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PREFACE. 


The  Author  regrets  that  this  book  is  of  a  more 
bulky  nature  than  he  intended  or  desired.  Its 
proportions,  however,  were  not  discovered  until  the 
greater  part  was  in  print :  any  effectual  process  of 
cutting  down  would  at  that  stage  have  involved 
considerable  expense,  and  it  would  have  been  ne- 
cessary to  make  a  substantial  addition  to  the  price 
of  the  book.  The  Author  preferred,  imder  these 
circumstances,  to  let  the  work  stand  as  it  was, 
hoping  that  by  the  method  of  arrangement,  and  the 
very  full  system  of  cross-references,  it  might  be 
found  as  convenient  to  consult  as  a  smaller  book. 

The  Author's  object  has  been,  as  far  as  possible, 
to  make  it  a  complete  and  comprehensive  work  on 
Discovery. 

The  old  practice  of  Discovery  in  Chancery  and  at 
common  law  is  considered,  in  greater  or  less  detail, 
as  it  is  impossible  to  say  that  this  practice  may  not 
have  a  considerable  bearing  on  questions  which  may 
arise  under  the  present  practice. 

a2 


iv  PREFACE. 

The  cases  have  been  cited  more  fully  than  is 
usual,  in  order  that,  as  far  as  possible,  the  necessity 
of  consulting  the  actual  authorities  may  be  dis- 
pensed with,  or,  at  all  events,  that  it  may  be  limited 
to  such  as  are  seen  to  be  really  germane.  An 
elaborate  (in  some  cases  over-elaborate)  system  of 
cross-references  has  been  adopted,  in  order  to  bring 
together  all  the  matter  that  fairly  bears  on  any  par- 
ticular point. 

The  general  method  of  arrangement  will  be  best 
seen  by  turning  to  the  Table  of  Contents. 

The  decision  in  the  important  case  of  Kennedy  v. 
Lyell  in  the  C.  A.  not  having  been  yet  reported  in 
the  Law  Eep.,  it  has  been  necessary  to  rely  on  the 
report  in  the  Law  Times.  Portions  of  the  judg- 
ments are  given  ipsissimis  verUs  on  p.  393:  it  is 
hoped  that  the  authorized  report  will  not  substan- 
tially differ. 

The  Author  is  conscious  that  in  some  cases  he 
may  have  ventured  on  too  confident  an  expression 
of  opinion. 

E.  B. 

November,  1884. 
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EXPLANATORY  NOTICE. 


Michaelmas  Teem,  1885. 
Some  passages  having  seemed  on  re-consideration  to  require 
modification,   and  some   cases   of  importance  Laving  been 
decided  during  the  past  year,  the  Author  has  re-written 
some  pages,  and  also  incorporated  the  recent  cases. 

Arrangements  have  been  made  by  which  all  holders  of 
existing  copies  can  have  them  "converted"  by  leaving  them  at 
the  Publishers,  Messrs.  Reeves  &  Turner,  and  on  payment 
of  Is.  The  Author  hopes  that  this  may  prove  a  convenience 
to  members  of  the  profession. 

E.  B. 


The  following  cases  of  the  year  are  discussed  in  the  text : — 

PAOB  OB  SLIP 

Anstice  v.  Hlbbell 454 

Bidder  v.  Bridges   446,  459,  528 

BlacHe  v.  Osmaston 454 

Cayley  v.  Samdycroft  Co 528 

Central  News  v.  Eastern  Co 242 

Compagnie  Financifere,  &o.  v.  Peruvian  Guano  Co.  (not  reported) 181,  182 

Dyke  v.  Stephens  64 

PendaUti.  O'ConneU 67 

HaU  W.Truman 211,  213,  215 

London  and  Tilbury  Co.  v.  Kirk    364 

London  and  YorksTiire  Bank  v.  Cooper 194 

Marsh  v.  Bailey 608 

Pearce  v.  Foster 371,  409 

E.  V.  Cox  and  KaUton 353 

Scaramanga  v.  Martin 454 

Symonds  v.  City  Bank    42 

■Wiokham,  The 593 

V. (not  reported) 494 

The  following  oases  are  not  discussed  in  the  text,  but 
references  are  given  to  the  pages  where  the  subjects  are 
treated : — 

Card-well  v.  Tomlinson,  52  L.  T.  746  (where  the  plaintiflf  was  unable,  owing 
to  his  state  of  health,  to  make  an  affidavit  of  documents  and  answer 
interrogatories.  Bacon,  V.-O.,  refused  to  dismiss  the  action,  and  allowed 
his  brother  to  be  added  as  next  friend,  partly,  apparently,  for  the 
purpose  of  giving  the  discovery) pp.  65,  588 


(    iv5     ) 

Coney  v.  Eoddey,  not  reported  (application  to  stay  proceedings  until  one  of 
two  trustees,  co-plaintiffs,  who  had  left  the  country,  and  could  not  be 
found,  had  complied  with  an  order  for  an  affidavit  of  documents,  refused 
by  the  Court  of  Appeal,  for  it  was  in  reality  an  attempt  to  get  the 
action  dismissed) pp.  87,  88,  588 

Foakes  v.  "Webb,  28  Ch.  D.  287 :  51  L.  T.  624  (held,  that  it  was  no  answer 
to  a  plaintiff's  interrogatory,  asking  as  to  interviews  and  correspondence 
between  the  solicitors  of  the  defendants  and  his  own,  to  say  that  they 
had  no  personal  knowledge,  and  that  the  only  information  they  had  was 
derived  from  confidential  communications  from  their  solicitors  in  reference 
to  their  defence  to  this  action,  for  it  was  a  fact  so  outside  the  relation  of 
client  and  solicitor  that  it  could  not  be  the  subject  of  a  confidential 
conununication)    434 

Harvey  v.  LoveMn,  10  P.  X>.  122  (the  Probate,  Divorce  and  Admiralty 
Division  has,  by  virtue  of  sects.  16  and  23  of  the  Judicature  Act,  1873, 
all  the  powers  of  discovery  possessed  by  the  old  Coui"ts  of  Chancery, 
Common  Law,  Admiralty,  Probate  and  Divorce,  which  were  absorbed 
into  the  High  Court  of  Jtistice,  and,  in  particular,  the  power  of  giving 
leave  to  administer  interrogatories.  In  divorce  and  matrimonial  causes 
the  Court  has  the  old  powers  of  discovery  possessed  by  the  old  Eoole- 
siastical  Courts,  and,  in  particular,  of  administering  interrogatories. 
Semile,  that  a  registrar  has  no  power  to  give  leave  to  interrogate :  only 
a  judge  ;  for  divorce  and  matrimonial  proceedings  are  by  Ord.  LXVIII. 
r.  1,  excepted  from  the  Rules  of  the  Supreme  Court)    561 — 564 

Glamorgan  Banking  Co.,  28  Ch.  D.  620  (the  company  being  in  voluntary 
liquidation  for  the  purpose  of  re-construction,  a  dissentient,  who  had 
refused  the  price  offered  for  her  shares,  and  had  given  notice  to  arbitrate, 
was  refused  inspection  of  the  books)    , 294 

Jones  11.  Eichard,  15  Q.  B.  D.  439  (action  for  libel  contained  in  an  anonymous 
letter  ;  the  defendant  denying  that  he  had  written  it,  the  plaintifiE  was 
held  entitled  to  ask  him  if  he  had  written  a  certain  letter  to  a  third 
person,  in  order  that  the  handwriting  might  be  compared)     186 

Litchfield  v.  Jones,  51  L.  T.  572 :  33  W.  R.  251 :  54  L.  J.  Ch.  207  (in  the 
vtvd  voce  examination  the  party  must  make  such  an  answer  as  would 
have  been  sufBcient  if  oiiginally  given  in  writing.  Held,  that  where 
the  exanunation  took  the  form  of  a  roving  cross-examination,  only  such 
costs  must  be  aUowed  as  would  have  been  incurred  if  that  course  had 
been  pursued.  The  order  had  been  that  he  further  answer  interrogatories 
29  and  31,  and  pay  the  costs  occasioned  by  the  application) 7.     146 

Lyell  t..  Kennedy,  33  W.  R.  42  (a  party,  being  interrogated  whether  he 
wrote  a  certam  letter,  might,  it  was  held,  explain  the  circumstances 
under  which  he  wrote  it;  but,  the  answer  going  into  impertinent 
matter,  a  further  answer  was  ordered)     ,  jiy 

Rawstone  v.  Corporation  of  Preston,  33  W.  R.  795  ■  52  L  T  922  (Kay  J 
took  the  same  view  as  to  shorthand  notes  as  that  advoca!ted  in  the  text 
on  p.  398,  and  refused  to  protect  shorthand  notes  of  the  evidence  and 
speeches  of  counsel  at  an  arbitration  "taken  and  transcribed  at  the 
plamtifE  s  sole  expense  m  anticipation  of  ulterior  proceedings  against 
the  defendants  then  contemplated,  and  for  the  purpose,  amon|st  ofhZ 

i^n^'z  *^tTn^')  *'.!  :^:, ::',  ::^^\  !::^^^'^ 

"^'"'^^Wn  f-^'F''  ^\^-  i-  ^l^.  ^'^^^'^  ^^  Pl^'^*^ff  '^^^  ou'^^mei  judgment 
with  costs,  his  costs  of  notices  to  the  defendant's  soKoitor  to  SS 

+b«^ffi^f?f1^  ^*  ^\?ffi°«  *«  inspect,  and  of  attendances  to  faiS  at 
taxal^n  Ord'  ?  vf'^  o,'?^^f  °'''  T^^  disaUowed  on  paxty  Td  pity 
and  oHent)  ^^  "^  ^^  <^^''  "^^^'^  only  to  costs  as  between  soS 
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DISCOVEET, 


INTEODUOTORY    OHAPTEE. 

I.  Definition  or  Function  of  Discovery. 

The  riglit  of  discovery  is  the  right  by  which  a  party  to  some 
proceedings  (actually  commenced  or  contemplated)  before  a 
civil  court  is  enabled,  before  the  determiaation  of  any  matter 
in  question  in  those  proceedings,  to  extort  on  oath  from 
another  party  to  those  proceedings — (1)  all  his  knowledge, 
remembrance,  information  and  belief  (of  facts :  Eedes.  PI.  34 : 
Spence,  Eq.  Jur.  677 :  Flight  v.  Robinson,  8  Beav.  p.  33 : 
not  of  matters  of  law :  see^jos^,  p.  115)  concerning  the  matter 
so  in  question ;  (2)  the  production  of  all  documents*  in  his 
possession  or  power  relating  to  such  matter. 

However  disagreeable  it  may  be  to  make  the  disclosure, 
however  contrary  to  his  personal  interests,  however  fatal  to 
the  claim  upon  which  he  may  have  insisted,  he  is  required 
and  compelled,  under  the  most  solemn  sanction,  to  set  forth 
all  he  knows,  believes  or  thinks  in  relation  to  the  matters  in 
question :  Flight  v.  Robinson,  8  Beav.  p.  34.  In  fact,  one  of 
the  chief  purposes  of  discovery  is  to  obtain  from  the  opponent 
an  admission  of  the  case  made  against  him :  see  next  section. 


II.  The  Object  or  Scope  of  Discovery. 
A  party  was  entitled  to  discovery  in  order  to  ascertain  facts 
material  to  the  merits  of  his  case,  either  because  he  could  not 


*  The  inspection  of  property,  though  theoretically,  perhaps,  a  function  of 
discovery  under  some  circumstances,  is  discussed  separately :  post,  Bk.  III. 
Ch.  VI. 
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prove  them,  or  in  aid  of  proof  and  to  avoid  expense :  Eedes. 
PL  307,  9  :  Finch  v.  Finch,  2  Yes.  p.  492 :  to  deliver  him  from 
the  necessity  of  procuring  evidence:  Montague  v.  Budman, 
ibid.  p.  397 :  to  supply  evidence  or  to  prevent  expense  and 
delay  in  procuring  it:  A.-G.  v.  Supkssis,  Park.  p.  164: 
A.-G.  V.  Gaskill,  20  Oh.  D.  pp.  528,  531 :  to  save  expense 
and  trouble :  Chadicick  v.  Chadwicli,  22  L.  J.,  Oh.  p.  330 : 
A.-G.  V.  Gaskill,  p.  527 :  to  prevent  a  long  enquiry  and  to 
determine  the  action  as  expeditiously  as  possible :  Hall  v. 
L.  §•  N.  W.  R.  Co.,  35  L.  T.  p.  850  :  whether  he  could  prove 
them  aliunde  or  not :  see  post,  p.  299 :  to  facihtate  proof  or 
save  expense :  Grumbrecht  v.  Parry,  32  W.  E.  p.  204 :  and 
see  post,  Bk.  III.  Ch.  X.  as  to  bills  of  discovery. 

Discovery  is  not  limited  to  giving  the  plaintiff  a  knowledge 
of  that  which  he  does  not  already  know  (and  see  Bustros  v. 
White,  1  Q.  B.  D.  p.  427),  but  includes  the  getting  an  ad- 
mission of  anything  which  he  has  to  prove  on  an  issue  between 
himself  and  his  opponent:  Cotton,  L.  J.,  in  A.-G.  v.  Gaskill, 
p.  528  :  and  see  Sodsoll  v.  Taylor,  L.  E.,  9  Q.  B.  pp.  82,  83; 
Glengall  v.  Frazer,  2  Ha.  p.  104 :  so  as  to  relieve  him  of,  or 
diminish  the  burden  of,  proof :  A.-G.  v.  Gaskill,  pp.  527,  528: 
to  get  an  admission  from  the  opponent  of  the  case  made 
against  him  :  Eedes.  PI.  9. 

Discovery  may  even  be  required  which  will  prove  the 
whole  cause  of  action ;  for  instance,  the  fact  of  seduction  in 
an  action  for  seduction :  Hodsoll  v.  Taylor :  and  see  Acheson 
V.  Henry,  I.  E.,  5  C.  L.  496,  cited  jjosi!,  p.  95  :  and  McFadsen 
V.  Liverpool,  cited  ^josif,  p.  320.  So  a  bill  of  discovery  would 
lie  to  discover  a  promise  of  marriage :  Vaughan  v.  Aldridge, 
Forrest,  42. 

It  may  be  noted  that  under  the  new  rules  (Ord.  XXXII. 
E.  S.  C.)  one  party  to  a  cause  or  matter  may  call  on  any 
other  party  to  admit,  for  the  purposes  of  the  cause,  matter  or 
issue  only,  any  specific  facts ;  and  under  Ord.  XXXI.  r.  2, 
in  deciding  upon  any  application  for  leave  to  interrogate  (see 
post,  p.  91),  the  judge  is  to  take  into  account  any  offer  to 
make  admissions. 
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III.  The  Character  of  the  Proceedings  in  aid  of  which 
Discovery  is  given. 

Tlie  right  of  discovery  exists  only  in  aid  of  civil  pro- 
ceedings. 

Not  in  aid  of  an  action  founded  on  a  felony :  Cartwright  v.  Green,  8  Ves. 
405,  p.  408. 

If  a  bill  brought  for  relief  against  a  proceeding  at  law  upon  a  criminal 
prosecution,  as  an  indictment  or  information,  or  a  mandatory  writ,  or  a  writ 
of  prohibition,  a  mandamus,  or  any  writ  which  is  mandatory  and  not  reme- 
dial, the  defendant  may  demur :  Eedes.  PI.  133,  citing  Montague  v.  Dudman, 
2  Ves.  398:  J..-G.  t.  Reynolds,  I  Eq.  Ca.  Ab.  131:  A.-G.  v.  Cleaver,  18  Ves. 
220 :  and  so  equally  it  is  conceived  would  a  bill  of  discovery  in  that 
behalf  have  been  demurrable.  In  Montague  v.  Dudman,  Lord  Hardwicke 
said :  "A  bill  of  discovery  lies  here  in  aid  of  some  proceedings  in  this  court 
in  order  to  deliver  the  party  from  the  necessity  of  procuring  evidence,  or  to 
aid  the  proceedings  in  some  suit  relating  to  a  civil  right  in  a  court  of  law, 
as  an  action,  but  not  to  aid  the  prosecution  of  an  indictment  or  information, 
or  to  aid  the  defence  to  it.  It  is  said  this  is  a  mandamus  to  compel  the 
holding  a  court,  but  this  court  has  nothing  to  do  to  aid  the  discovery  upon 
that."  But  a  mandamus  to  enforce  a  civil  right :  R.  v.  Ambergate  B.  Co., 
17  Q.  B.  957  :  and  see  R.  v.  Cadogan,  5  B.  &  A.  902  :  1  D.  &  E.  550  :  and 
an  information  in  the  nature  of  a  quo  warranto  :  if.  v.  ShelUy,  3  T.  E.  141 : 
R.  T.  Bahh,  ibid.  582 :  R.  v.  Furnell,  1  Wils.  239  :  W.  Blaokst.  45 :  S.  v. 
Trevannion,  2  Chitt.  386  :  have  been  regarded  as  civil  proceedings :  see  Tayl. 
Evid.  p.  1264  :  but  see  A.-G.  v.  Reynolds,  post,  p.  312.  Proceedings  in  the 
Divorce  Court  are  civil:  Branford  \.  Branford,  4  P.  D.  72:  Mordaunt  v. 
Moruyrieffe,  L.  E.,  2  H.  L.  So.  374. 

As  to  discovery  in  aid  of  the  defence  to  a  bond  or  contract 
on  tlie  ground  of  its  illegal  or  immoral  nature, 

Where  a  defendant  had  a  good  defence  to  an  action  at  law  or  a  suit  in 
equity,  founded  upon  the  immoral,  or  otherwise  illegal,  nature  of  the  bond 
or  contract,  the  subject  of  the  action  or  suit,  he  had  a  right  in  a  court  of 
equity  to  a  discovery  in  support  of  that  defence,  though  a  biH  for  relief  (and 
discovery  in  aid)  founded  on  such  a  bond  or  contract  was  demurrable,  the 
distinction  being  that  in  the  one  case  the  law  would  not  enforce  a  bond  or 
contract  of  such  a  nature,  and,  therefore,  a  defence  put  in  for  the  purpose 
of  showing  it  to  be  of  such  a  nature  was  sanctioned ;  but  in  the  other  case, 
equity  would  not  assist  the  party  in  seeking  rehef  from  such  a  bond  or  con- 
tract: Benyon  v.  NettUfoU,  3  M.  &  G.  94,  pp.  102—104:  reversing,  ibid.  13 
Jur.  798,  where  ShadweU,  V.-C,  had  recognized  no  distinction  between  the 
interference  of  a  court  of  equity  for  relief  and  for  discovery  in  such  a  case. 

A  passage  in  the  judgment  of  Lord  Loughborough  in  Franco  v.  Bolton,  3 
Ves  pp.  371,  372,  was  referred  to  by  Lord  Truro  in  Benyon  v.  Netilefold,  as 
apparently  negativing  the  right  to  discovery  in  such  a  case,  but  was  ex- 
plained by  him  as  being  founded  on  the  fact  that  the  discovery  would,  in 
that  case,  have  exposed  the  party  to  penalties  (as  an  ecclesiastical  offence, 
see  post  p  342),  the  defendant  there  being  the  woman  herself,  and  not,  as  m 
Bmmn  V.  'NettlefoU,  a  mere  trustee  of  the  bond.  It  may,  however,  be  noted 
that  Lord  Loughborough,  at  p.  372,  says :  "The  plaintiff  has  no  right  to 
call  upon  her  to  discover  that  turpitude  which  is  common  to  him  and  her. 
The  suit  was  against  a  woman  for  rehef,  namely,  dehvery  up  of  a  bond 
eiven  to  her  for  an  immoral  consideration,  on  which  she  had  already  recovered 
a  verdict  at  law,  the  plaintiff  having  put  in  a  plea  in  the  action  to  that  effect, 
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but  haying  been  unable  to  support  it.  The  suit  -was  held  demurrable,  partly 
on  a  technical  ground,  not  necessary  here  to  be  considered.  Mr.  Hare 
(Hare,  p.  118)  refers  to  this  case  as  an  authority  for  the  proposition  that 
discovery  would  not  be  granted  upon  an  immoral  contract ;  but  he  adds, 
that  where  the  bill  is  merely  for  discovery,  it  may,  perhaps,  be  doubtful 
how  far  any  objection  on  these  grounds  could  be  sustained,  if  they  did  not 
also  constitute  an  objection  at  law. 

Equity  would  not  give  discovery  iu  aid  of  an  action  wMcli 
was  contrary  to  public  policy:  Hare,  p.  118,  citing  King  v. 
Burr,  3  Mer.  693  (bill  of  discovery  in  aid  of  action  to  recover 
expenses  incurred  under  a  contract  of  such  a  nature). 

It  would  give  no  assistance  to  discover  in  prejudice  of  the 
king's  charter :  Brooks  v.  Bradley,  2  Ch.  Ca.  95  (bill  to  dis- 
cover goods  taken  by  the  defendant  out  of  the  plaintiff's  ship, 
the  defendant  pleading  authority  for  the  act  under  a  charter 
empowering  a  company  to  seize  ships  and  goods  of  any  person 
infringing  their  trade  monopoly). 

See  as  to  discovery  in  aid  of  actions  to  enforce  a  penalty  or 
forfeiture,  post,  p.  345. 

See  as  to  actions  for  tort  and  the  old  equity  practice  in  that 
respect,  post,  p.  346. 


rV.  The  Old  (A.)  and  Present  (B.)  Practice  of  Biscovery. 

(A.)  The  Old  Practice. 

Originally  the  common  law  courts  (except  the  Court  of 
Exchequer,  on  its  equity  side,  prior  to  5  Yict.  c.  5),  possessed 
no  general  powers  of  enforcing  discovery,  but  only  certain 
very  limited  powers  of  ordering  inspection  of  particular  docu- 
ments, under  particular  circumstances,  and  in  favour  of  parti- 
cular persons,  (1)  under  the  practice  of  profert  and  oyer; 
(2)  under  what  was  called  their  equitable  jurisdiction  (as  to 
these  powers  see  post,  p.  264) ;  (3)  of  documents  of  a  public 
character,  such  as  court  rolls,  corporation  documents,  &c.,  by 
by  way  of  mandamus,  or  by  a  rule  in  the  action  itself  (see  as 
to  this  post,  p.  281).  It  was  only  through  the  medium  of  the 
Court  of  Chancery  that  any  general  right  of  discovery  could 
be  exercised.    A  party,  therefore,  to  an  action  at  common 
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law  was,  as  a  rule,  obliged  to  come  into  chancery  if  lie  wished 
to  get  discovery,  and  to  file  a  bill  for  the  sole  purpose  of 
getting  it.  The  jurisdiction  to  give  discovery  in  chancery 
to  sustain  an  action  at  law  seems  to  date  back  as  far  as 
Henry  VI. :  Sp.  Eq.  Jur.  I.  p.  678. 

In  chancery,  on  the  other  hand,  discovery  was  of  the  very 
essence  of  the  bill.  Every  bill  for  relief  in  equity  was,  in 
reality,  a  bill  for  discovery :  Eedes.  PL  53 :  it  generally  re- 
quired the  defendant's  answer  on  oath :  Eedes.  PI.  9  :  Hare, 
p.l. 

By  14  &  15  Yict.  c.  99,  and  the  Common  Law  Procedure 
Act,  1854,  powers,  extensive  indeed,  but  (and  see  Aste  v. 
Stunmore,  13  Q.  B.  D.  pp.  329,  330)  differing  widely  (in 
practice)  from  those  exercised  in  chancery,  were  conferred 
upon  the  courts  of  common  law.  The  sections  of  these  acts 
dealing  with  discovery  are  set  out  post,  App.  Oh.  II. :  and 
references  are  there  made  to  the  various  pages  where  the 
practice  thereunder  is  discussed. 


(B.)  The  Present  Practice. 

The  practice  of  discovery  in  every  (see  post,  Bk.  III. 
Ch.  III.  specially  as  to  the  Admiralty,  Probate  and  Divorce 
Division)  division  of  the  High  Court  of  Justice  is  now 
regulated  by  the  Jud.  Act,  and  the  orders  and  rules  made 
thereunder. 

The  authorities  cited  post  in  this  section  seem  to  show, 
(1)  that  the  orders  and  rules  are  to  be  administered  on 
chancery  principles ;  (2)  that  where  they  make  no  provision 
the  chancery,  as  well  as  the  common  law,  practice  survives ; 
(3)  that  where  these  practices  directly  conflict  the  chancery 
practice  is  to  prevail. 

In  framing  these  rules  (the  original  rules  of  Ord.  XXXI.) 
the  extended  principles  of  the  Court  of  Chancery  were  fol- 
lowed rather  than  the  narrower  practice  of  the  courts  of 
common  law  (under  the  C.  L.  P.  Acts),  though  that  was 
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itself  derived  from  the  practice  in  equity:  Brett,  M.  E.,  in 
Jones  V.  Montevideo  Gas  Co.,  5  Q.  B.  D.  p.  658. 

In  Parker  v.  Wells,  18  Oh.  D.  p.  485,  Brett,  M.  E.,  observed 
that  there  having  heen  a  difference  between  the  rules  in 
chancery  and  at  common  law,  it  was  the  intention  of  the 
Judicature  Act  and  Eules  to  introduce  a  new  intermediate 
practice,  and,  in  JBolckow  v.  Fisher,  10  Q.  B.  D.  p.  168,  that 
the  questions  (that  is  to  say  of  practice,  not  of  principle) 
arising  as  to  iaterrogatories  and  discovery  were  governed, 
not  exclusively  by  what  was  the  practice  in  chancery,  or 
exclusively  by  what  was  the  practice  at  common  law,  but 
by  the  rules  under  the  Judicature  Acts ;  and  see  the  same 
judge  in  Jones  v.  Montevideo  Gas  Co.,  p.  558,  and  Kearsley  v. 
Phillips,  10  Q.  B.  D.  p.  466  :  and  see  Bowen,  L.  J.,  in  Aste 
V.  Stunmore,  13  Q.  B.  D.  pp.  329,  330. 

But  where  no  provision  is  made  by  the  act  or  rules  the  old 
procedure  and  practice  remains  in  force :  see  note  to  old  riJ.es 
(and  Jud.  Act,  1875,  s.  21 :  and  Ord.  LXXII.  r.  2  of  the 
new  rules,  providing  that  where  no  provision  is  made  by  the 
acts  or  these  rules  the  present  procedure  and  practice  remains 
in  force)  cited  by  Jessel,  M.  E.,  ia  Church  v.  Wilson,  9  Oh.  D. 
p.  554 ;  and  not  only  the  chancery  procedure  and  practice, 
except  so  far  as  it  is  altered  by  express  rules :  see  Jessel,  M.  E. 
iu  A.  G.  V.  GasMll,  20  Oh.  D.  pp.  525,  526 :  Lindley,  L.  J., 
ibid.  p.  530  ;  but  also  the  common  law  procedure  and  practice 
where  it  does  not  actually  conflict  with  the  chancery  procediire 
and  practice  (see  next  paragraphs  as  to  conflictiug  rules),  for 
instance,  the  clauses  of  the  0.  L.  P.  Act  (but  now  repealed 
46  &  47  Vict.  c.  49),  where  they  do  not  conflict  with  the  rules 
of  equity :  see  Jessel,  M.  E.,  in  Anderson  v.  Bank  of  British 
Columbia,  2  Oh.  D.  p.  654  :  or  where  it  is  more  convenient : 
see  Newhiggin,  8fo.  Co.  v.  Armstrong,  13  Oh.  D.  310:  and 
see  the  next  paragraphs.  «  The  right  to  discovery  is'  con- 
ferred in  affirmative  terms  and  in  such  manner  as  not  to 
exclude  aU  other  modes  of  discovery.  The  preface  to  the 
rules  declares  tHs  in  the  most  expHcit  words,  and  I  may  say, 
as  chairman  of  the  original  committee  which  framed  the  rules] 
that  I  knew  at  the  time,  and  every  other  member  of  the  com- 
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mittee  knew,  that  a  very  large  body  of  practice  was  left  un- 
provided for  by  the  rules :"  Jessel,  M.  E.,  in  China  Steamship 
Co.  V.  Commercial,  ^c.  Co.,  8  Q.  B.  D.  p.  145,  referring  to 
West  of  England,  ^c.  Bank  v.  Canton  Insurance  Co.,  2  Ex.  D. 
472 :  and  see  Cooke  v.  Oceanic  Steam  Co.,  W.  N.  75,  p.  220, 
referred  to  post,  p.  84. 

Where  there  is  any  conflict  or  variance  between  the  rules 
of  common  law  and  equity  with  reference  to  the  same  matter, 
the  rules  of  equity  are  to  prevail :  Jud.  Act,  s.  25,  sub-s.  11, 
cited  by  Jessel,  M.  E.,  in  Bustros  v.  Wliite,  1  Q.  B.  D. 
p.  426,  and  Anderson  v.  Bank  of  British  ColiimUa,  2  Ch.  D. 
p.  654 :  by  Mellish,  L.  J.,  ibid.  p.  658 :  and  Baggallay, 
L.  J.,  in  Bolckow  v.  Fisher,  10  Q.  B.  D.  p.  166.  And  by 
rules  are  meant  rather  rules  of  law  than  of  mere  practice,  for 
in  NewUggin,  8fc.  Co.  v.  Armstrong,  ante,  it  was  laid  down 
that  in  cases  of  variance  the  more  convenient  practice  should 
be  adopted.  In  a  question  of  principle  affecting  the  produc- 
tion of  documents,  Brett,  M.  E.,  in  Kearsley  v.  Phillips,  10 
Q.  B.  D.  p.  466  (see  post,  p.  194),  held  that  the  court  was 
bound  to  look  at  the  decisions  in  chancery  to  ascertain  the 
principles  on  which  it  shotdd  act.  Grrove,  J.,  referring  to  the 
section,  and  in  particular  the  word  "  generally,"  said  that  it 
had  never  been  decided  to  what  extent  the  practice  in  chancery 
with  respect  to  interrogatories  was  to  prevail,  and  that  he 
could  find  no  case  deciding  that  they  were  literally  and  abso- 
lutely bound  by  the  chancery  practice :  Dalrymple  v.  Leslie, 
7  Q.  B.  D.  p.  7  {see post,  p.  131,  as  to  the  question  in  this  case). 

It  is  only  when  the  rules  of  law  and  equity  conflict  or  are 
at  variance  in  reference  to  the  same  matter  that  the  rules  of 
equity  are  to  prevail.  It  can  never  have  been  the  intention 
of  the  Jud.  Act  that  equity  principles  and  practice  of  dis- 
covery should  be  pitchforked  into  every  common  law  action, 
or  should  govern  the  production  of  documents  of  a  character, 
under  circumstances  of  a  nature,  altogether  different  from 
those  contemplated  or  obtaining  at  equity.  Where  the  equity 
practice  (and  see  NewUggin,  8fc.  Co.  v,  Armstrong,  ante,  as  to 
rules  of  practice)  is  practically  sUent,  there  is  no  reason  why 
it  should  be  imported  so  as  to  override  the  common  law  prac- 
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tice  on  those  points.  In  applying  the  rules  of  Ord.  XXXI., 
the  different  natures  of  common  law  and  chancery  actions 
have  been  taken  iato  account :  see  Mercier  v.  Cotton,  1  Q,.  B. 
D.  p.  442 :  A.  G.  v.  Gaskill,  20  Ch.  D.  p.  530,  and  post, 
p.  95.  But  the  rule  as  to  interrogatories  and  discovery  is 
the  same  in  chancery  and  common  law  actions :  Brett,  M.  R., 
in  Bolckow  v.  Fisher,  10  Q.  B.  D.  p.  168. 

The  Jud.  Act  was  only  one  of  procedure,  and  was  not  in- 
tended to  alter  the  rights  of  the  parties :  Lyell  v.  Kennedy, 
20  Ch.  D.  pp.  489,  491 :  Kearsley  v.  Phillips,  10  Q.  B.  D. 
p.  466 :  Hunnings  v.  Williamson,  ibid.  p.  459. 

In  Lyell  t.  Kennedy,  8  App.  Cas.  pp.  233,  234,  Lord  Fitzgerald  considered 
that,  so  far  as  discovery  and  administering  interrogatories  were  concerned, 
the  rules  did  make  an  alteration  as  to  what  had  been  called  "right ;"  for 
example,  that  equity  would  not  enforce  discovery  in  aid  of  an  action  in 
respect  of  a  mere  tort,  whereas,  under  the  present  procedure,  a  plaintiff  in 
such  an  action  might  ohtain  such  discovery :  (on  which  it  may  be  observed 
that  though  that  is  so,  he  might  equally  have  obtained  it  imder  the  C.  L.  P. 
Act :  see  post,  pp.  346 — 347 :  it  is  not,  therefore,  an  instance  of  a  new  right 
conferred  by  the  Judicature  Act) :  the  learned  baron  also  doubted  whether 
an  increased  power  to  exhibit  interrogatories  to  the  defendant,  and  enforce 
discovery  as  to  the  plaiutiS's  title,  or  vice  versS,,  was  an  interference  with 
the  right  of  the  parties  interrogated,  or  was  more  than  an  alteration  of  pro- 
cedure, for  that  since  the  passing  of  the  Evidence  Amendment  Acts  making 
all  parties  competent  witnesses,  there  could  hardly  be  a  right  in  any  litigant 
to  refuse  to  answer  proper  interrogatories  where  he  was  Uable  to  be  called 
as  a  witness  and  examined  viv^  voce  to  the  same  matters,  and  he  con- 
sidered that  the  intention  of  the  Judicature  Act  and  Rules  was  to  give  the 
litigant  in  all  cases  a  right  to  interrogate  his  adversary  as  to  every  relevant 
matter  on  which  he  could  examine  him,  if  he  thought  fit  to  call  him  as  his 
witness  at  the  trial  of  the  cause. 

The  right  of  discovery  under  the  present  (that  is  to  say, 
the  old  rules  before  they  were  altered  in  1883)  Eules  of  the 
Supreme  Court  is  not,  in  principle,  more  extensive  than  it 
formerly  was  in  the  Court  of  Chancery :  Lord  Selborne  in 
I^ell  V.  Kennedy,  8  App,  Cas.  p.  223.  But  qu.  whether 
the  rights  under  the  Judicature  Act  are  to  be  limited  to  those 
existing  in  chancery.  In  the  same  case  in  the  Court  of 
Appeal,  pp.  488—491,  Jessel,  M.  E.,  and  Brett,  L.  J.,  con- 
sidered (citing  Sorton  v.  Bott,  2  H.  &  N.  249)  that  the 
C.  L.  P.  Act,  1854,  was  only  an  enactment  as  to  procedure, 
and  was  not  intended  to  affect  rights,  p.  490 ;  that  the  pro- 
cedure thereby  provided  was  a  mere  substitute  for  the  old 
procedure  in  equity,  p.  488 ;  that  it  conferred  no  powers  of 
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discovery  whioli  were  not  possessed  hj  courts  of  equity, 
p.  490,  and  that  if  the  right  did  not  exist  in  equity  before 
the  passing  of  that  act  it  did  not  exist  at  all ;  or,  in  other 
words,  that  the  right  to  administer  interrogatories  stood 
exactly  on  the  same  footing  as  the  right  to  file  a  bill  of  dis- 
covery, p.  489.  This  statement,  however,  must  be  qualified 
in  some  respects.  In  administering  the  powers  conferred 
upon  them  by  sects.  50  and  51  of  the  C.  L.  P.  Act,  1854 
(and,  in  the  opinion  of  some  judges  also,  by  sect.  6  of  the 
0.  L.  P.  Act,  1851),  the  judges  considered  that  they  were 
not  bound  by  the  practice  in  equity :  see  the  judgments  of 
Brett,  M.  P..,  and  Coleridge,  C.  J.,  in  Sill  v.  Campbell,  L.  P., 
10  C.  P.  222,  and  post,  p.  460,  n. :  though  they  were  by  the 
principles :  Pi/e  v.  Buttei'Jiekl,  5  B.  &  S.  p.  837 :  34  L.  J., 
Q,.  B.  pp.  19,  20 :  and  one  respect  in  which  they  thought 
themselves  at  liberty  to  diverge  from  this  practice  was  clearly 
a  matter  of  right  and  not  of  mere  procedure,  namely,  the 
practice  of  allowing  discovery  to  a  plaintiff  in  an  action  for 
personal  tort :  see  post,  p.  347,  and  ante :  and  this  right  has 
survived  the  Jud.  Act,  see  post,  p.  347. 

The  rights  of  discovery  under  the  present  procedure  are 
therefore,  it  is  conceived,  not  merely  the  rights  which  for- 
merly existed  in  chancery,  as  expressed  in  the  above  cited 
dictum  of  Lord  Selbome.  "Wherever  a  party  would  have 
had  a  right  to  discovery  accordiag  to  the  law  and  practice 
before  the  Jud.  Act,  either  at  equity  or  at  common  law  (and 
whether  under  the  0.  L.  P.  Acts,  or  under  profert  and  oyer, 
or  the  common  law  equitable  jurisdiction :  see  post,  p.  264, 
or  under  the  practice  relating  to  documents  of  a  public  cha- 
racter :  see  post,  p.  281),  it  is  conceived  that  he  would  have  a 
right  to  discovery  under  the  present  procedure.  And  this 
seems  to  have  been  the  view  taken  by  Watkin  Williams,  J., 
and  Mathew,  J.,  iu  Eunnings  v.  Williamson,  10  Q.  B.  D. 
p.  464,  though  at  another  stage  of  the  case  Manisty,  J.,  and 
Stephen,  J.,  pp.  460—462,  seem  to  have  tested  the  right  to 
discovery  in  the  action  (for  penalties,  see  post,  p.  845)  by 
reference  only  to  the  chancery  practice. 
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Discovery  could  and  can  still  he  enforced  in  separate  pro- 
ceedings instituted  for  the  sole  purpose  of  obtaining  the 
discovery.  But  now  that  every  division  (see  post,  Bk.  III. 
Chap.  III.  as  to  the  Adm.,  Prob.  and  Div.  Division)  of  the 
High  Court  of  Justice  possesses  equal  powers  of  compelling 
discovery  in  the  proceedings  before  it,  an  action  for  discovery 
will  be  of  rare  occurrence :  see  Reiner  v.  Balishury,  2  Oh.  D. 
378 :  Orr  v.  Diaper,  4  Ch.  D.  92  :  Bustros  v.  White,  1  Q.  B.  D. 
p.  426 :  and  Bk.  III.  Oh.  X.  It  was  held,  by  Lush,  L.  J.,  in 
Ramsden  v.  Brearley,  33  L.  T.  322,  that  the  e£Eect  of  sub-s.  7 
of  sect.  24  of  the  Jud.  Act  was  to  give  jurisdiction  to  the 
court,  before  whom  a  cause  or  matter  was  pending,  to  order 
in  that  cause  or  matter  all  discovery  iu  aid  of  the  claim  or 
defence  which  could,  before  the  act,  have  been  obtained  by  a 
bill  of  discovery;  as,  for  instance,  a  bill  of  discovery  under 
6  &  7  Will.  4,  c.  76,  s.  19,  relating  to  newspaper  libels  (as  to 
which,  &%QpoBt,  p.  330). 

Actions  for  discovery  alone  are  considered  post,  in  Bk.  III. 
Chap.  X. 

The  main  portion  of  this  work  deals  with  the  right  to 
require,  and  the  obligation  to  give,  discovery  where  it  is 
sought  in  the  proceedings  for  the  purpose  of  which  it  is 
required. 

Discovery  may  be  had  for  the  purpose  of  proceedings  other 
than  actions :  see  post,  Bk.  III.  Chap.  V. :  and,  after  decree 
or  order,  in  an  action  as  well  as  before  decree  or  order :  see 
post,  Bk.  III.  Chap.  IV. :  it  may  also  be  had  for  the  purpose 
of  interlocutory  applications :  see  post,  p.  162.  But  the  prin- 
cipal use  of  discovery  is  in  an  action,  and  in  view  of  the 
hearing  or  trial. 
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BOOK  I. 

THE  RIGHT  OF  DISCOVERY  IN  AN  ACTION.* 


CHAPTER  I. 

THE  EXTENT  OR  SCOPE  OF  THE  RIGHT. 

In  an  action  for  relief  the  court  has  power  to  enforce  in 
favour  of  a  party  to  that  action  from  an  opposite  party  (see 
post,  Chap.  III.  Sect.  II.  (p.  57),  as  to  whether  or  to  what 
extent  from  any  party)  all  discovery  relating  to  any  matter 
in  question  between  them  {see post,  Chap.  III.  Sect.  II.  (p.  59), 
as  to  whether  or  to  what  extent  between  himself  and  another 
party)  in  that  action. 

A  party  to  an  action  for  relief  is  entitled  as  of  right  (note 
on  next  page)  to  have  from  the  opposite  party  in  that  action 
all  (subject  to  established  exceptions,  see  p)ost,  p.  309)  dis- 
covery material  for  the  determination  of  any  matter  in  ques- 
tion certainly  about  to  come  on  for  trial  between  them  in 
that  action. 

In  WigT.  the  principles  are  laid  down  in  the  form  of  the  two  following 
propositions : — "  The  pleadings  in  a  cause  and  rules  of  practice  unconnected 
with  the  laws  of  discorery  determine  a  priori  what  question  or  questions  in 
the  cause  shall  iirst  come  on  for  trial :  and  the  right  of  a  plaintiff  to  dis- 
covery is  in  all  oases  confined  to  the  question  or  questions  in  the  cause, 
which  according  to  the  pleadings  and  practice  of  the  courts  is  or  are  about 
to  come  on  for  trial.  It  is  the  right,  as  a  general  rule,  of  a  plaintiff  in 
equity  to  exact  from  the  defendant  a  discovery  on  oath  as  to  all  matters  of 
fact  which,  being  well  pleaded  in  the  bill,  are  material  to  the  plaintiff's  case 
about  to  come  on  for  trial,  and  which  the  defendant  does  not  by  his  form  of 
pleading  admit."  And  in  a  note  it  is  added  that  the  result  of  the  observa- 
tions on  the  first  two  propositions  is,  that  it  is  the  right  of  a  plaintiff  to 
have  every  question  in  the  cause  as  it  comes  on  for  trial  tried  upon  a  full 
answer  express  or  implied. 


*  ' '  Action  shall  mean  a  civil  proceeding  commenced  by  writ,  or  in  such 
other  manner  as  may  be  prescribed  by  Kules  of  Court ;  and  shall  not  include 
a  criminal  proceeding  by  the  crown  :  "  Jud.  Act,  a.  100. 
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These  propositions  liave  been  departed  from,  for  the  following  reasons 
among  others  :  Firstly,  the  expressions  ' '  plaintiff ' '  and  ' '  bill ' '  are  in- 
applicable to  the  present  procedure.  A  defendant  to  an  action  is  not  now 
obliged  to  turn  himself  into  a  plaintiff,  and  file  a  bill  in  order  to  get  dis- 
covery. Secondly,  it  is  desired  to  emphasize  more  markedly  the  distinction 
between  discovery  required  for  the  determination  of  an  issue  about  to  be 
tried,  and  that  required  only  if  the  party  succeeds  in  that  issue,  whether  as 
being  part  of  the  relief  sought,  or  as  assisting  him  in  his  decree,  or  whether 
as  being  required  for  the  determination  only  of  some  secondary  issue.  Dis- 
covery of  the  former  kind  is  the  party's  absolute  right ;  *  discovery  of  the 
latter  kind  may  be  for  the  time  being  withheld  at  the  court's  discretion. 
Under  the  old  chancery  practice,  as  will  be  seen  (post,  Chap.  II.),  the  distinc- 
tion between  these  two  kinds  of  discovery,  though  recognized  in  principle 
(see  Wigr.  PL  90),  could  not  be  carried  into  practical  effect  with  the  same 
freedom  as  is  possible  under  the  present  procedure,  unless  the  defendant 
were  able  by  demurrer  or  plea  to  arrest  the  trial  of  the  secondary  issues,  or 
the  other  matters  to  which  the  discovery  related. 

In  the  second  of  the  propositions  in  Wigram  cited  above,  and  also  in  his 
third  proposition  cited  post,  p.  444,  it  wUl  be  observed  that  the  learned 
author  determines  the  relevancy  of  discovery  by  reference  to  the  case  of  the 
party  seeking  it,  rather  than  by  reference  to  the  matters  in  question  in  the 
action  :  and  he  gives  (in  pi.  314)  as  his  reason  for  doing  so  that  he  may  by 
contrast  exclude  those  cases  to  which  the  party's  right  to  discovery  does  not 
extend,  namely  the  evidences  exclusively  relating  to  the  opponent's  case. 
It  is,  however,  plain  from  the  general  scope  of  the  book  (see  pi.  299  for 
instance)  that  the  meaning  which  he  attaches  to  the  expression  "  the  party's 
own  case  "  is  not  in  principle  different  from  that  of  the  expression  "  matter 
in  question  ia  the  action  ']  here  adopted.  It  must  also  be  remembered  that 
under  the  chancery  practice  a  plaintiff  ex  necessitate  rei  had  to  deliver  his 
interrogatories  before  the  defence  was  put  in,  and  therefore  their  relevancy 
could  only  be  referred  to  the  plaintiff's  statement  of  his  case  in  the  bill  (and 
see  further  as  to  this  point,  post,  pp.  15,  n.,  35,  96,  and  specially  in  cormeotion 
with  the  old  defence  of  a  pure  affirmative  plea).  Under  the  present  practice 
interrogatories  are  ordinarily  delivered  at  any  time  up  to  the  close  of  the 
pleadings  (and  even  afterwards  under  special  circumstances),  and  in  deter- 
mining their  relevancy  reference  may  and  should  be  made  to  all  the  plead- 
ings then  in  existence  and  the  matters  thereby  put  in  question.  See  further 
as  to  what  are  the  matters  so  put  in  question  and  the  party's  right  to 
discovery  relating  thereto,  post,  pp.  464,  500.  No  doubt  the  plaintiff's  case 
imder  such  circumstances  is  not  confined  to  the  statement  in  his  bill,  but 
embraces  all  his  pleadings,  as  pointed  out  in  Wigr.  PL  95  (and  see  note  to 
Eedes.  PL  244)  in  reference  to  the  old  common  law  pleading  (and  see  further, 
post,  p.  35).     StiU,  on  the  whole,  the  expression  seems  more  appropriate  if 


"  The  necessity  of  applying  for  leave  to  administer  interrogatories  under 
the  present  rule  1  of  Ord.  XXXI.  (seei^osi;,  p.  90),  is  not  intended,  it  is  con- 
ceived, to  take  away  the  prima  facie  right  of  the  party  to  discovery  but 
only  to  prevent  the  opposite  party  from  being  harassed  with  interrogatories 
which  are  really  not  required  for  the  purpose  of  justice  (see  Aatey.  Stunmore 
post,  p.  92,  and  the  cases  under  this  rule,  post,  pp.  92,  93).  An  order 
for  an  affidavit  of  documents  was  under  the  old  rule  a  matter  of  course  if 
the  stage  of  action  were  proper :  and  qu.  whether  not  equaUv  under  the 
present  rule  but  bsq  post  p  156.  And  see  as  to  the  party's  absolute 
nght  to  production  of  all  relevant  documents  under  those  rules  and  in 
chancery  before  the  Judicature  Act,  contrasted  with  the  discretionakr  power 

i   r\  ^r^^^r^fn^^^-  ^-  ^-  ^'=*''  ^^^^'  M-  E.,  in  Anderson  ^^Bank  of 
British  Columbia,  2  Ch.  D.  p.  654 :  Bustros  v.  White,  1  Q.  B.  D  np  425   426  • 

wfg^H  ^86  ig'  ''^^"'^«"7.  discovery  was  technically  as  of  right :  see 
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not  more  correct.  It  is  also  the  expression  used  in  rules  1,  12  and  14  of  Ord. 
XXXI. .  see  post,  App.  Ch.  II.  Sect.  19  of  the  Ch.  P.  Act  dii-ected  that  the 
relevancy  of  a  defendant's  interrogatories,  where  founded  on  a  concise  state- 
ment, should  he  determined  by  reference  to  the  statements  in  the  hUl  and 
the  defendant's  answer  thereto.  In  sects.  18  and  20  of  that  act  (production 
of  docum.ents)  the  expression  was  "relating  to  any  matter  in  dispute  in  the 
suit"  ;  in  sect.  6  of  the  C.  L.  P.  Act,  1851  (inspection)  "  relating  to  such 
action  ;  in  sect.  50  of  the  C.  L.  P.  Act,  1854  (discovery  and  inspection) 
"relating  to  the  matters  in  dispute"  (see  all  these  sections,  ^os<,  App.  Ch.  II.). 

Further,  the  expression  more  naturally  includes  two  undoubted  provinces 
of  discovery,  namely,  the  right  which  a  party  has  to  make  his  opponent 
pledge  his  oath  to  the  truth  of  his  case  by  the  machinery  of  discovery 
(see  posi,  p.  448),  and  the  right  which  he  has  to  discovery  of  matter  for  the 
purpose  of  defeating  or  repelling  his  opponent's  title  or  case,  see  post,  p.  458. 

See  a\so  post,  pp.  18 — 19,  483,  as  bearing  on  this  question. 

In  the  common  law  courts  the  habit  of  referring  the  relevancy  of  discovery 
to  the  party's  own  case  tended  in  many  oases  to  undue  restriction  of  the 
right  to  discovery  [see post,  pp.  460,  511),  and  in  one  ease  to  the  suggestion 
of  a  proposition  involving  a  total  misconception  of  the  practice  of  discovery, 
namely,  that  a  document  which  exclusively  evidenced  the  opponent' s  case  was 
irrelevant :  Adams  v.  Lloyd,  3  H.  &  N.  pp.  364,  367. 


I.  General  Conmderations  as  to  the  Stage  of  the  Action  ai  which 
Discovery  can  ie  required. 

To  a  question  of  pure  law  no  discovery  can  otviously  be 
relevant.  It  is  only,  therefore,  where  there  is  some  question 
of  fact  in  dispute  that  discovery  can  possibly  be  required. 

Now,  if  it  is  impossible  to  say  what  matters  of  fact  will  be  in 
question  in  the  action,  or  if  there  is  no  matter  of  fact  about 
to  be  in  question  in  the  action  at  all,  it  would  seem  to  follow 
logically  that  no  discovery  of  any  kind  can  be  had.  And 
this  is  so  generally  in  practice.  Until  statement  of  claim  (in 
an  action  which  requires  a  statement  of  claim)  .delivered  (and 
sometimes  even  until  statement  of  defence)  it  is  generally 
impossible  to  say  whether  any  matters  of  fact  wiU  ever  be 
in  question  at  all,  or  at  any  rate  in  what  precise  shape  they 
will  be  presented.  There  wiU.  therefore  generally  be  no  right 
to  discovery  (by  a  plaintiff  and  of  course  not  by  a  defendant) 
at  that  stage  of  the  action :  see  as  to  interrogatories  post, 
p.  96:  as  to  doovim&nts  post,  pp.  159,  160. 

Another  light  in  which  the  objection  to  discovery  being 
required  at  this  stage  has  been  regarded,  is  that  the  right  to 
discovery  is  limited  to  supporting  a  definite  case  set  up,  and 
does  not  extend  to  fishing  out  a  case  from  the  opponent ;  and 
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therefore  a  party  cannot  have  discovery  before  he  has  stated 
his  case,  whether  in  the  claim  as  plaintifE  or  the  defence  as 
defendant :  see  post,  pp.  16,  98,  161,  461 :  and  p.  37,  citing 
Ery,  L.  J.,  in  Whyte  v.  Ahrens. 

Again,  the  claim  or  defence  when  put  in  may  be  open  to 
objections  on  the  face  of  it.  Objections  of  this  kind,  although 
directly  to  the  form  or  nature  of  tbe  action  or  the  defence 
to  it,  will  be  indirectly  efEeotual  to  destroy  or  suspend  the 
right  of  the  plaintiff  or  defendant,  as  the  case  may  be,  to 
discovery  of  any  kind,  for  they  operate  to  prevent  for  a 
time  or  altogether  the  putting  in  question  of  any  matter  of 
fact. 

Now,  under  the  old  chancery  practice,  the  discovery  given 
by  a  defendant  was  combined  with  his  defence  to  the  action, 
and  formed  practically  a  part  of  the  pleadings  under  the 
name  of  the  answer.     In  any  treatise  on  discovery,  therefore, 
it  was  essential  to  enter  somewhat  fully  into  the  rules  of 
pleading.     And  further,  the  only  ways  in  which  any  prelimi- 
nary issues  of  law  or  of  fact  could  be  raised  were  by  demurrer 
or  plea.     Such  was  the  technical  strictness  of  procedure,  that 
if  once  these  stages  were  passed  by,  and  a  party  submitted  to 
answer,  it  was  held  that  he  must  answer  fully,  that  is,  to  the 
whole  bill.    If  a  party  wished  to  say,  "  There  is  a  preliminary 
point  which  must  be  decided  in  your  favour  before  you  are 
entitled  to  put  me  on  my  defence  in  respect  of  this  issue  and 
get  discovery  in  relation  thereto,"  be  could  in  strictness  only 
say  so  on  demurrer  or  plea.     When  once  the  stage  of  answer 
was  reached,  all  issues  stood  on  the  same  footing ;  none  could 
be  classified  as  preliminary  :  see  Wigr.  PI.  44,  48^52,  266  : 
Lancaster  v.  Evors,  1  Ph.  349  :  Stcinborne  v.  Nelson,  16  Beav. 
p.  427 :  Taylor  v.  Milner,  11  Ves.  42 :  and  see  post,  p.  30. 
Under  the  present  procedure  discovery  is  separated  entirely 
from  the  pleadings,  and  facilities  are  afforded  by  the  rules  of 
the  Jud.  Act  for  raising  preliminary  issues,  both  of  law  and 
fact,  at  various  stages  of  the  proceedings,  and  postponing  all 
discovery  not  required  therefor :  see jaosif.  Chap.  II.   Although, 
therefore,  undoubtedly  the  effect  of  interposing  at  an  early 
stage  a  valid  objection  to  the  raising  of  the  issues  of  fact 
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which  it  is  attempted  to  raise  is  to  escape  altogether,  or  tem- 
porarily, the  obligation  of  giving  discovery  in  relation  thereto, 
and  therefore  may,  in  a  sense,  he  regarded  as  an  objection  to 
discovery,  any  consideration  of  the  practice  on  these  points 
would  be  outside  the  subject  of  discovery.  It  is  sufficient  to 
say  that,  pending  any  application  raising  an  objection  to  any 
portion  of  the  adversary's  case  as  set  forth  in  his  pleadings, 
no  discovery  of  matters  relating  to  the  portion  so  covered 
would,  as  a  rule,  be  enforced  on  the  broad  ground  that  the 
matters  of  fact  to  which  it  may  relate  are  not  about  to  be  in 
question  in  the  action,  or  that  for  the  purpose  of  the  prelimi- 
nary issue  (and  especially  in  the  case  of  a  demurrer  under  the 
old  practice)  those  facts  may  be  assumed  to  be  as  alleged,  and 
therefore  no  proof  of  them  is  needed  ;  see  Dan.  Ch.  Pr.  466, 
529,  535,  536  :  Wigr.  PI.  97,  98  ;  and  Wigr.  prop,  ii.,  cited 
ante,  p.  11.* 

But  if  no  legal  preliminary  objection  can  be  raised,  and 
the  stage  of  the  action  at  which  discovery  is  sought  is  proper, 
any  objection  must  be  founded  upon  the  nature  of  the  par- 
ticular discovery  sought.  For,  it  being  no  longer  possible  to 
say  either  that  it  is  not  known  what  matters  of  fact  will  be 
in  question,  or  that  there  is  no  matter  of  fact  about  to  be  in 
question  in  the  action  at  all,  it  can  only  be  urged  that  the 
particular  discovery  sought  does  not  relate  to  the  matters  of 
fact  which  are  about  to  be  in  question  in  the  action,  or  is 
objectionable  on  other  internal  grounds.  If  the  discovery 
required  is  relevant  to  the  issues  of  fact  about  to  be  raised 
then,  subject  to  established  exceptions  (see  post,  Bk.  II.),  it 
must  be  given.  If  the  party  does  not  choose  to  raise  any 
objection  which  he  might  raise  to  the  issue  itself,  he  cannot 
raise  such  objection  to  giving  the  discovery  relevant  to  the 
issue.  The  objection  is  to  the  issue  being  raised,  and  not  to 
the  discovery.     If  he  intends  to  allow  the  issue  to  be  raised, 

*  It  may  here  be  observed  that  under  the  old  chancery  practice  a  pure 
affinnative  plea  took  away  a  plaintifE's  right  to  all  discovery  on  the  technical 
ground  that  he  was  entitled  to  discoTery  only  to  support  the  matters  stated 
in  his  bill,  and  these  were  admitted  for  the  purpose  of  the  plea.  Under  the 
present  practice  it  is  conceived  (see^os*,  pp.  35,  464,  500)  that  he  has  a  right 
to  discovery  to  disprove  the  plea. 
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the  giving  of  the  discovery  follows  as  a  matter  of  course  :  he 
cannot  withhold  from  the  adversary  the  means  of  proving  his 
case  upon  that  issue :  see  Morgan  v.  Sarris,  2  B.  0.  0.  p. 
123 :  JDell  v.  Hale,  2  Y.  &  C.  0.  C.  p.  4 :  post,  p.  19  :  and 
Lyell  V.  Kennedy  (cited  joos^,  p.  392). 

There  is  a  class  of  actions  which  stand,  to  a  certain  extent, 
hy  themselves,  namely,  what  are  called  fishing  actions.  ^  Dis- 
covery is  given  in  courts  of  equity  to  assist  a  plaintiff  in 
proving  a  known  case,  and  not  to  assist  him  in  a  mere  roving 
speculation,  the  object  of  which  is  to  see  whether  he  can  fish 
out  a  case :  Wigr.  PI.  203  :  Qourley  v.  Plimoll,  L.  E.,  8  C.  P. 
p.  374  :  Hare  on  Discov.  p.  186 :  and  see  ante,  p.  13  :  post, 
p.  37,  citing  Fry,  L.  J.,  in  Wliyte  v.  Ahrens  :  and  post,  pp. 
98,  461,  511 :  and  see  generally  as  to  fishing  actions  for  the 
recovery  of  land,  post,  Bk.  II.  Chap.  III.  Pt.  3. 


II.  As  to  what  is  relevant  or  material  Discovery.  {As  to 
whether  or  to  what  extent  a  party's  right  to  discovery  is 
limited  to  that  which  is  relevant  to  some  matter  in  question 
between  himself  and  the  party  from  whom  he  seeks  it,  see 
post.  Chap.  III.  Sect.  II.) 

See  ante,  p.  12,  as  to  referring  the  relevancy  of  discovery 
to  the  matters  in  question  and  not  to  the  case  of  the  party 
seeking  discovery  :  and  see  post,  p.  18. 

The  words  "  material,  relevant,  pertinent,"  are  used  indis- 
criminately. "Eelevant"  means  "material"  or  "pertinent" 
(see  as  to  a  special  use  of  the  word  "impertinence,"  post, 
p.  122)  :  see  Hare,  p.  188 :  and  Allhusen  v.  Labouchere, 
3  Q,.  B.  D.  pp.  661,  665,  666  :  Anderson  v.  Sank  of  British 
Columbia,  2  Ch.  D.  p.  656 :  and  Fisher  v.  Owen,  8  Ch.  D. 
p.  651 :  where  all  these  words  are  used  without  any  distinctive 
meaning. 

The  plaintiff  was  entitled  to  discovery  of  matters  charged 
in  the  hill,  provided  they  were  necessary  to  ascertain  facts 
material  to  the  merits  of  his  case  and  to  enable  him  to  obtain 
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a  decree :  Eedes.  PI.  306 :  Finch  v.  Finch,  2  Ves.  p.  492  : 
material  to  the  relief  praj-ed  by  the  bill :  Eedes.  PI.  191  ; 
Wood  V.  Hifchins,  3  Beav.  604 :  if  it  could  be  supposed  that  the 
discovery  might  be  directly  or  indirectly  material  to  the  plaintiil 
(in  a  bill  of  discovery)  in  support  or  defence  of  any  action : 
Eedes.  PI.  193.  The  discovery  must  be  material  to  the  proof  of 
the  plaintiff's  (that  is  to  say,  the  party  seeking  discovery  whether 
plaintiff  or  defendant :  see  Wigr.  PI.  11, 186)  case,  and  to  the 
relief  (if  any)  prayed  by  him  :  it  was  not  sufficient  that  it  was 
merely  connected  with  the  subject  of  the  suit :  Wigr.  PI.  224, 
243.  Nothing  is  irrelevant  wMch  may  have  an  influence 
upon  the  suit  attending  to  the  nature  of  it :  St.  John  v.  St. 
John,  11  Yes.  p.  539.  If  the  matter  as  to  which  discovery  is 
sought  may  be  directly  or  indirectly  material  for  arriving  at 
a  decision,  the  defendant  must  give  the  discovery :  Bkckky 
Y.  Bymer,  4  Dr.  p.  252. 

See  further  illustrations  of  relevancy  or  materiality  in  con- 
nection with  interrogatories,  post,  p.  113 :  with  the  production 
of  documents,  ijost,  p.  183 :  and  see  also  the  cases  cited  post, 
pp.  32—34. 

For  two  reasons  the  courts  dealt  with  these  questions  of 
immateriality  or  irrelevancy,  and  so  to  some  extent  under 
the  present  practice,  see  Lyell  v.  Kennedy  {diedt.post,  p.  392), 
with  great  latitude.  In  the  first  place,  there  was  the  technical 
rule  requiring  a  full  answer:  and  in  the  second  place,  the 
plaintiff  ex  necessitate  rei  filed  his  interrogatories  before  the 
answer  was  put  in,  and  before,  therefore,  it  could  be  seen 
what  the  ultimate  issues  would  be,  or  what  the  ultimate 
relief  to  which  he  might  be  entitled.  At  this  early  stage  of 
the  action  it  was  impossible  to  say  precisely  what  might  or 
might  not  be  material.  The  court  could  not  go  into  the 
whole  merits  of  the  case  for  this  purpose ;  and,  therefore, 
unless  the  immateriality  of  the  discovery  was  clear,  or  unless 
the  discovery  was  open  to  some  other  objection,  it  would  not 
interfere  or  relieve  the  defendant  from  his  obligation  to  make 
a  full  answer :  see  A.  G.  v.  Richards,  6  Beav.  449—451  : 
Reeves  v.  Baher,  13  Beav.  pp.  439—441  :  Hoffmmin  v.  Postil, 

D.  '^ 
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L.  E.,  4  Ch.  679,  680 :  Tipping  v.  Clarke,  2  Ha.  p.  390— 
391 :  Carver  v.  Pinto  Leite,  L.  E.,  7  Ch.  p.  77 :  Hare, 
p.  196  :  Bishop  of  London  \.  Fytclie,  1  B.  0.  0.  96  :  and  see 
post,  p.  111.  Where  the  discovery  was  a  matter  of  in- 
difference to  the  party  of  whom  it  was  sought,  the  court  did 
not  weigh  in  golden  scales  the  question  of  materiality  or 
immateriality :  Moore  v.  Craven,  L.  E.,  7  Ch.  p.  96,  n. : 
Carver  v.  Finto  Leite,  Hid.  p.  97 :  and  see  post,  p.  31.  If 
it  might  be  useful  in  obtaining  any  relief  which  the  plain- 
tiff might  obtain :  see  Hamhrook  v.  8inith,  17  Sim.  p.  214 : 
if  the  matter  be  pertinent  according  to  any  decree  that  might 
be  made  within  the  scope  of  the  bill  it  could  not  be  held 
impertinent :  A.  Q.  v.  Foster,  2  Ha.  89  :  and  see  Ha.  pp.  158, 
161.  As  regards  a  bill  of  discovery  the  objection  of  im- 
materiality was  seldom  raised,  for  the  plaintiff  had  to  pay 
the  costs,  and  it  was  for  him  to  judge  of  the  materiality :  see 
Bishop  of  London  v.  Fytche,  cited  ^os^,  p.  106.* 


For  the  purpose  of  testing  the  materiality  of  the  discovery 
to  a  particular  issue  (see  ante,  p.  12,  as  to  referring  the  re- 
levancy to  the  matters  in  question  and  not  to  the  case  of  the 
party  seeking  discovery),  it  is  the  case  of  the  party  seeking 
the  discovery  that  must  be  assumed  to  be  true,  and  not  that 
of  the  party  from  whom  the  discovery  is  sought :  see  Gresley 
v.  Mousley,  2  K.  &  J.  p.  292  :  Cannock  v.  Jauncey,  1  Dr.  p. 
506  :  Compagnie  Financiere  du  Pacifique  v.  Peruvian  Guano 
Co.  (discussed  2}ost,  p.  183,  and  where  the  Court  of  Appeal 
reversed  the  decision  of  Pearson,  J.  who  had  refused  to  order 
the  plaintiff  to  make  a  further  affidavit  of  docimients  in  re- 
spect of  a  document  which  was  immaterial  if  his  case  were 
true,  but  material  if  the  defendant's  case  were  true) :  other- 
wise a  party  might  shut  out  his  opponent  from  discovery 
essential  to  support  his  case  by  simply  denying  that  case :  see 
Stainton  v.  Chadwick,  3  M.  &  G.  p.  584  :  Taylor  \.  Milner,  11 


*  See  aa  to  the  practice  in  respect  of  immateriality  at  common  law,  post, 
.  Ill,  m  regard  to  interrogatories;  post,  p.  153,  in  regard  to  production 
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of  documents. 
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Ves.  42 :  Mamrredo  v.  Maitland,  3  Mad.  p.  72  :  Dimcomle  v. 
Ban's,  1  Ha.  p.  189  :  Cannock  v.  Jaimcey,  1  Dr.  p.  506  :  A.-Q. 
V.  TJwmpson,  8  Ha.  p.  114:  Haxe,  p.  251 :  and  ante,  p.  16.  A 
party  cannot  avoid  the  discovery  by  saying  that  the  matter 
of  which  discovery  is  sought  does  not  relate  to  the  question, 
when  the  very  question  in  the  action  is  whether  or  not  it  does 
so  relate.  Nor  will  the  court  for  the  purpose  of  determining 
the  relevancy  of  the  discovery  to  a  particular  issue  try  that 
issue  for  the  purpose  of  determining  the  relevancy  of  the  dis- 
covery, for  it  is  in  order  that  that  issue  may  be  rightly  deter- 
mined that  the  discovery  is  required :  see  Buncombe  v.  Bam, 
1  Ha.  p.  189  :  Gresley  v.  Mousley,  p.  292  :  and  Lyell  v.  Ken- 
nedy (cited  ^osf,  p.  392). 


Matter  was  material  if  it  might  affect  the  question  of  costs : 
see  Tipping  v.  Clarice,  2  Ha.  pp.  390—391 :  Carve}'  v.  Pinto 
Leite,  L.  E.  7  Oh.  p.  98. 


The  plaintiff  in  equity  was  entitled  to  discovery  of  matters 
necessary  to  substantiate  the  proceedings  and  make  them 
regular  and  effectual  in  a  court  of  equity :  Eedes.  PI.  307 : 
Finch  V.  Finch,  2  Ves.  pp.  492—493. 

For  instance,  discovery  of  the  existence  whereabouts  or 
interests  of  other  persons,  not  parties,  in  order  that  they 
might  be  made  parties :  see  p)od,  p.  23,  referring  to  Wigr. 
PL  298  and  A.  G.  v.  Ellison :  Finch  v.  Finch,  p.  493  :  Ram- 
brook  V.  Smith,  17  Sim.  pp.  214—216  :  Bixon  v.  Fraser,  and 
other  cases,  post :  the  names  of  persons  having  possession  of 
documents  delivery  or  cancellation  of  which  was  sought  by 
the  decree :  Hambrook  v.  Smith :  Wigr.  PL  295—298  :  and 
post,  p.  182  :  of  incumbrancers  in  actions  for  foreclosure  sale 
or  redemption  :  Union  Bank  of  London  v.  Manby,  13  Oh.  D. 
239  :  Anon.  W.  N.  76,  p.  23  :  BawUns  v.  Balton,  3  Y.  &  0. 
447  :  of  persons  whom  a  lessee  had  caused  to  fell  trees  in 
order  that  the  lessor  might  bring  actions  against  them : 
Standen  v.  Bullock,  Toth.  71 :    of  the  assignee  of  a  lease  : 

c2 
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iUd:  Madd.  Oh.  Pr.  277 :  of  the  name  of  tlie  real  defendant: 
Sketchley  v.  Connolly,  post,  p.  89. 

In  Dixon  v.  Fraser,  L.  E,.  2  Eq.  497,  an  action  for  specific  performance  of 
a  contract  to  sell  a  mill  and  machinery,  the  plaintiff,  alleging  that  the  pro- 
perty had  heen  let  and  was  deteriorating,  was  held  entitled  to  have  discovery 
of  the  names  of  the  persons  to  whom  it  had  been  let  and  the  terms  for  which 
it  was  let,  for  the  plaintiff  might  wish  to  make  them  parties.  , 

The  demurrer  of  an  executor  on  the  ground  that  his  co-executor  was  not  a 
party  was  overruled,  for  the  plaintiff  had  alleged  in  his  biU  that  he  knew 
not  who  was  the  other  executor  and  prayed  for  discovery  who  he  was  and 
where  he  lived :  Bowyer  v.  Covert,  1  Vern.  95 :  and  so  in  Sherlock  v.  Disney, 
13  Ir.  Eq.  Eep.  233,  where  the  plaintiff  interrogated  as  to  incumbrancers. 

In  a  common  law  action,  Thol  v.  Leash,  10  Exch.  704,  a  defendant  was 
held  bound  to  answer  whether  he  acted  in  a  certain  transaction  as  agent  oi^ 
principal,  and  if  as  agent  who  was  his  principal. 

In  Sancochs  v.  Lailache,  3  C-  P.  D.  197,  p.  202,  an  action  against  a  married 
woman  to  which  she  successfully  demurred  on  the  ground  that  her  husband 
was  not  joined  as  co-defendant,  leave  was  given  to  amend  and  serve  interro- 
gatories on  her,  inquiring  as  to  the  name  and  address  of  her  husband. 

See  Sovill  v.  Cowan,  15  W.  E.  608,  p.  609,  where  (in  examination  before 
an  examiner)  Lord  Komilly  held  that  when  a  number  of  persons  unite  for  a 
common  purpose  of  defence  the  plaintiff  was  entitled  to  know  who  they  were. 
See  also  JPepper  v.  Henzell  and  other  cases  cited  ^ost,  p.  46. 

In  an  action  in  the  Admiralty  Court  (for  damages  by  collision)  by  ship- 
owners in  personam  against  the  defendant  and  others  the  owners  of  the  ship 
M. ,  the  plaintiffs  before  petition  filed  were  allowed  to  interrogate  the  only 
defendant  who  had  appeared  (as  "  improperly  sued  as  one  of  the  owners  "), 
whether  he  was  the  owner,  and  in  detail  as  to  his  connection  with  the  ship, 
and  who  were  the  owners  registered  or  beneficial,  on  an  af&davit  showing 
special  circumstances  :   The  Murillo,  28  L.  T.  374. 

See  the  cases  post,  pp.  32,  33,  where  discovery  of  this  kind  was  withheld 
as  being  required  only  in  the  event  of  the  plaintiff's  success  in  the  action. 

The  names  of  partners  suing  or  being  sued  as  a  firm  can  he  obtained  under 
Ord.  XVI.  r.  14  :  but  an  order  under  this  rule  not  being  an  order  for  dis- 
covery, the  provisions  of  Ord.  XXXI.  r.  21,  as  to  attachments  do  not  apnlv 
Dike  V.  Keane,  24  W.  R.  322.  -^^  '' 

A  person  could  not  be  made  a  party  merely  for  this  pur- 
pose :  discovery  of  this  kind  could  oidy  be  had  of  a  person 
properly  made  a  party  on  other  grounds  :  see  post,  p.  45 : 
and  sQ&post,  Chap.  III.  s.  1,  generally  as  to  the  inadmissibility 
of  making  a  person  a  party  solely  for  the  purpose  of  discovery. 
But  a  bill  of  discovery  may  be  brought  against  a  person  in 
order  to  discover  the  names  of  other  persons  for  the  purpose 
of  bringing  an  action  against  them  imder  some  circumstances : 
see  post,  p.  40  n. 


The  party  seeking  relief  is  entitled  to  discovery  not  only 
for  the  purpose  of  establishing  his  case  at  the  hearing  but 
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also  for  the  purpose  of  obtaining  a  perfect  decree :  Wigr. 
PI.  295,  298  :  for  the  subsequent  purposes  of  the  suit  in  ease 
he  should  succeed :  see  Carver  v.  Finto  Leitc,  L.  E.  7  Ch. 
p.  97  :  and  this  whether  as  bearing  on  the  extent  or  amount 
of  his  claim :  see  "Wigr.  PI.  159  :  or  even  in  some  cases  as 
being  a  part  of  the  relief  he  prays,  as  for  instance  accounts  : 
see  Elmer  x.  Creasy,  L.  R.  9  Ch.  p.  71,  and^josi^,  pp.  25—34, 
125 :  though  discovery  of  this  nature  (termed  consequential 
or  subordinate  or  dependent  discovery :  see  Wigr.  PI.  51 — 55) 
will  sometimes  be  withheld  until  he  has  established  his  case  : 
see  2>ost,  Chap.  II. :  and  see  2wst,  Book  III.  Chap.  lY.  as  to 
discovery  after  decree. 

Whatever  the  plaintiff  is  bound  to  prove  at  the  hearing, 
he  is  at  liberty  to  prove  by  the  oath  or  admission  of  the  de- 
fendant :  Tijjping  v.  Clarke,  2  Ha.  p.  391  :  Wigr.  PL  295  : 
they  are  material  facts  proper  to  be  stated  in  the  statement  of 
claim  under  Ord.  XIX.  r.  4  :  see  Milliiigton  v.  Loring,  6  Q. 
B.  D.  p.  194. 

Where  a  plaintifE  claims  property  he  is  entitled  to  discovery  of  what  the 
property  is  which  is  sought  to  be  reeoTered :  Greenwood  v.  Greenwood,  6  W. 
E.  119  (production  of  documents  for  this  purpose) :  (bills  of  discovery  in  aid 
of  actions  for  trover  were  common  :  see  Macclesfield  v.  Davis,  3  V.  &,  B.  16)  : 
so  lists  of  documents  which  the  decree,  if  he  gets  one,  will  order  to  be  de- 
livered up  to  him  or  cancelled:  Hamhrook  v.  Smith,  17  Sim.  pp.  213-216  ; 
Wigr.  pi.  102,  295-298 :  Tipping  v.  Clarke,  2  Ha.  p.  391  :  and  see  post,  pp. 
182,  183  :  or  produced  to  him  :  see  post,  p.  22  :  but  not  to  have  them  pro- 
duced by  way  of  discovery  or  to  have  discovery  of  their  contents,  unless  their 
contents  bear  upon  the  matters  in  question  :  see  post,  p.  23. 

liistB  of  securities  held  by  prior  incumbrancers  must  he  given  in  favour  of 
parties  seeking  to  redeem:  see  Bk.  II.  Ch.  IV.  Sect.  III.:  or  by  creditors 
in  favour  of  sureties  :  see  Bridgewaler  v.  De  Winton,  9  Jur.  N.  S.  1290  ;  12 
W.  R.  40. 

The  amount  of  the  plaintiff's  demand  is  a  point  in  the  plaintiff's  case 
upon  which  a  decree  may  be  made  at  the  hearing :  Wigr.  pi.  159. 

Documents  relating  to  the  amoxmt  of  damages  related  to  the  action  within 
the  meaning  of  section  6  of  the  C.  L.  P.  Act,  1851  :  Fape  v.  Lister,  L.  E..  6 
Q.  B.  242,  cited  post,  p.  471  :  see  Elkin  v.  Clarke,  post,  p.  34:  and  Ladds  v. 
Walthew,  post,  Bk.  III.  Ch.  IV.  Sect.  I. 

Any  matters  on  which  a  jury  would  act  in  assessing  damages  may  be 
stated  in  the  statement  of  claim  as  being  material  facts  within  Ord.  XIX. 
r.  4  :  see  Brett,  M.  R.  in  Millington  v.  Loring,  6  Q.  B.  D.  p.  196  (fact  of 
seduction  in  an  action  for  breach  of  promise  of  marriage) :  discovery  of  such 
matters  is  clearly  material  therefore. 

Conversely  a  defendant  is  entitled  to  discovery  for  the  purpose  of  reducing 
damages  :  Fape  v.  Lister  :   Wilts,  #c.  Co.  v.  Swindon,  #c.  Co.  20  W.  R.  353. 

So  discovery  may  be  had  by  a  defendant  for  the  purpose  of  paying  the 
proper  amount  iuto  court :  see^os^,  p.  468. 
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That  the  discovery  sought  was  identical  with  that  which 
the  plaintiff  would  ohtain  in  the  event  of  his  obtaining  a 
decree  at  the  hearing  of  the  cause  was  not  of  itself  an  oh- 
jeetion  to  the  discovery  if  it  was  necessary  for  the  purposes 
of  the  suit :  Chichester  v.  Donegal,  L.  E.  4  Oh.  416,  p.  419 : 
and  see  ante,  p.  21,  siQ.di  post,  pp.  25—34, 125,  as  to  cases  where 
accounts  are  sought  by  way  of  relief,  and  also  by  way  of  dis- 
covery. But  where  the  discovery  is  only  necessary  for  con- 
sequential purposes,  and  the  party's  right  to  it  in  the  shape 
of  relief  is  denied,  the  court  has  of  course  under  Ord.  XXXI. 
r.  20  (discussed  post,  Chap.  II.)  an  absolute  discretion  to  with- 
hold it  until  the  party  has  established  his  right :  see  also 
ante,  p.  12. 

In  Chichester  v.  Donegal  tlie  plaiutifE  claiming  under  a  settlement  filed  a 
biU  against  the  tenant  for  life  for  production  of  the  settlement  and  other 
deeds,  and  that  he  might  set  forth  a  description  of  the  settled  property :  the 
defendant  was  ordered  in  answer  to  interrogatories  to  set  forth  the  contents 
of  the  settlement,  the  particulars  of  the  estates  comprised  in  it,  and  a  list  of 
documents  in  his  possession.  Here  it  is  to  be  noticed  that  the  defendant  did 
not  dispute  the  plaintiff's  title  under  the  settlement :  (see  further  as  to  this 
case,  post,  p.  278). 

See  generally  as  to  actions  for  discovery  by  way  of  relief  distinguished 
from  actions  for  discovery  proper,  post,  p.  276. 

In  actions  for  delivery  up  of  documents  their  production  by  way  of  dis- 
covery would  be  ordered  where  material  for  the  actual  determination  of  the 
question  :  Beresford  v.  Driver,  14  Beav.  387,  action  against  an  agent,  where 
production  of  plans  maps  and  other  documents  was  ordered,  for  the  plaintiff 
was  entitled  to  see  them  in  order  to  ascertain  whether  they  were  of  such  a 
character  (see  post,  p.  208)  as  that  he  would  be  entitled  to  have  them  delivered 
up  at  the  hearing:  Bishop  of  Winchester  v.  Bowker,  29  Beav.  479,  action 
against  the  steward  of  a  manor,  where  on  the  same  ground  production  of 
indexes  and  other  documents  was  ordered :  Brougham  v.  Ganvin,  16  W.  R. 
688  :  W.  N.  68,  p.  112,  action  by  Lord  Brougham  to  recover  documents 
entrusted  to  the  defendant  as  materials  for  writing  his  life,  where  their  pro- 
duction was  ordered,  the  plaintiff  offering  to  pay  a  reasonable  sum  for  any 
work  that  the  defendant  had  done  in  relation  thereto,  on  the  ground  that 
without  seeing  them  he  could  not  estimate  the  value  of  the  work  done  :  and 
the  defendant  did  not  lose  his  lien  by  inspection  (see  as  to  lien,  post,  p.  205). 
Bat  where  the  object  of  the  suit  was  a  declaration  of  the  plaintiff's  right  to 
a  copy  of  a  certain  book  which  had  nothing  to  do  with  the  suit  antecedently 
to  the  hearing,  as  a  matter  of  discretion  (its  disclosure  would  have  enabled 
the  plaintiff  to  get  a  great  portion  of  the  defendant's  custom)  properly 
exercised  a  motion  for  its  production  was  refused :  Lingen  v.  Simpson  6 
Madd.  290,  explained  in  Chichester  v.  Donegal,  p.  420.  In  Republic  of  Costa 
Rica  V.  Strousherg,  U  Ch.  D.  323,  the  Court  of  Appeal  refused  to  afSrm  a 
portion  of  an  interlocutory  injunction  ordering  delivery  up  of  the  documents 
the  deUvery  up  of  which  was  the  object  of  the  suit,  but  without  prejudice  to 
any  applioation  to  their  production  by  way  of  discovery. 

G-eneraUy  wherever  the  production  delivery  up  or  cancella- 
tion of  certain  documents  will  be  part  of  the  relief  to  which 
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a  party  will  be  entitled  if  he  succeeds  in  the  action,  he  is  not 
entitled  to  a  discovery  of  their  contents  or  to  their  production 
unless  their  contents  have  any  bearing  on  any  of  the  matters 
in  question ;  but  he  may  be  entitled  to  have  a  list  of  them, 
the  names  of  the  parties  thereto,  a  denial  or  admission  of  the 
adversary's  possession  of  them,  and  the  names  of  any  other 
persons  having  any  possession  of  them  on  the  grounds  now 
being  considered  (and  also  in  order  that  these  other  parties  or 
persons  may  if  necessary  be  made  parties,  see  ante,  p.  19)  : 
see  Wigr.  PL  102  and  295—298,  criticising  A.  G.  v.  Ellison, 
4  Sim.  228  (where  production  was  ordered  of  certain  deriva- 
tive leases,  the  suit  being  to  set  aside  the  principal  lease,  and 
the  derivative  leases  not  bearing  on  the  question) :  and  see 
Kettleicell  v.  Barstow :  and  Wright  v.  Vernon,  cited  post,  p. 
190  :  &nApost,  p.  182. 


(     24     ) 


CHAPTER  II. 

CONSEQUENTIAL  DISCOVERY. 

It  has  already  been  seen,  ante,  p.  21,  that  consequential  (or 
subordinate  or  dependent)  discovery  is  material  or  relevant 
discovery.  It  is  proposed  in  this  chapter  to  discuss  the 
manner  in  which  the  court  deals  with  it. 

I.   The  Present  Practice. 

The  present  practice  is  regulated  by  Ord.  XXXI.  r.  20.* 
"  If  the  party  from  whom  discovery  of  any  kind  or  inspection 
is  sought  objects  to  the  same,  or  any  part  thereof,  the  court 
or  a  judge  may,  if  satisfied  that  the  right  to  the  discovery  or 
inspection  sought  depends  on  the  determination  of  any  issue 
or  question  (including  mixed  questions  of  law  and  fact : 
Lindley,  L.  J.  in  Tasmanian,  8fc.  Co.  v.  Clark,  27  W.  E.  p. 
678)  in  dispute  in  the  cause  or  matter,  or  that  for  any  other 
reason  it  is  desirable  that  any  issue  or  question  in  dispute  in 
the  cause  or  matter  should  be  determined  before  deciding 
upon  the  right  to  the  discovery  or  inspection,  order  that  such 
issue  or  question  be  determined  first,  and  reserve  t  the  ques- 


*  By  Ord.  XXXVI.  r.  6,  po-wer  is  also  given  to  the  courts  to  order  the 
trial  of  preliminary  issues.  Its  object  is  not  speciaEy  declared  to  be  to  pro- 
tect a  party  from  giving  discovery  ;  but  in  two  oases  of  Emma  Silver  Mining 
Co.  V.  Grant,  11  Oh.  D.  pp.  926—927,  and  Fiercey  v.  Young,  15  Ch.  D.  p.  479, 
Jessel,  M.  E.  refers  to  instances  in  which  he  had  granted  separate  trials  of 
the  issues  apparently  under  this  rule,  and  upon  considerations  which  might 
be  valid  under  rule  20.  One  instance  was  that  of  a  lady  who  based  her 
claim  for  an  intricate  and  expensive  account  upon  the  allegation  that  she  was 
the  legitimate  child  of  a  partiolilar  person :  and  the  other  that  of  a  pauper 
with  a  very  fishing  case  who  asked  among  other  things  for  a  great  deal  of 
discovery  as  being  the  heir-at-law.  In  each  case  a  preliminary  issue  was 
directed  as  to  legitimacy  and  heirship  respectively.  tJnder  Ord.  XVII.  r.  1 
the  court  has  also  power  to  separate  trials  of  the  issues  :  see  Bagol  v  Easton 
7  Ch.  D.  1. 

t  Under  the  old  chancery  practice  where  a  plea  had  been  found  false  the 
court  would  enforce  any  discovery  which  had  been  covered  by  the  plea  when 
the  plaintiff  could  not  obtain  complete  relief  without  further  evidence  ■  see 
Wigr.  PL  98:  Redes.  PI.  302:  Wood  v.  Strickland,  2  V.  &  B.  p.  158- 
Thring  v.  Edgar,  2  S,  &  S.  p.  278. 
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tion  as  to  the  discovery  or  inspection."  By  rule  6  {Bee  post, 
p.  108)  a  party  may  object  to  answer  an  interrogatory  on  the 
ground  that  it  is  not  sufficiently  material  at  that  stage.  And 
by  rule  12  (see  post,  p.  155)  the  application  for  an  affi- 
davit of  documents  may  be  adjourned,  or  the  affidavit  limited 
to  particular  classes  of  documents,  on  grounds  of  the  same 
kind. 

It  is  obvious  that  in  some  cases  it  might  be  extremely  pre- 
judicial to  a  defendant  if  he  were  compelled  to  give  discovery 
of  this  nature  before  the  determination  of  the  preliminary 
issue  or  matter  in  question.  If  a  denial  of  the  party's  interest 
by  his  opponent  were  not  effectual  to  stay  the  necessity  of 
giving  consequential  discovery,  the  party  might  get  discovery 
of  all  the  particulars  of  any  transaction  however  secret  and 
important  T\ith  which  he  had  no  manner  of  concern  merely 
by  introducing  into  his  pleadings  the  false  allegation  that  he 
had  an  interest  therein  :  Mendisabel  y.  Machado,  1  Sim.  p.  78  : 
and  see  Smith  v.  Beaufort,  1  Ha.  p.  523  :  and  ante,  p.  14, 
and  jdosf,  pp.  256 — 257.  It  would  be  a  monstrous  thing  that 
a  man  by  merely  alleging  that  he  had  a  share  in  the  concern, 
which  allegation  has  been  denied  and  has  not  been  established, 
and  whilst  it  was  doubtful  whether  it  could  be  established, 
could  get  the  accounts  of  a  defendant's  private  business  and 
of  his  dealings  with  other  people :  James,  L.  J.  in  G.  W.  C. 
Co.  V.  Tucker,  L.  E.  9  Ch.  p.  378. 

Under  the  old  chancery  practice  the  court  was  much  em- 
barrassed in  these  cases  of  consequential  discovery  by  the  tech- 
nical rule  (see  ante,  p.  14)  which  required  a  party  submitting 
to  answer,  though  he  altogether  denied  the  plaintiff's  title,  to 
answer  fully,  even  as  to  consequential  matters,  as  of  account : 
see  Lord  Selbome  in  Elmer  \.  Creasy,  L.  E.  9  Ch.  pp.  71—72 : 
and,  according  to  some  judges,  though  not  others,  to  produce 
aU  relevant  documents  as  a  part  of  such  full  answer :  see 
post,  sect.  2,  as  to  the  old  chancery  practice. 

Under  the  provisions  of  the  above  rules  no  technicalities  of 
this  kind  compel  the  court  to  order  discovery  which  is  not 
required  for  the  determination  of  the  immediate  issue  before 
the  court.     In  Parlxer  v.    Wells  (cited  post,  p.  27),  where 
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accounts  were  required  in  answer  to  interrogatories,  Brett, 
L.  J.  pp.  485 — 486,  considerd  that  rule  19  (now  rule  20)  of 
Ord.  XXXI.  now  governed  cases  of  this  kind,  that  the  old 
chancery  practice  in  this  respect  was  no  longer  binding,  and 
that  the  answers  to  the  interrogatories  in  question  could  not 
determine  any  issue  in  the  action,  and,  if  they  had  to  he 
given  at  all,  ought  not  to  be  required  to  be  given  until  after 
the  issues  had  been  decided.  So  Jessel,  M.  E.  in  the  same 
case,  p.  483,  said,  "  Now  in  deciding  whether  discovery  ought 
to  be  given  we  must  first  consider  whether  it  will  help  the 
plaintiff  at  the  trial.  If  it  will  not,  but  will  only  be  of  use 
if  the  plaintiff  obtains  a  decree,  then,  having  regard  to  the 
discretion  given  to  the  court  by  Ord.  XXXI.  r.  19,  we  must 
consider  whether  it  is  fair  that  the  defendant  should  be 
obliged  to  give  it  at  this  stage  of  the  proceedings,  or  whether 
to  compel  him  to  give  it  would  be  oppressive."  In  Rowcliffe 
V.  Leigh  (cited  post,  p.  27),  James,  L.  J.  at  p.  263,  said,  "  I 
think  the  19th  rule  of  Ord.  XXXI.  is  one  of  the  most  whole- 
some rules  introduced  by  the  Jud.  Acts  into  practice,  namely, 
that  no  discovery  is  to  be  taken  from  a  defendant  unless  it  is 
really  relevant  to  the  issue  first  to  be  tried."  See  also  the 
judgments  in  Whyte  v.  Alirens,  cited  po&t,  p.  36. 

This  rule  (20)  has  been  applied  to  discovery  by  way  of 
answers  to  interrogatories:  see  Parker  v.  Wells,  cited  post 
and  ante :  Wood  v.  Anglo-Italian  Bank,  34  L.  T.  255 : 
and  also  to  discovery  by  way  of  production  of  documents : 
see  Verminck  v.  Edtvards,  cited  post :  Eoweliffe  v.  Leigh,  cited 
post :  and  there  is  no  doubt  that  it  may  also  be  applied 
to  prevent  an  affidavit  of  documents  being  made  which 
would  be  useless :  see  Dickson  v.  Harrison,  47  L.  J.  Ch. 
p.  688;  or  for  the  purpose  of  limiting  it  to  documents 
required  for  the  determiaation  of  the  immediate  issue  and 
see  now  rule  12,  referred  to  ante :  and  see  also  Whyte  v. 
Ahrens,  post,  p.  37. 

But  where  two  alternative  issues  would  in  the  usual  course 
come  on  to  be  tried  together,  no  order  for  the  preliminary 
trial  of  one  of  them  (an  issue  of  law,  the  construction  of  a 
lease)  having  been  obtained,  the  Court  of  Appeal  refused  to 
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postpone  leave  for  tlie  plaintifE  to  interrogate  until  this  issue 
should  be  decided :  Hounston  v.  Sligo,  W.  N.  84,  p.  51, 
reversing  Pearson,  J.  on  another  ground,  p.  29. 

In  FarUr  v.  WelU,  18  Ch.  D.  477  (and'see  ante),  the  plaintifE  alleged  that 
a  sum  of  money  had  been  deposited  with  the  defendant  upon  trust  to  pay 
the  interest  to  certain  persons  for  their  lives  and  then  upon  trust  for  the 
plaintifE,  and  that  interest  had  been  paid  to  the  tenants  for  Hf e  in  pursuance 
of  such  trust.  The  defendant  denied  the  trust  but  admitted  the  deposit.  It 
was  held  that  the  defendant  must  if  the  interrogatory  had  not  been  too  wide 
have  answered  whether  any  and  what  payments  had  been  made  in  respect  of 
interest,  as  the  answer  might  help  the  plaintifE :  pp.  485,  487  :  but  that  he 
need  not  give  accounts  of  profits  alleged  to  have  been  made  by  employment 
of  the  trust  fund  in  busiaess,  for  that  an  account  of  profits  would  not  help 
the  plaintifE  to  get  a  decree,  and  that  such  admissions  as  he  might  make 
would  not  be  such  as  the  plaintifE  could  use  for  the  purpose  of  getting  an 
immediate  order  for  payment :  p.  484 — 485  (see  as  to  this,  post,  p.  29) :  that 
it  would  require  an  elaborate  examination  of  his  books  and  much  time  and 
trouble,  and  that  it  woidd  be  oppressive  to  order  it  while  the  plaintiff's  title 
was  in  dispute :  pp.  484,  486  :  and  so  per  Jessel,  M.  R.  in  Memery  v.  TFors- 
man,  post. 

In  Memery  v.  Worsman,  26  S.  J.  296,  an  action  to  set  aside  the  sale  of 
a,  business,  the  defendant  was  protected  from  answering  interrogatories 
requiring  him  to  set  out  the  profits  of  the  business  since  the  sale,  for  they 
would  not  help  the  plaintifE  in  obtaining  a  decree. 

In  Sotcclife  v.  Leigh,  6  Ch.  D.  256  (see  also  Leigh  v.  Brooks,  post,  p.  37), 
an  administration  action,  a  claim  was  brought  in  by  S.  a  horsedealer  for  the 
balance  due  to  hinx  in  respect  of  the  account  of  the  testator  with  himself 
for  charges  in  connection  with  the  purchase  and  sale  of  horses  for  the 
testator.  S.  iu  his  affidavit  of  documents  scheduled  a  great  number  of 
documents  but  claimed  to  seal  up  certain  parts  of  some  of  the  books  and  in 
particular  of  certain  "horse  books"  as  not  material  to  his  claim.  The 
executrix  took  out  a  summons  to  consider  the  sufficiency  of  the  affidavit, 
and  calling  upon  him  to  make  a  further  affidavit  stating  what  portion  of  the 
sealed-up  parts  contained  entries  relating  to  horses  sold  to  or  bought  from 
the  testator  or  to  the  prices  at  which  and  persons  to  whom  S.  had  sold  horses 
mentioned  in  his  accounts,  and  that  he  might  be  ordered  to  unseal  and  pro- 
duce such  entries.  The  executrix  contended  that  S.  had  sold  and  bought 
the  horses  for  the  testator  on  commission  as  his  agent ;  and  therefore  claimed 
to  see  the  prices;  S.  denied  the  alleged  agency  and  arrangement.  The 
Court  of  Appeal,  reversing  Hall,  V.-C.  refused  the  required  discovery 
(except  as  to  the  dates  of  the  sales)  on  the  ground  that  the  prices  actually 
given  had  no  bearing  on  the  issue,  and  that  the  probability  of  S.'s  success 
was  so  great  that  in  the  exercise  of  their  discretion  they  should  not  compel 
him  to  disclose  what  would  then  be  his  own  private  affairs  until  after  the 
issue  should  be  decided  against  him. 

In  VermincJc  v.  Edwards,  29  W.  R.  189,  where  the  issue  was  whether  the 
defendant  acted  as  agent  for  the  plaintifE  in  certain  transactions,  the  Court 
of  Appeal  refused  the  plaintiff  leave  to  inspect  books  which  the  defendants 
swore  to  contain  only  invoices  of  the  sellers  of  the  goods  in  question  to 
themselves  and  had  nothing  to  do  with  the  point  at  issue,  and  an  inspection 
of  which  might  be  injurious  to  the  defendant :  this  was  under  Ord.  XXXI. 
i.  19  (now  20). 

See  also  Wood  v.  Anglo-Italian  Bank,  34  L.  T.  255,  where  this  rule  was 
applied. 

See  on  the  other  hand  Dickson  v.  Sarrison,  cited  post,  p.  36 :  and  Whyte 
v.  Ahrens,  cited  post,  p.  36,  as  to  discovery  of  documents  where  a  plea  of 
settled  accounts  is  set  up. 
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Althougli  under  the  present  procedure  the  rule  of  a  full 
answer  which  obtained  in  chancery  has  no  place  it  is  im- 
portant to  note  that  this  rule  was  not  founded  solely  on 
technicalities  of  practice. 

There  were  three  reasons  of  substance  why  a  full  discovery 
should  be  given  at  once :  (1)  that  if  it  were  postponed  until 
a  later  stage  the  plaintiil  might  run  the  risk  of  losing  it 
altogether  by  the  defendant's  death  :  Elmer  v.  Creasy,  L.  E. 
9  Oh.  p.  72  :  Wigr.  pi.  163 :  Baker  v.  MelUsh,  11  Yes.  p.  76  : 
SJiaic  V  Ching,  ibid.  306  :  Chadwick  v.  Chadioick,  22  L.  J.  Oh. 
p.  330  :  or  other  intervening  accidents  :  Elmer  v.  Greasy  :  for 
instance  documents  might  be  lost  suppressed  altered  or  de- 
stroyed: Wigr.  PI.  163:  (2)  that  (and  this  was  especially 
the  case  where  accounts  were  required)  the  plaintiff  might  be 
able  to  take  an  immediate  and  final  decree  for  what  on  the 
defendant's  statement  might  appear  to  be  due  from  him  and 
so  avoid  the  expense  of  an  account  in  chambers :  see  Elmer 
V.  Creasy,  L.  E.  9  Ch.  p.  72  (discovery  of  the  details  of 
an  account  but  not  necessarily  with  the  same  fullness  as 
after  decree  so  as  to  be  oppressive,  see  post,  p.  125)  :  Great 
Luxembourg  Railway  Co.  v.  Magnay,  23  Beav.  p.  652  :  Clegg 
V.  Edmondson,  22  Beav.  p.  141 :  Bixmi  v.  Eraser,  L.  E.  2  Eq. 
497  (suit  for  specific  performance  against  a  vendor — account  of 
rents  and  profits  as  being  a  small  matter  and  not  involving 
time  or  trouble) :  Roioe  v.  Teed,  15  Yes.  p.  378 :  Robson  v.  Flight, 

33  Beav.  268  (suit  to  set  aside  lease  against  the  assignee 

account  of  rents  and  profits)  :  Wigr.  PI.  155,  159  :  (3)  that 
the  plaintiff  might  see  at  once  whether  it  was  worth  his  while 
to  go  on  with  the  action  :  Wigr.  PI.  163  :  Robson  v.  Flight  : 
Clegg  v.  Edmondson  :  as  for  instance  where  a  claim  was 
made  against  the  estate  of  a  deceased  person  in  which  case 
the  executor  (see  further,  post,  p.  29,  as  to  the  executor) 
would  be  ordered  to  give  abridged  accounts — some  sort  of 
balance  sheet :  Brooks  v.  Boucher,  31  L.  J.  Ch.  821 :  or  a 
general  account  of  his  receipts  and  payments  :  Cull  v.  Inglis 
16  W.  E.  471  (suits  to  make  estates  of  deceased  trustees 
liable  for  alleged  breaches  of  trust). 

Grounds  (2)  and  (3)  are  to  some  extent  valid  under  the 
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present  practice.  As  to  (2)  :  there  are  cases  in  which  the 
account  "would  be  complicated  and  in  which  the  plaintiff's 
title  is  denied  in  which  it  would  be  refused  :  there  are  cases 
in  which  the  plaintiff's  title  to  it  may  be  denied  as  a 
title  which  is  fairly  open  to  trial  and  which  has  to  be 
affirmed  at  the  trial  and  where  the  giving  of  the  accounts 
would  occasion  little  trouble  to  the  defendant  and  would 
be  of  immense  advantage  to  the  plaintiff  by  enabliag  him 
to  get  an  immediate  decree  or  order  at  the  trial  and  where 
the  judge  in  the  exercise  of  his  discretion  may  allow 
it :  Jessel,  M.  E,.  in  Benbow  y.  Low,  16  Ch.  D.  p.  98  (and 
Hemery  y.  Worsman,  26  S.  J.  p.  296),  referring  to  Saunders 
Y.  Jones,  7  Ch.  D.  435,  as  an  instance  in  which  it  was 
allowed :  and  see  ibid.  pp.  4-49,  453,  where  the  aggregate 
amount  of  certain  monies  on  which  a  commission  was  claimed 
(see  this  case  further  cited,  post,  p.  452)  was  ordered  to  be 
given  on  this  ground  so  as  to  save  the  necessity  of  an  expen- 
sive account  in  chambers  :  see  on  the  other  hand  Parke)'  v. 
Wells,  ante,  p.  27,  where  no  admissions  that  the  defendant 
would  be  likely  to  make  would  be  of  any  use  for  this  purpose  : 
and  Lockeft  v.  Locketi,  L.  E..  4  Ch.  p.  340,  where  an  account 
under  the  decree  could  not  have  been  avoided :  and  where 
therefore  this  ground  failed. 

As  to  (3) :  in  a  suit  for  redemption  against  prior  incum- 
brancers the  plaintiff  was  held  entitled  to  discovery  of  securities 
held  by  them  in  order  that  he  might  know  whether  it  was 
worth  his  while  to  redeem  them :  West  of  England  Bank  v. 
Nicholls,  6  Ch.  D.  p.  615, 


An  executor  was  and  still  is  under  a  special  obligation  to 
set  out  the  accounts  of  the  testator's  estate. 

Unless  he  admitted  assets  (see  post)  he  must  have  set  forth  the  accounts 
though  he  denied  the  debt  or  other  claim  or  title  of  the  plaiutifB :  Redes. 
PI.  311 :  Shaw  v.  Ghing,  11  Ves.  p.  304  :  Gethin  v.  Gale,  Ambler,  35i  :  Free- 
man V.  Fairlie,  3  Mer.  24  :  and  see  Brooks  v.  Boucher  and  Cull  y.  Inglis,  cited 
ante. 

In  Thompson  v.  Dunn,  L.  R.  S  Ch.  p.  676,  Lord  Hatherley  (and  see  the 
same  judge  to  a  similar  effect  in  Be  la  Jitie  v.  Dickinson,  3  K.  &  J.  p.  391) 
observed,  ' '  There  is  no  case  in  which  the  court  has  ever  applied  the  doctrine 
of  Adams  v.  Fisher  (see  as  to  this^osi,  p.  31)  so  as  to  allow  an  executor  by 
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answer  to  refuse  to  set  out  an  account  of  his  receipts  and  payments.  I  do 
not  mean  to  say  that  there  might  not  be  a  case  -where  the  court  would  allow 
him  to  do  so  if  the  asking  for  the  account  was  vexatious :  but  lookihg  at  the 
position  of  an  executor  the  court  has  always  thought  it  desirable  that  he 
should  by  his  answer  make  a  full  discovery  of  the  assets  so  that  the  plaintiff 
may  be  in  a  position  to  move  to  have  the  balance  brought  into  court.  The 
case  of  a  partnership  stands  on  a  different  footing ;  for  there  no  use  can  be 
made  of  an  account  before  the  hearing.  So  in  the  case  of  a  patentee's  suit 
where  the  defendant  denies  infringement  an  account  of  profits  is  of  no  use 
before  the  hearing  ....  The  court  has  often  compelled  executors  to  answer 
even  where  the  discovery  sought  was  vexatiously  minute  ....  but  still  the 
court  does  not  sanction  an  executor's  setting  out  a  list  of  assets  with  the 
minuteness  of  an  auctioneer's  catalogue;"  and  accordingly  in  this  case  (the 
plaintiff  claiming  a  lien  on  the  testator's  estate  employed  in  a  trade  to  which 
he  had  supplied  goods)  Lord  Hatherley  ordered  an  account,  not  being  able 
to  say  that  the  plaintiff  had  no  chance  of  obtaining  a  decree. 

Nor  has  the  Jud.  Act  affected  this  obligation  of  the  executor :  He  Siitcliffe, 
Alison  T.  Alison,  44  L.  T.  647,  where  a  further  reason  was  suggested  namely 
that  the  beneficiaries  might  have  the  executor's  oath  as  to  the  true  state  of 
the  accounts  and  so  discontinue  the  action  if  they  wished  it :  in  this  case  the 
executor  had  delivered  accounts  which  the  plaintiffs  alleged  to  be  incorrect : 
the  executor  admitting  their  incorrectness,  but,  alleging  that  he  had  since 
corrected  them,  was  allowed  to  answer  by  verifying  these  corrected  accounts. 

An  executor  admitting  assets  to  satisfy  a  plaintiff's  claim 
need  not  have  set  out  an  account  of  the  estate :  Agar  v.  Regent^ s 
Canal  Co.  Cooper,  p.  215 :  Pullen  v.  Smith,  5  Yes.  20 :  nor 
a  schedule  of  documents  relating  to  real  estate  on  which  the 
legacies  in  question  were  charged :  Forbes  y.  Tanner,  9  Jur. 
N.  S.  456. 

On  the  same  principle  directors  of  an  insurance  company- 
admitting  assets  for  payment  of  policies  were  protected  from 
discovery  :  Pritchard  v.  Murray,  12  Jur.  616. 

Trustees  and  executors  must  give  their  cestui  que  trusts 
full  information  as  to  the  testator's  property :  Mayor  v.  Arnott, 
2  Jur.  N.  S.  387,  where  it  was  held  insufficient  in  answer  to 
a  bill  for  administration  to  say  that  the  testator  had  by  a 
deed  of  a  certain  date  conveyed  part  of  his  property  without 
saying  to  whom  or  on  what  trusts. 


II.  As  to  the  Old  Practice  in  Chancery. 

The  subject  of  consequential  discovery  in  connection  with 
the  rule  of  a  full  answer  was  discussed  in  the  Court  of  Appeal 
in  Chancery  in  the  following  oases :  Lockett  v.  Lockett,  L.  E. 
4  Ch.  336 :  Moore  v.  Crarcu,  L.  E.  7  Ch.  94  n. :  Carver  v". 
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Pinto  Leite,  ibid. :  Elmer  v.  Creasy,  L:  R.  9  Oh.  69  :  Saiill  v. 
Broime,  ibid.  364 ;  Great  Western,  8fc.  Co.  v.  Tucker,  ibid. 
376  :  Seugh  v.  Garrett,  44  L.  J.  Ch.  305. 

In  Elmei-  v.  Creasy,  Lord  Selborne  laid  down  the  obligation  to  make  a  full 
answer,  even  where  the  discovery  sought  was  consequential  only,  as  abso- 
lute, the  only  exception  being  where  the  discovery  was  sought  vexatiously 
or  oppressively. 

In  others  of  those  oases,  it  was  laid  down  that  the  rule  of  a  full  answer 
would  be  departed  from  where  the  discovery  was  not  material  for  the  pui'pose 
of  enabling  the  plaintiff  to  establish  his  case  at  the  hearing  but  only  material 
for  the  subsequent  purposes  of  the  suit  in  case  the  plaintiff  should  succeed, 
and  might  be  used  prejudicially  to  the  defendant  if  the  plaintifiB  failed  :  James, 
L.  J.  Carver  v.  Fiiiio  Zcite,  p.  97  :  and  see  the  same  judge  in  Scugh  v. 
Garrett,  p.  307  :  where  the  discovery  would  be  burdensome  or  injurious  to 
the  defendant  to  give  and  probably  might  never  be  used  at  all :  James,  L.  J. 
in  SauH  v.  Broime,  p.  367  :  and  see  Lockett  v.  Loekett,  pp.  341 — 342,  where 
detailed  and  oppressive  accounts  were  asked  for  which  could  be  obtained  by 
inspection  (as  to  which  see  post,  p.  126). 

Although  (as  seen  ante,  p.  18)  the  court  did  not  when  discovery  was  a 
matter  of  indofierenoe  to  the  defendant  weigh  in  golden  scales  the  question 
of  materiality  or  immateriality,  yet  where  the  discovery  might  be  used  pre- 
judicially to  the  defendant  the  coiu-t  would  consider  whether  it  was  material 
for  the  purpose  of  enabling  the  plaintiff  to  establish  his  case  at  the  hearing 
or  material  only  for  the  subsequent  purposes  of  the  suit  in  case  the  plaiatifi 
should  succeed :  see  James,  L.  J.  Carver  v.  Finto  Leite,  p.  97  :  Lord  Hatherley 
in  Moore  v.  Craven,  ibid. 

Although  theoretically  the  right  to  production  rested  on 
the  same  footiag  as  the  right  to  a  fuU  answer :  see  "Wigr. 
PL  285,  and  post,  p.  151  :  infpractice  the  courts  exercised  a 
wider  discretion  (hut  see  Eomilly,  M.  E.  in  Swinborne  v. 
Nelson,  16  Beav.  pp.  425—426)  in  withholding  an  order  for 
production  of  documents  which  were  only  consequentially 
relevant,  than  in  the  case  of  answers  to  interrogatories  :  see 
Wickens,  V.  C,  lq  Carver  v.  Pinto  Leite,  L.  E.  7  Ch.  p.  92  : 
Lord  Hatherley,  in  Mansell  v.  Feeney,  2  J.  &  H.  p.  323  : 
Lancaster  v.  Ecors,  1  Ph.  pp.  353 — 354. 

Wiere  the  plaintiff's  interest  and  title  were  denied  not  all  the  documents 
but  only  those  necessary  or  material  to  the  question  to  be  decided  at  the 
hearing  ought  to  be  produced:  Turney  v.  Sayley,Vl  W.  K.  633  :_  10  L.  T. 
lis-  33  L  J  Ch  499,  citedjoosi,  p.  189:  and  see  Lord  Hatherley  m  i!fa«se« 
v  Feeney,  2  j.  &  H.  pp.  316-317,  323,  cited  post,  p.  188:  and  generaUy 
post.  Chap.  V.  Section  8  (c).  (p.  186).  „  ,^    .  n    ,;oc      i.         ^.x.    a 

The  pnncipal  case  was  Adams  v.  Fisher,  3  M.  &  C.  526,  where,  the  de- 
fendant denying  his  employment  by  and  Hability  to  account  to  the  plaintiff, 
Lord  Cottenham  refused  to  order  the  production  of  various  scheduled  docu- 
ments exclusively  relating  to  the  matters  in  respect  of  which  an  account  was 
claimed  on  the  ground  that  their  production  could  not  possibly  aid  the  asser- 
tion of  the  plaintiff's  equity  (p.  546),  and  that  it  was  only  documents  neces- 
sarv  to  make  out  his  equity  that  he  was  entitled  to  see.  This  decision  was 
however  regarded  with  considerable  mistrust  in  many  subsequent  cases  as 
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■being  a  departure  from  tlie  strict  rule  of  a  fall  answer :  see  Swinborne  v. 
Mlson,  16  Beav.  pp.  424—430  :  Zmecnter  v.  Evors,  1  Ph.  349 :  "Wigr.  PI.  153 
— 184  :  but  its  authority  was  admitted :  see  for  instance  A.  Cf.  v.  Thompson, 
8  Ha.  pp.  112—115  :  SatTis  v.  Karris,  4  Ha.  p.  184 :  Jlute  v.  Glamorganshire 
Canal  Co.,  1  Ph.  p.  685. 

Where  the  plaintiS's  title  or  case  was  not  clearly  and 
positively  denied:  Harris  y.  Harris,  4  Ha.  p.  184,  cited  post, 
p.  507  :  Edwards  v.  Jones,  cited  post,  p.  189  :  Swahey  v. 
Sutton,  cited  post,  p.  3^3  :  and  see  post,  p.  601  :  or  where  it 
did  not  clearly  appear  that  the  discovery  (and  particularly 
where  production  of  documents  was  sought)  was  clearly  im- 
material to  the  question  to  be  decided  at  the  hearing :  Harris 
T.  Harris,  p.  184 :  A.  G.  v.  Thompson,  8  Ha.  pp.  112—115, 
cited  post,  p.  509  :  Bute  v.  Glamorganshire  Canal  Co.  1  Ph. 
pp.  685 — 686,  cited  ^osif,  p.  508:  Ferrier  v.  Ativool,  cited ^os^, 
p.  507  :  Mansell  v.  Feeney,  cited  jaos^,  p.  188  :  Bannatyne  v. 
Leader,  cited  post,  p.  189  :  and  see  post,  pp.  187 — 189  :  pro- 
duction would  be  ordered. 

The  following  are  the  principal  oases  on  consequential  discovery  in  equity. 
In  all  the  eases  cited,  post,  where  discovery  of  accounts  of  or  production  of 
books  of  a  business  was  ordered  it  may  be  noted  that  the  plaintiff  was  not  an 
entire  stranger  alleging  a  partnership  denied  by  the  defendant,  but  a  person 
who  had  at  one  tinie  an  interest  in  the  business,  the  question  being  whether 
that  interest  had  terminated  or  still  existed :  see  for  instance  Clegg  v.  Udmond- 
son,  22  Beav.  p.  138. 

Jacobs  V.  Goodman,  2  Cox,  282 — accounts  of  business  refused — partner- 
ship denied :  Donegal  v.  Stewart,  3  Ves.  446  (compare  Rowcliffe  v.  Leigh, 
ante,  p.  27) — plaintiff  alleging  that  defendant  bought  pictures  for  him  on 
commission — defendant  denying  it  and  alleging  that  he  sold  them  to  plain- 
tiff— discovery  of  sums  given  by  defendant  for  the  pictures  refused :  both 
these  cases  regarded  by  Lord  Selborne  in  Elmer  v.  Creasy,  p.  71,  as  in- 
fringing on  the  rule  of  a  full  answer :  Adams  v.  Fisher,  cited  ante,  p.  31 : 
Mue  V.  Sichards,  2  Beav.  305 — suit  by  widow  of  partner  to  set  aside  an 
arrangement  respecting  the  business  after  his  death  and  for  an  account — 
production  ordered  of  the  books  of  account  of  the  business  since  the  arrano-e- 
ment,  for  she  might  be  entitled  to  an  account :  Swinborne  v.  Nelson,  16  Beav. 
416— suit  for  alleged  infringement  of  patent  and  account — defendant  deny- 
ing the  infringement  was  held  bound  to  discover  the  names  and  addresses 
of  his  customers,  the  articles  manufactured  by  him,  the  prices,  profits,  &c. 
^rule  of  full  answer — see  other  oases  of  infriagement  of  patent,  post 
Book  III.  Chap.  I.,  and  Se  la  Mue  v.  Dickinson,  there  cited;  Clegg  v.  Ed- 
mondson,  22  Beav.  125* — suit  for  accounts  of  profits  of  a  colliery  (of  which 

*  In  this  case  the  defendant  alleged  that  the  documents  would  not  assist 
the  plaintiff  as  they  related  exclusively  to  business  done  since  the  date  when 
he  (the  defendant)  asserted  that  the  partnership  terminated  and  in  which 
business  the  plaintiff  had  no  interest ;  the  allegation  therefore  was  that  they 
were  irrelevant  to  the  issue  of  partnership  or  no  partnership.  On  p  139 
Lord  Eomilly  suggests  as  a  possible  ground  for  protection,  that  they  "con- 
stituted exclusively  the  defendant's  own  evidence  :  but  this  ground  involves 
totally  different  considerations  :  see  post,  t^.  187. 
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the  lease  was  renewed)  subsequent  to  a  particular  date — defendant  alleging 
that  the  partnership  with  the  plaintiff  had  terminated  on  that  date  and  that 
he  had  no  interest  in  the  hupiness  after  that  date  was  held  bound  to  give 
accounts  and  produce  documents — rule  of  full  answer — (on  app.  3  Jur. 
N.  S.  299,  when  an  arrangement  was  come  to,  see  Elmer  v.  Creasy^  L.  K. 
9  Ch.  p.  73) :  see  a  similar  case  Ferrier  v.  Alirool,  cited  post,  p.  189 :  and 
Sail  T.  Sargreaves,  post :  De  la  Rue  v.  Dickinson,  3  K.  &  J.  388 — similar 
suit  to  Su'intorne  v.  JTelson,  ante — exceptions  ordered  to  stand  over  tiU  the 
hearing,  see  Elmer  t.  Creasy,  p.  73,  so  far  as  they  related  to  matters  not 
bearing  on  the  question  of  infringement :  Swabey  v.  Sutton,  1  H.  &  M.  614 — 
suit  by  cestui  que  trust  against  trustees  of  a  settlement  for  account  of 
moneys  received  by  them — the  defendants  not  clearly  denying  the  plaintiff's 
claim  ordered  to  set  forth  the  account:  Letts  v.  Parry,  ibid'.  517 — suit  by 
London  solicitor  against  a  country  solicitor  for  accounts  of  agency  business 
transacted  by  other  persons  in  breach  of  agreement — defendant  denying  the 
claim  not  compelled  to  give  accounts :  Reade  v.  Woodroffe,  24  Beav.  421 — 
plaintiffs  charging  that  defendants  carried  on  a  soUoitor's  business  in 
London  as  their  agents  and  seeking  an  account — discovery  of  accounts — ■ 
names  of  clients  &c.  on  the  principle  of  a,  full  answer  and  also  as  being 
material  to  prove  the  agency :  Hall  v.  Sargreares,  W.  N.  69,  p.  69 — similar 
to  Clegg  v.  Edmondson,  ante — production  of  books  of  account  ordered  as  being 
a  discovery  of  profits  made  by  use  of  plaintiff's  capital:  Great  Luxembourg 
R.  Co.  v.  Magnay,  23  Beav.  646 — suit  to  have  it  declared  that  defendant  was 
trustee  for  the  company  of  certain  shares — defendant  held  bound  to  set  out  his 
dealings  with  the  shares — full  answer  :  Elmer  v.  Creasy,  L.  E,.  9  Ch.  69 — suit 
for  redemption  and  account  with  rests  against  mortgagee  in  possession  ad- 
mitting himself  to  be  redeemable— defendant  ordered  to  give  accounts  not 
only  on  the  ground  of  his  obligation  to  give  a  full  answer  even  in  respect  of 
consequential  accounts,  but  also  on  the  ground  that  they  might  assist  the 
plaintiff  in  proving  his  title  to  take  the  account  with  rests— not  necessarily 
such  a  minute  account  as  might  have  to  be  given  after  decree :  Moore  v.  Craven, 
L.  R.  7  Ch.  94,  n. — suit  for  account  of  profits  in  respect  of  goods  alleged  to 
have  been  sold  by  defendant  as  agent  for  plaintiff— defendant  denying  the 
ao-ency  protected  from  discovering  the  names  and  addresses  of  the  purchasers 
from  him,  for  they  would  not  in  any  manner  tend  to  prove  agency :  Carver  v. 
Finto  Leite,  cited  post,  p.  553,  under  actions  for  infringement  of  patent  or 
trade-marks :  Fos  Santos  v.  Frietas,  cited  Wigr.  pi.  239— suit  by  creditor 
ao-ainst  executor  charging  that  he  had  mixed  the  testator's  money  with  his 
own  and  interroo-ating  as  to  his  balance  at  his  bank— refused  as  being  an  in- 
quisition into  his  private  affairs:  G.  TF.  C.  Co.  v.  Tucker,  L.  R.  9  Ch.  376- 
Buit  for  account,  plaintiffs  aUeging  defendant  was  liable  as  their  agent,  de- 
fendant denying  the  agency- interrogatories  as  to  cheques  and  profits— held 
that  they  need  not  be  answered  it  being  a  case  m  which  the  court  would  not 
compel  a  defendant  to  give  discovery  of  his  own  private  means  and  trans- 
actions on  the  speculation  that  the  plaintiff  might  afterwards  want  it  if  at 
the  hearino-  he  succeeded  in  the  preliminary  proposition  that  the  defendant  is 
or  was  an  agent— vexatious  and  oppressive  within  the  exception:  Heugh  v 
Garrett  44  L  J  Ch.  305— suit  for  account  by  plaintiff  against  defendant 
employed  by  him  to  sell  goods  on  commission  alleging  that  defendant  had 
BuppUed  goods  to  persons  not  in  a  certain  list  and  praying  that  he  should  not 
be  allowed  to  charge  the  plaintiff  therewith-defendant  alleged  that  he  had 
authority  to  supply  goods  to  such  persons-held  that  it  was  material  for  the 
Plaintiff  to  know  the  quantities  and  prices  of  the  goods  so  supphed,  but  a 
disooverv  of  the  names  and  addresses  of  those  persons  was  not  required  for 
determi4ig  the  question  between  them  and  it  might  be  injurious  to  the  de- 
fendant if  the  pllintiff  faUed-Hberty  to  seal  up  entries  m  ledgers  journals 
&c  of  the  names  and  addresses  but  not  of  the  quantities  and  prices :  Ordv. 
Fawcett,  19  L.  J.  Ch.  487-inspection  of  entries  in  business  books  to  show  in- 
fringement of  an  aUeged  custom  to  grind  corn  :  Saull  v.  Srowne  L.  R.  9  Ch 
364-suit  by  widow  to  establish  that  a  business  carried  on  by  the  defendants 

u. 
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belonged  to  her  husband's  estate  as  having  been  carried  on  with  the  assets  of 
a  business  which  two  of  the  defendants  had  formerly  carried  on  with  her 
husband  and  subsequently  with  herself — interrogatories  to  discover  what 
sums  the  defendants  had  drawn  out  of  the  new  business — held  that  they  must 
be  answered  for  they  were  not  vexatious  or  oppressive  and  might  be  material 
to  make  out  the  plaintiff's  case  :  Lockett  v.  Lockett^  L.  E.  4  Ch.  336 — suit  to 
set  aside  agreement  for  dissolution  of  partnership — detailed  accounts  of  part- 
nership and  of  other  monies  refused  as  being  immaterial  for  the  purpose  of 
the  suit  up  to  and  including  the  decree,  as  involving  expense  and  teouble, 
and  the  documents  containing  the  partnership  accounts  being  open  to  the 
plaintiff's  inspection  (as  to  this  see  post,  p.  126)  :  Elkin  v.  Clarke,  21  W.  E. 
447  (common  law  action) — inspection  of  documents  relevant  only  to  the 
amount  of  damages  refused  until  the  question  of  liability  was  decided : 
Shallcross  v.  Weaver,  2  H.  &  T.  231 :  inspection  of  title  deeds  ordered,  the 
question  being  whether  the  title  shown  by  them  was  a  good  or  bad  title. 

Other  cases  are  Edwards  v.  Jones,  cited  post,  p.  189:  Mansell  v.  Feeney,  cited 
post,  p.  188  :  Harris  v.  Harris,  cited  jpos<,  p.  189  :  and  see  the  cases  cited  ante, 
pp.  28,  29  :  and  the  oases  cited  in  Book  III.  Ch.  I.  on  patent  actions. 


III.  As   to   distinguishing  between  Discovery  relevant   to   the 
Determination  of  the  Issue,  and  Consequential  Discovery. 

See  as  to  distinguishing  documents  for  this  purpose,  post, 
p.  186. 

Under  the  old  chancery  practice  where  the  defendant  put 
in  a  plea  he  was  protected  from  giving  all  discovery  which 
was  not  relevant  to  the  issue  raised  by  the  plea :  Wigr.  pi. 
51 :  Eedes.  PL  231 :  Jones  v.  Davis,  16  Ves.  262.  On  the 
other  hand  the  plaintiff  was  entitled  to  discovery  (as  well  by 
way  of  answers  to  interrogatories  as  by  way  of  production  of 
documents)  of  all  matters  inconsistent  with  or  which  if  true 
would  disprove  the  plea  (and  in  the  case  of  a  negative  plea 
actually  charged  in  the  bill  as  evidence  of  the  plaintiff's  case 
in  opposition  to  the  plea  :  Sanders  v.  King:  Thring  v.  Edgar: 
Pennington  v.  Beechey :  Dan.  Ch.  Pr.  633  :  see  Wigr.  pi. 
212—216,  disapproving  the  doctrine  laid  down  by  these 
cases)  :  Sanders  v.  King,  6  Madd.  61 :  2  S.  &  S.  277 : 
Thring  v.  Edgar,  ibid.  274 :  Pennington  y.  Beechey,  ibid.  282  : 
Foley  V.  Hill,  3  M.  &  C.  475  :  Sarland  v.  Emerson,  8  Bligh, 
N.  S.  62 :  Hardman  v.  Ellames,  5  Sim.  640 :  (on  app.)  2 
M.  &  K.  732  :  Chadwick  y.  Broadivood,  3  Beav.  p.  540  :  Crow 
V.  Tyrrell,  2  Mad.  397  :  Sunt  v.  Penrice,  17  Beav.  p.  531 : 
Yming  v.    White,   ibid.    532  :    Webster  v.  Do.  1  Sm.  &  G. 
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p.  493  :  Jones  v.  Davis,  16  Ves.  262 :  Emns  v.  Harris,  2 
Y.  &  B.  361 :  of  all  such  material  facts  as  upon  the  argu- 
ment or  hearing  of  the  plea  would  be  material  for  the  pur- 
pose of  such  argument  or  hearing :  Wigr.  pi.  21 6.  It  was 
evidence  which  he  was  entitled  to  require  in  order  to  invali- 
date the  defence  made  by  the  plea :  Eedes.  PL  244, 245,  n.  : 
to  try  its  truth  and  validity :  Wigr.  pi.  17,  48—52,  59,  90, 
99,  109 ;  to  negative  the  negative  plea :  Hardman  v.  Ellames, 
2  M.  &  K.  p.  744. 

Inasmuch  however  as  under  the  chancery  practice  the 
interrogatories  must  have  been  founded  upon  allegations  in 
the  bin  {seej}ost,  p.  Ill),  and  were  in  fact  filed  before  the  plea 
was  put  in,  and,  until  the  practice  of  ordering  an  afiidavit  of 
documents  was  iatroduced  by  the  Chancery  Procedure  Act,  see 
post,  p.  155,  the  interrogatory  as  to  documents  required  the 
defendant  to  set  forth  the  documents  in  his  possession  relating 
to  the  matters  stated  in  the  bill  and  whereby  their  truth 
would  appear,  it  is  obvious  that  where  a  pure  affirmative  plea 
was  put  in,  that  is  of  something  not  anticipated  by  the  bill, 
the  plaintiff  could  get  no  discovery  at  all :  in  fact  his  case  as 
stated  in  the  bOl  was  admitted  for  the  purpose  of  the  plea : 
see  Wigr.  pi.  58,  98  :  Hare,  p.  30 :  Dan.  Ch.  Pr.  529, 
535—536  :  Clai/ion  v.  Winchekea,  3  T.  &  C.  pp.  688—689. 
Under  the  present  procedure  this  is  not  so.  If  to  such  a 
defence  the  plaintiff  replies  or  even  joins  issue  it  is  clear 
that  he  is  entitled  to  discovery  to  a  greater  or  less  extent  (the 
measure  of  the  discovery  being  regulated  according  to  the 
manner  in  which  the  plaintiff  replies,  that  is  to  say  whether  by 
a  general  joinder  of  issue  or  by  particular  counter  allegations, 
see  as  to  interrogatories,  post,  p.  464 :  as  to  production  of 
documents,  post,  p.  500)  in  order  to  disprove  it :  it  is  a  matter 
in  question  just  as  much  as  if  it  had  been  raised  by  the  state- 
ment of  claim.  His  reply  is  part  of  his  case,  and  he  has  a 
right  to  discovery  relating  to  that  case :  see  ante,  p.  12. 

The  following  notes  as  to  the  old  pleas  may  be  useful. 
See  also  post,  pp.  36,  37,  the  cases  since  the  Jud.  Act :  Whyte 
V   Ahrens  :  Dickson  v.  Harrison  :  Leigh  v.  Brooks. 

d2 
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In  a  bill  brought  to  impeach  a  decree  on  the  ground  o£  fraud  used  in  ob- 
taining it  the  plea  must  have  contained  averments  negativing  the  charges  of 
fraud  supported  by  an  answer  fuUy  denying  them :  Redes.  PI.  239^—245, 
256—257. 


A  plea  of  stated  account  was  a  good  bar  to  a  bill  for  an  account :  it  must 
show  that  the  account  was  in  writing  or  at  least  set  forth  the  balance : 
charges  of  fraud  or  error  must  have  been  denied  by  averments  in  the  plea  as 
well  as  by  answer :  Eedes.Pl.  259:  Dan.  Ch.  Pr.  575— 576:  Fhelpsy.  Sproule, 
1  M.  &K.  231. 

"Where  the  plaintiff  impeached  the  account  and  charged  that  he  had  no 
counterpart  and  required  the  defendant  to  set  it  forth  a  copy  of  the  account 
must  have  been  annexed  by  way  of  schedule  to  the  answer,  so  that  if  there 
were  any  errors  on  the  face  of  it  the  plaintiff  might  have  an  opportunity  of 
pointing  them  out:  HanJceyy.  Simpson,  3  Atk.  303  :  Kedes.  PL  159. 

A  plea  of  a  settled  account  and  release  to  a  biU  by  a  cestui  que  trust 
against  a  trustee  Tvould  not  protect  the  trustee  from  a  discovery  (inspection) 
of  vouchers  :   Clarice  v.  Ormond,  Jac.  p.  126  :  Eedes.  PI.  260. 

Where  one  partner  instituted  a  siiit  against  the  other  for  dissolution  and 
accounts  the  defendant  was  held  not  bound  to  set  out  the  items  of  a  par- 
ticular sum  mentioned  in  the  partnership  deed  and  stated  by  him  to  have 
been  treated  as  a  settled  account,  for  the  plaintiff  did  not  seek  that  it  should 
be  opened  or  the  deed  set  aside  :    Wier  v.  Tucker,  L.  B,.  14  Eq.  25. 

A  plea  of  a  release  did  not  extend  to  discovery  of  the  consideration  on 
which  it  was  made :  if  that  (or  the  release,  Broohs  v.  Sutton,  post)  was  im- 
peached the  plea  must  be  assisted  by  averments  covering  the  grounds  on 
•which  it  was  impeached:  Redes.  PL  261 — 3:  Dan.  Ch.  Pr.  578:  and  see 
Salkield  v.  Science,  2  Ves.  107:  Soche  v.  Morgell,  2  Sch.  &  Lef.  727:  Parker  v. 
Alcock,  1  T.  &  J.  432,  where  the  accounts  and  dealings  on  which  the  release 
■was  founded  were  impeached,  and  a  plea  extending  to  a  discovery  of  such 
accounts  and  dealings  was  held  bad,  and  directed  to  stand  for  an  answer  with 
liberty  to  except. 

In  every  case  the  person  who  contests  the  release  is  entitled  to  have  the 
discovery  of  the  accounts  on  which  the  release  is  based :  Romilly,  M.R.  in 
Brooks  V.  Sutton,  L.  R.  5  Eq.  p.  364,  a  bill  by  cestui  que  trust  against  trus- 
tees of  testator's  estate  to  set  aside  a  release  improperly  obtained  and  of 
which  the  recitals  were  untrue  and  for  administration.  Qu.  whether  pro- 
duction of  the  accounts  cannot  now  be  obtained :  see  ibid.  p.  363. 

In  Dickson  v.  Harrison,  47  L.  J.  Ch.  686,  HaU,  V.-C.  held  that  where 
the  defendants  set  up  settled  accounts  as  a  defence  on  trying  the  issue  of 
settled  accounts  the  plaintiffs  who  were  alleged  to  be  parties  to  them  and 
who  had  impeached  them  had  a  right  to  see  what  they  were,  and  therefore 
to  have  them  scheduled  in  the  affidavit. 

In  order  to  open  a  settled  account,  there  must  be  in  the  bill  a  distinct 
statement  of  specific  errors  in  the  account :  Farkinson  v.  Sanbury,  L.  R.  2 
H.  L.  1.     But  qu.  under  the  present  practice :  see  Whyte  v.  Ahrens,  post. 

Whytc  V.  Ahrens,  26  Ch.  D.  717,  is  the  latest  case  on  the  subject.  The 
action  was  one  for  account  against  the  defendants  in  respect  of  goods  pui- 
chased  by  the  latter  on  the  plaintiffs'  account,  and  charging  in  general  terms 
that  they  had  received  commissions  and  failed  to  account  for  them  :  the 
defendants  pleaded  a  settled  account  and  traversed  the  allegations  of  fraud  : 
Bacon,  V.  C.  made  the  common  order  on  the  defendants  for  an  affidavit  of 
documents  :  the  C.  A.  affirmed  it.  Fry,  L.  J.  diss.  The  judgments  of  Cotton 
and  Fry,  LL. J.  were  so  far  as  material  as  follows.  Cotton,  L.  J.  :  "The 
defendants  say  that  before  the  production  of  all  their  books  is  made,  it  ought 
to  be  decided  whether  or  no  there  is  a  fettled  account  between  the  parties. 
It  was  conceded  that  according  to  the  old  practice  in  chancery  upon  this 
claim,  which  does  not  contain  such  specific  charges  of  fraud  as  would  enable 
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the  defendants  to  be  ready  at  the  hearing  to  meet  them,  production  would 
have  been  ordered  of  the  books  material  to  the  question  whether  there  had 
been  such  fraud  as  would  prevent  the  plea  of  settled  account. 

But  reliance  is  placed  on  two  orders,  the  first  being  Ord.  XXXI.  r.  20  (see 
ante,  p.  24).  It  is  said  that  alters  the  case,  and  this  motion  ought  to  stand 
over  tiU  the  question  of  settled  account  is  determined.  In  my  opinion  this 
rule  20  does  not  do  more  than  give  the  judge  a  discretion  as  regards  such 
matters.  In  some  oases  it  may  be  perfectly  right  that  when  there  is  a  plea 
which  would  prevent  the  necessity  of  the  discovery,  which  would  be  a  bar  to 
the  right  of  the  discovery,  that  should  be  settled  first.  But  if  that  is  so,  it  ought 
not  in  the  present  ease  to  prevent  the  court  from  granting  the  production  of 
these  documents.  The  production  is  most  essential  for  enabling  the  plaintiffs 
to  determine,  whether  that  plea  is  true  or  false.  That  being  so,  if  there  is 
here  a  discretion  given  to  the  court  larger  than  it  had  in  former  days,  this  is 
not  a  case  in  my  opinion  in  which  that  discretion  should  be  exercised  by 
refusing  at  this  stage  of  the  case  that  production  which  according  to  the  old 

practice  would  have  been  made Then  Ord.  XIX.  r.  6  is  relied  on 

which  says  that  a  party  must  state  in  his  pleadings,  if  he  rehes  on  fraud,  the 
particulars  of  that  fraud.  Here  there  has  been  an  application  for  particulars, 
and  that  application  has  been  ordered  to  stand  over  till  the  production  of 
those  books.  Taking  the  two  together,  I  thiak  that  is  right.  The  production 
of  the  books  will  enable  the  plaintiffs  to  define  and  state  what  it  is  they 
require  the  defendants  to  meet  at  the  hearing,  in  order  to  enable  the  de- 
fendants to  meet  it  (but  see  post,  pp.  99,  160).  But  as  according  to  the  old 
practice  in  this  state  of  the  pleadings  an  order  would  have  been  made  for  the 
prjduction  of  documents  material  to  the  question  to  be  tried  at  the  hearing, 
though  at  present,  from  ignorance  of  what  has  taken  place,  the  plaintiffs  are 
not  able  to  particularize  them,  so  here  the  judge  was  right  in  saying  that  he 
would  make  an  order  for  the  production  of  the  documents  and  in  not  con- 
fining or  restricting  it  to  those  documents  protection  as  to  which  would  in 
no  way  be  gained  3  the  plea  were  established."  Fry,  L.  J.  :  "I  think  the 
order  of  the  V.  C.  was  wrong.  The  general  scope  of  the  rules  and  the  deci- 
sions which  has  been  referred  to  show  that  the  intention  is  that  discovery,  in 
the  first  place,  should  be  given  only  with  regard  to  the  matters  which  first 
require  to  be  tried,  and  that,  therefore,  discovery  in  the  first  instance  should 
be  confined  to  the  matters  which  are  particularly  alleged  in  the  statement  of 
claim.  If  the  trial  of  the  action  results  in  a  judgment,  the  ancillary  dis- 
covery should  be  had  to  assist  that  judgment  (see  ante,  p.  21).  The  plaintiffs 
do  not  condescend  to  give  any  particulars  with  regard  to  the  fraud.  .  . 
Such  a  mode  of  statement  is  not  adequate  for  the  hearing  of  the  cause  (see 
ante,  p.  14).  It  is  not  adequate  for  the  purpose  of  opening  a  settled  account. 
I  come  to  that  conclusion  for  two  reasons.  In  the  first  place,  I  think  the  old 
rule  of  pleading  with  regard  to  opening  a  settled  account  is  well  stated  in  the 
head  note  to  Parkinson  v.  Hanbary :  '  Where  a  plaintiff  seeks  to  open  a 
settled  account  there  must  be  in  the  bill  a  distinct  statement  of  specific 
errors  in  the  account. '  I  think  Ord.  XIX.  r.  6,  which  prevails  now  has  the 
same  result  in  this  case.  It  appears  to  me,  in  the  present  case,  the  rule 
would  require  a  statement  in  the  pleadings  of  a  particular  error  or  errors,  or 
fraud  or  frauds  or  suppression  of  moneys  received  :  in  fact  a  distinct  allega- 
tion of  the  specific  error.  Therefore  I  think  the  pleadings  are  not  adequate 
for  the  trial  of  the  particular  issue.  I  think  they  ought  to  be  made  adequate 
before  the  reUef  by  way  of  discovery  is  given,  and  that  the  relief  should  be 
confined  to  the  particular  matters  put  in  issue."  (See  ante,  pp.  13 — 14,  24, 
post,  pp.  98,  99,  161). 

See  also  Zeigh  v.  Brooks,  W.  N.  77,  p.  24,  an  action  by  an  executrix  to 
reopen  an  account  for  pictures  bought  by  the  testator  from  the  defendant, 
where  the  defendant  pleading  a  settled  account  was  held  bound  to  set  forth 
in  answer  to  interrogatories  the  names  of  the  artists  by  whom  he  had  repre- 
sented the  pictures  to  have  been  painted,  the  persons  from  whom  he  had 
bought  them  and  other  details  of  the  same  kind,  for  a  case  of  fraud  was 
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raised  which  struck  at  the  root  of  the  -whole  transaction :  see  Sowclife  v. 
Leigh,  ante,  p.  27,  where  the  same  dispute  was  tried  in  another  form. 


Statute  of  frauds — equitable  facts  to  take  the  ease  out  of  the  statute  must 
have  been  denied  by  plea  and  answer:  Eedes.  PL  265—269  ;  Dan.  Ch.  Pr. 
666 — 567  :  Beames  on  Pleas,  172 :  Denys  v.  Zococh,  3  M.  &  C.  205  :  Dearman 
V.  Wyche,  9  Sim.  570  :  and  see  SMnner  v.  McDouall,  2  I).  G-.  &  Sm.  265. 
Qu.  as  to  discovery  of  a  parol  agreement  or  declaration  of  trust :  see  Eedes. 
PI.  265 — 269  :  see  post,  p.  335,  as  to  discovery  of  a  parol  trust  under  a  -wiU.. 


The  statutes  of  limitations  could  be  pleaded  to  bills  for  relief,  and  ulti- 
mately (see  post,  p.  616)  to  bills  for  discovery:  Smith  ^r.  Fox,  6  Ha.  386: 
MacQregor  v.  S.  I.  Co.  ;  Dan.  Ch.  Pr.  532  :  but  all  matters  charged,  as  a 
promise  or  payment  of  interest  or  fraud  (including  the  possession  of  docu- 
ments, Farhinson  v.  Chambers,  1  E.  &  J.  72)  to  take  the  case  out  of  the 
statutes  must  have  been  denied  by  answer :  Eedes.  PI.  271  :  Dan.  Ch.  Pr. 
565—566  :  Bayley  v.  Adams,  6  Ves.  586,  p.  598  :  Foley  v.  Sill,  3  M.  &  C. 
476  :  James  v.  Sadgrove,  1  S.  &  S.  p.  6  :  Fennington  v.  Beechey,  2  S.  &  S.  282 : 
Cork  V.  Wileoclc,  5  Mad.  328  :  Biekell  v.  Gough,  3  Atk.  558 :  Karris  v.  Sarris, 
3  Ha.  p.  453  :  MaeGregor  v.  F.  I.  C.  2  Sim.  p.  456.  Formerly  it  seems  that 
the  plea  was  not  a  bar  to  discovery  when  the  debt  became  due,  for  if  that 
had  been  set  forth  it  might  appear  that  the  right  of  action  had  accrued 
within  the  time :  BielcellY.  Gough,  3  Atk.  558  :  2  Sch.  &  Lef .  p.  635  :  but  later 
decisions  were  the  other  way:  Sutton  v.  Searboro',  9  Ves.  71:  Baillie  v. 
Sibbald,  15  Ves.  685  :  and  see  Eedes.  PI.  269.  The  justice  of  these  later 
decisions  is  questioned  in  Eedes.  PI.  270.  An  issue  being  whether  the  right 
or  remedy  was  or  was  not  barred,  the  plaintiflE  should  on  principle  be  entitled 
to  all  discovery  whether  by  way  of  production  of  documents  (see  for  instance 
Parkinson  v.  Chambers),  or  by  forcing  the  defendant  to  answer  on  oath  to  the 
truth  of  his  averment,  or  of  subordinate  circumstances,  in  order  to  show  that 
it  was  not  barred. 


As  to  the  plea  of  purchase  for  valuable  consideration  without  notice,  see 
post,  Book  II.  Chap.  IV.  section  1. 
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CHAPTER  III. 

PERSONS    FROM   WHOM    AND    IN    FAVOUR   OF    WHOM    DISCOVERY 
CAN  BE  ENFORCED. 

See  as  to  causes  or  matters  other  than  actions,  «os^,  Book  III 
Chap.  V. 

Discovery  whether  by  way  of  interrogatories  or  of  dis- 
covery and  production  of  documents  can  only  (except  in  the 
cases  considered  in  Section  III.  post)  he  had  from  a  party  to 
an  action  :  see  Laidon  v.  Elwes,  post,  p.  63  :  Ingram  v.  Little, 
post,  p.  65  :  *  and  see  2}0st,  Sections  II.  and  III.  as  to  who 
are  parties  for  the  purpose  of  seeking  or  giviag  discovery. 
I.  The  rule  that  no  person  without  an  interest  can  be 

made  a  party  for  the  purpose  of  discovery. 
n.  "Wtether  discovery  may  be  had  from  a  party  who  is  not 
an  opposite  party — whether  the  discovery  which  may 
be  had  from  a  party  is  limited  to  that  which  is  rele- 
vant to  the  matters  in  question  between  the  applicant 
and  the  party  or  whether  it  extends  to  discovery 
relevant  to  matters  in  question  between  the  applicant 
and  another  party  to  the  action. 
III.  Who  are  parties  to  the  action — the  extent  to  which 
and  the  means  by  which  discovery  may  be  had  from 
the  next  friend  of  a  lunatic,  person  of  unsound  mind 
not  so  found,  infant,  married  woman :  the  guardian 
ad  litem  of  a  limatic,  person  of  unsound  mind  not  so 


*  By  Ord.  XXXVII.  r.  7,  any  witness  or  person  may  be  ordered  to  bo 
examined  on  oath  and  to  produce  documents  whether  a  party  to  the  action 
or  not.  In  a  recent  case,  Central  News  t.  Eastern  Tehgraph  Co.  50  L.  T.  235, 
it  was  said  that  the  power  given  by  this  section  was  extremely  inquisitorial 
and  would  be  exercised  with  great  caution :  that  it  would  require  a  strong 
case  to  induce  the  court  to  exercise  such  a  power  over  perfect  strangers. 
Similar  (but  not  so  extensive,  see  ibid.  p.  236)  powers  were  conferred  on  the 
common  law  judges  by  section  5  of  1  Will.  IV.  cap.  22,  and  sections  46  and 
47  of  the  C.  L.  P.  Act,  1854.  See  as  an  instance  where  these  latter  sectipna 
were  made  use  of  Moline  v.  Tasmcmian  B,  Co.  cited  jposi,  p.  75. 
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found,  infant :  the  committee  of  a  lunatic  :  a  married 
woman :  a  relator  and  tlie  Attorney  General  or  the 
Crown — foreign  sovereigns  :  a  corporate  or  other 
body :  sheriffs  :  miscellaneous. 


I.   The  Rule  that  no  Person  mthout  an  Interest  can  be  made 
a  Party  for  the  purpose  of  Discovery. 

(A)   The  B'uk.—(B)   The  Exceptions. 

(A)   The  Rule. 
(a)   Generally. 

From  the  earliest  times  it  has  been  a  general  rule  (subject 
to  exceptions,  see  post,  p.  48)  that  no  person  without  an 
interest  could  be  made  a  defendant  to  a  bill  for  the  purpose 
of  discovery.  Such  a  person  was  a  mere  witness  and  must  be 
called  as  a  witness  if  his  evidence  was  desired.  By  "  interest " 
(see  post,  p.  42,  as  to  a  particular  kind  of  interest)  in  a  suit 
for  relief  (see  note  *  as  to  a  biU  for  discovery)  was  meant  such 

*  In  regard  to  a  bill  for  discovery  (see  generally  as  to  bills  for  discovery 
post,  Book  III.  Chapter  X.)  the  rule  was  that  it  could  not  be  maintained 
against  a  person  not  a  jjarty  to  the  record  in  the  action  in  aid  of  which  the 
discovery  was  sought  however  much  he  might  be  interested  in  the  success  of 
the  action :  Fenton  v.  Hughes,  7  Ves.  287 :  Irving  v.  Thompson,  9  Sim.  17 : 
QueeH  of  Portugal  v.  Olyn,  7  01.  &  F.  466,  reversing  Glyn  v.  Soares,  1  T.  &  C. 
644  :  Kerr  v.  Sew,  5  M.  c&  C.  154  :  9  L.  J.  Ch.  148  :  Sendrie  v.  Thompson, 
Ir.  Ch.  E.  278 :  Manchester  Fire  Insurance  Co.  v.  Wykes,  23  W.  E.  884  :  33 
L.  T.  142  :  even  though  he  were  named  on  the  record  if  he  were  not  named 
as  party,  as  in  the  case  of  the  assured  in  an  action  on  a  policy  :  Kerr  v.  Sew, 
5  M.  &  C.  p.  164. 

But  though  a  person  without  an  interest  could  not  be  made  a  party  to  a 
suit  for  relief  for  the  purpose,  (see  ante,  p.  20,  and  post,  p.  46),  a  bill  of 
discovery  might  be  iiled  against  a  person  in  order  to  discover  the  names  of 
other  persons  for  the  purpose  of  bringing  an  action  against  them  under  some 
circumstances  though  it  was  not  alleged  that  it  was  intended  to  make  this 
person  a  defendant  to  the  action :  see  Orr  v.  Diaper,  4  Ch.  D.  92,  action  by 
manufacturers  against  shippers  of  similar  goods  with  counterfeit  tickets  to 
discover  the  names  and  addresses  of  the  consignors,  and  the  amounts  dates 
and  other  particulars  of  the  shipments  in  aid  of  -contemplated  proceedings, 
Hall,  V.-C.  overruling  the  demurrer,  considering  them  not  mere  witnesses 
and  referring  to  the  judgment  of  Wickens,  V.-C.  in  Dixon  v.  Fnock  (see  as 
to  this  post,  p.  330) :  Heathcote  v.  Fleet,  2  Vem.  441,  biU  to  discover  owner 
of  wharf  and  Kghterman  in  order  to  bring  an  action  for  damages  to  goods 
by  upsetting  :  Morse  r.  Buckworth,  ibid,  bill  to  discover  part  owners  of  ship 
for  the  purpose  of  an  action  in  respect  of  goods  burnt  on  board :  see  also 
Jones  V.  Maimd,  post,  p.  45  :  and  Stnnden  v.  SuIIocJc,  ante,  p.  19  :  and  see 
further,  post,  p.  614. 
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an  interest  as  that  a  decree  could  be  made  against  him  or  as 
that  he  might  be  affected  by  the  decree :  Eedes.  PL  160, 188 : 
Dan.  Ch.  Pr.  143,  257  :  Steward  v.  E.  I.  Cs.  2  Vein.  380  : 
Wi/ch  V.  Meal,  3  P.  W.  310 :  I^ewman  v.  God/re?/,  2  B.  C.  0. 
332  :  Cookson  v.  Ellison,  ibid.  252  :  Weymouth  t.  Boyer,  1  Ves. 
jun.  416  :  Cartwright  v.  Sateley,  ibid.  292  :  Fentoii  t.  Hughes, 
7  Ves.  p.  290  :  Mayor  of  London  v.  Zery,  8  Ves.  pp.  403,  405  : 
Le  Texier  \.  Anspach,  15  Ves.  p.  164 :    TT/iif worth  v.  Davis, 

1  V.  &  B.  p.  550 :  Sow  v.  Best,  5  Madd.  19  :  Kerr  v.  Bete, 
6  M.  &  C.  154 :  Irving  v.  Thompson,  9  Sim.  17 :  Queen  of 
Portugal  v.  Glyn,  7  CI.  &  F.  466 :  Manchester,  8fc.  Co.  v. 
Wyhes,  23  W.  E.  p.  885.  Persons  standing  in  a  situation 
in  "which  aU  the  court  can  demand  is  their  testimony  in  the 
cause  between  plaintiff  and  defendant  are  not  to  be  made 
parties,  a  irule  admitting  exceptions :  Dummer  v.  Corp.  Chel- 
tenham, 14  Ves.  p.  252  (but  see  post,  p.  49,  as  to  this 
passage). 

One  reason  was  said  to  be  that  his  answer  could  not  be 
read  against  the  other  defendants,  or  any  other  person :  Eedes. 
PL  188:  Whiticorth  v.  Davis,  pp.  550—551.  But  it  is  a 
legitimate  office  of  discovery  to  obtain  information  which 
may  lead  to  the  obtaining  of  evidence :  see  post,  p.  112.  A 
sounder  reason  would  seem  to  be  that  suggested  by  Lord 
Eldon  in  Fenton  v.  Hughes,  p.  289,  namely,  that  you  have  no 
right  to  put  on  the  record  a  person  against  whom  you  seek 
no  relief  merely  in  order  to  deal  more  effectually  with 
another  person  :  and  see  Heatley  v.  Newton,  post,  p.  47. 

In  Plummer  v.  May,  1  Ves.  426,  Lord  Hardwicke  thus  puts  it:— Tho 
principle  is  right  that  you  cannot  make  one  a  defendant  to  a  bill  -who  is 
merely  a  witness  in  order  to  have  a  discovery  of  what  he  can  say  to  the 
matter,  though  he  is  properly  examinable  as  a  witness,  which  would  he  very 
mischievous  and  give  an  opportunity  to  collect  evidence  anyway  to  contra- 
dict and  encounter  it.  But  as  against  a  party  interested  the  party  is  entitled 
to  have  a  discovery  from  him  if  he  is  charged  to  be  concerned  in  the  fraud 
in  obtaining  it,  and  it  is  not  his  being  made  witness  that  will  prevent  the 
discovery.  Lord  Eldon  in  Fenion  v.  Bughes,  p.  291  (and  so  Lord  Cottenham 
in  Kerr  v.  Bew,  p.  163),  regards  Plummer  v.  May  as  being  a  bill  for  rehef 
to  set  aside  a  will  for  fraud,  to  which  one  of  the  subscribing  witnesses 
was  made  a  defendant  upon  a  charge  of  such  species  of  interest  as  that 
there  might  be  a  decree  for  an  account  against  him  :  and  see  Kiny  v.  Martin, 

2  Ves.  jun.  p.  643  :  and  Eedes.  H.  235. 
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And  so  under  the  present  practice.  A  mere  vritness  cannot 
he  made  a  party  to  an  action  however  essential  the  discovery 
which  he  could  give  might  be  to  the  plaintiff :  Jessel,  M.  E. 
in  Berri/  v.  Keen,  26  S.  J.  312  :  and  see  Seatley  v.  Newton, 
post,  p.  47 :  Burstall  v.  Betjfm,  post,  p.  56 :  and  Symonds  v. 
City  Batik,  79  L.  T.  p.  175. 

Berry  v.  Keen  was  an  action  to  recover  land  :  tlie  defendants  having  said 
that  the  legal  estate  was  vested  in  mortgagees  from  a  testator,  and  being 
asked  for  their  names,  said  that  they  did  not  know,  but  their  solicitors  did 
(see  as  to  this  point  in  connection  with  information  of  agents  post,  p.  140), 
having  acted  for  the  testator  on  the  mortgage  :  the  court  refused  an  appli- 
cation  by  the  plaintiffs  to  add  the  solicitors  as  parties  in  order  to  get  the 
names  of  the  mortgagees  to  make  them  defendants  (see  as  to  discovery  of 
this  nature  ante,  p.  19,  and  post,  p.  45),  distinguishing  Banner  v.  Jackson 
(discussed  post,  p.  427)  on  the  ground  that  there  the  solioitor  had  possession 
of  the  documeute,  which  the  plaintiff  claimed  to  be  delivered  up  by  way  of 
relief  (see  post,  p.  44),  and  had  made  himself  an  active  party  in  the  Uti- 
gatiou. 

In  Symonds  v.  City  Banle,  the  defendants  having  been  adjudicated  bank- 
rupts after  defence,  Kay,  J.  refused  to  allow  the  trustee  to  be  added  as  a 
defendant  merely  for  the  purpose  of  getting  access  to  the  bankrupt's  books 
in  his  possession:  Day  v.  Drake  and  Fenton  v.  MuffJies,  post,  p.  43,  were 
relied  on  by  the  plaintiff. 

It  was  no  reason  for  making  him  a  party  for  discovery 
merely  that  production  of  documents  by  way  of  discovery 
was  more  effectual  than  a  subp.  due.  tec.  :  Fenton  v.  Sughes, 
7  Yes.  p.  291 :  Eerr  v.  Hew,  5  M.  &  0.  p.  165  :  or  that  in  a 
case  where  it  would  be  of  material  importance  inspection  of 
goods  or  other  articles  could  be  obtained :  Fenton  v.  Hughes. 


(b)  As  to  what  is  Interest. 

It  has  been  seen,  ante,  p.  40,  that  by  interest  was  meant 
such  an  interest  as  that  a  decree  could  be  made  against  him 
or  as  that  he  might  be  affected  by  the  decree. 

A  case  has  been  put  of  a  person  not  having  such  an  in- 
terest but  having  an  interest  in  the  question  hostUe  to  the  ap- 
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plicant,  and  -withholding  evidence  on  account  of  such  interest. 
In  a  case  of  that  kind  it  has  been  suggested  that  such  a 
person  might  be  made  a  party  for  the  purpose  of  compelling 
such  evidence,  not  however  by  way  of  discovery  :  see  Fenton 
V.  Hughes,  7  Ves.  pp.  289—290  :  and  Hare,  pp.  75—76  :  but 
by  way  of  relief.  In  Fenton  v.  Hughes,  p.  291,  Lord  Eldon 
says :  "  I  will  not  say,  as  it  is  not  necessary  to  determine, 
whether  a  biU  for  relief  might  not  be  filed  against  a  person 
on  the  ground  that  the  examination  at  law  must  of  necessity 
be  defective  for  bringing  forward  aE  that  conscience  requires, 
and  that  what  is  withheld  is  withheld  by  a  person  having  an 
interest  in  the  question."  See  also  Le  Texier  v.  Anspach,  15 
Ves.  pp.  1G4,  166  (fmiher  discussed  post,  p.  51),  where 
Lord  Eldon  allowed  the  demurrer  of  a  married  woman  made 
a  party  to  a  suit  for  relief  against  her  husband  for  discovery 
and  production  of  vouchers,  but  refused  to  say  what  would 
have  been  the  effect  if  the  bill  had  prayed  delivery  of  the 
vouchers  as  relief  against  her:  (but  as  to  delivery  up  of 
documents  by  way  of  relief  see  post,  pp.  44,  196).  The 
interest  of  the  landlord  in  disputes  between  his  tenant  and 
third  persons  has  been  suggested  to  be  such  a  hostile  interest : 
it  seems  at  least  to  have  been  on  grounds  of  this  kind  that 
Day  V.  Brake,  post,  was  decided :  see  Hare,  pp.  75,  78 :  but 
see  Tooth  v.  Canterbury,  post. 

In  Bay  v.  Drake,  3  Sim.  64,  a  rector  made  the  Duke  of  Norfolk,  as  owner, 
a  co-defendant  to  a  suit  for  tithes  against  the  occupiers,  praying  that  his 
right  to  the  tithes  might  be  established  and  that  the  Duke  might  be  ordered 
to  pay  the  costs.  In  support  he  charged  that  the  defendants  were  acting  in 
concert  to  resist  the  plaintiff's  demands,  and  that  certain  documents  had 
been  delivered  to  the  Duke  in  order  to  prevent  the  plaintiff  from  compelliug 
a  discovery  of  them  for  the  purpose  of  his  claim.  A  demurrer  by  the  Duke 
having  been  overruled  (pp.  69 — 72)  on  the  ground  that  the  charge  of  keeping 
back  the  documents  must  be  answered,  a  demurrer  and  answer  were  put  in, 
denying  the  charge  of  the  documents  having  been  delivered  to  him  but  not 
answering  the  charge  of  possession  of  documents,  and  on  this  ground  alone 
(p.  83)  Alexander,  0.  B.  held  that  the  demurrer  must  be  overruled. 

A  wider  groxind  was  also  taken,  pp.  82—83,  (referring  pp.  67,  68—69,  to 
Mitchellr.  Rabbett,  a  bill  for  tithes  against  the  tenants  and  a  separate  bill  for 
discovery  against  the  owner),  namely  that  though  in  a  mere  possessory  suit 
for  tithes  which  this  was,  for  no  decree  could  be  made  in  this  suit  establishing 
the  general  right  to  the  tithes  pp.  77 — 78,  it  was  not  necessary  to  make  the 
owner  a  party,  yet  if  the  plaintijBE  chose  to  do  so  the  owner  could  not  object 
and  must  give  all  necessary  discovery,  otherwise  the  plaintiff  would  be  dis- 
appointed of  that  discovery  to  which  he  would  be  entitled  p.  77,  but  it  would 
be  at  the  plaintifi's  hazard  as  to  costs  p.  82. 
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.  In  another  case  Tooth  v.  Canteriurij,  3  Sim.  49,  -where  the  lessees  of  tithes 
from  the  rectors  the  Dean  and  Chapter  of  Canterbury  had  brought  a  bill  for 
tithe  of  hops  against  the  occupiers  and  against  the  vicar  as  claiming  that 
tithe,  the  occupiers  filed  a  cross  bill  against  the  dean  and  chapter  and  their 
lessees  for  discovery  and  production  of  documents  which  would  show  that 
the  dean  and  chapter  were  not  entitled  to  the  tithe  of  hops.  The  demurrer 
of  the  dean  and  chapter  was  allowed  by  Shadwell,  V.-C,  on  the  ground  that 
they  had  no  interest  in  the  suit  which  was  a  mere  possessory  one,  no  decla- 
ration of  right  being  sought,  in  spite  of  the  argument  that  there  would  be 
great  difEculty  in  getting  production  from  them  by  subp.  due.  tec. 

On  p.  63  the  Vice-Chancellor  points  out  the  extreme  inconvenience  and 
mischief  that  would  arise  if  merely  because  a  tenant  in  fee  makes  a  lease  he 
is  whenever  a  dispute  arises  between  his  lessees  and  others  to  be  compelled 
to  produce  his  title  deeds  not  at  the  request  of  his  lessees  but  at  the  request 
of  other  persons,  not  for  the  purpose  of  supporting  his  title  but  for  the  pur- 
pose of  destroying  it,  and  that  the  case  before  him  was  a  case  of  that  kind 
and  not  like  any  one  of  those  excepted  cases  (see  post,  p.  48)  alluded  to  by 
Lord  Eldou  in  Fenton  v.  Hughes. 

This  cross  bUl  was  it  is  to  be  observed  a  bill  for  discovery  not  for  relief. 

Generally  -whenever  a  person  wrongfully  witkliolds  the 
production  or  delivery  of  documents  he  may  be  made  a  party 
and  relief  prayed  against  him  on  this  ground :  see  further, 
post,  p.  196.  An  attorney  or  other  agent  though  he  need 
not  be  made  a  party  in  respect  of  the  possession  of  the  docu- 
ments of  his  client  or  priacipal,  for  his  possession  is  the  pos- 
session of  the  client  or  principal  (see  post,  p.  194),  yet  when 
he  wrongfully  keeps  them  in  his  possession  and  refuses  to 
produce  them  or  deliver  them  up,  he  can  properly  be  made  a 
party  and  relief  in  this  respect  sought  against  him  :  Fenwick 
V.  Reed,  1  Mer.  p.  123  :  Bond  v.  Northover,  1  Y.  &  C.  221 : 
A.  G-Y.  Chesterfield,  18  Beav.  p.  600:  Banner  -v. -Jackson, 
cited  ante,  p.  42,  and  post,  p.  427  :  and  see  post,  p.  196. 
See  also  Lord  Eldon  in  Le  Texier  v.  Anspach,  ante,  p.  43  : 
see  also  the  cases  cited  ante,  p.  19,  and  post,  p.  55  :  and  see 
as  to  actions  for  discovery  by  way  of  relief,  post,  p.  276. 


(c)  Where  a  Person  has  had  an  Interest  and  has  parted  with  it. 
If  a  plaintiff  makes  a  defendant  party  by  mistake  having 
at  the  time  no  interest  in  the  matter  in  question,  yet,  as  he 
may  have  had  an  interest  which  he  may  have  parted  with 
the  plaintiff  may  require  an  answer  sufficient  to  ascertain 
whether  that  is  the  fact  or  not,  and,  if  the  defendant  has  had 
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an  interest  which  he  has  parted  with,  an  answer  may  also  be 
necessaiy  to  enable  the  plaintiff  to  make  the  proper  person 
party  instead  of  the  defendant  disclaiming :  Eedes.  PI.  319  : 
and  see  Pepper  y.  Henzcll,  post :  and  ante,  pp.  19,  40,  n.  as  to 
discovery  of  names  of  persons  in  order  to  make  them  parties. 

On  the  general  principles  discussed  ante,  p.  40,  a  person 
could  not  be  made  a  party  solely  for  the  purpose  of  this  dis- 
covery :  some  existing  interest  in  him  must  be  alleged :  see 
Finch  V.  Finch,  2  Ves.  p.  493 :  Berry  v.  Keen,  cited  ante, 
p.  42  :  and  see  ante,  p.  20.  In  Bineley  v.  Bineley,  2  Atk. 
394,  a  bill  brought  to  establish  a  will  and  seeking  discovery 
of  a  defendant  whether  she  had  any  son  living  of  the  tes- 
tator, her  demurrer  was  allowed  as  being  a  witness :  "  You 
cannot  bring  a  bill  here  to  discover  whether  there  is  such 
a  person  or  where  he  is  in  order  only  to  make  him  a  party  to 
a  suit  in  this  court":  see  however  as  to  a  bill  of  discovery 
with  this  object,  ante,  p.  40,  note*-  And  see  Jones  y.  Maimd, 
3  T.  &  0.  p.  357,  where  the  Lord  Chief  Baron  considered  that, 
where  a  plaintiff,  having  assigned  his  interest  to  a  person, 
afterward  sued  as  his  agent,  the  defendant  might  file  a  bill 
against  both  to  ascertain  the  relation  in  which  they  stood  to 
one  another  (see  Wilson  v.  Church,  cited  2^ost,  p.  46),  the 
community  of  interest  apparently  existing  between  them 
making  it  a  proper  subject  of  a  bill  of  discovery. 

It  is  said  in  Eedes.  PL  161,  that  it  had  been  considered 
that  where  a  person  having  had  an  interest  in  the  subject  of 
a  bni  has  assigned  that  interest  he  might  yet  be  compelled  to 
answer  with  respect  to  his  own  acts  before  the  assignment. 
And  reference  is  made  to  the  case  of  a  bankrupt  as  an  instance. 
It  has  however  been  decided  that  a  bankrupt  cannot  be  made 
a  party  for  this  purpose :  see  post,  p.  53  ;  and  qu.  whether  on 
principle  discovery  could  be  had  from  him  after  his  bank- 
ruptcy if  no  relief  can  be  had  against  him,  whether  he  has 
become  bankrupt  before  or  after  the  institution  of  the  suit. 

In  Anon.  W.  N.  76,  p.  38,  however  a  bankrupt  having;  made  an  affidavit 
of  documents  in  which  he  said  he  had  no  documents  in  his  power  possession 
or  control  was  ordered  to  make  a  further  affidavit  of  documents  which  had 
been  in  his  possession  and  which  he  had  handed  over  to  his  trustee,  but  see 
poat,  p.  65,  as  to  this  case. 
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In  Fepper  v.  Green,  Tepper  v.  Eenzell,  2  H.  &  M.  479,  486,  it  was  held  that 
the  secretary  and  manager  of  a.  mutual  insurance  association  who  was  ori- 
ginally a  proper  defendant  to  the  suit  was  still  so  in  spite  of  his  having 
become  bankrupt  since  the  institution  of  the  suit,  and  must  give  discovery 
of  the  names  of  the  members  and  committee  of  the  association  (and  see  Kedes. 
PI.  319,  ante) :  but  in  this  case  it  seems  that  some  relief  might  stOl  have  been 
had  from  him  notwithstanding  his  bankruptcy. 

Certainly  under  the  present  practice  no  person  could  be 
made  a  defendant  to  a  suit  for  relief  for  the  purpose  of  dis- 
covering his  acts  before  assignment :  and  qu.  whether  such 
discovery  could  be  had  from  him  when  he  has  been  made  a 
party  for  relief  and  has  (in  a  case  in  which  he  could  properly 
do  so,  see  post  (d) )  disclaimed  all  interest :  for  he  has  thereby 
reduced  himself  to  the  position  of  a  mere  witness :  see  New- 
man V.  Godfrey,  post. 


(d)  The  position  of  a  Person  ivho  demands  that  he  shall  he 
dismissed  from  the  Action  because  he  has  no  Interest 
therein,  either  on  the  ground  that  he  had  no  Interest 
at  the  time  of  Action  brought,  or  on  the  ground  that  he 
has  submitted  to  the  Plaintiff^s  demands  as  against 
himself. 

If  he  is  professedly  made  a  party  for  the  purpose  of  dis- 
covery it  is  clear  that  he  can  have  his  name  struck  out  at 
once :  see  Wilson  v.  Church,  9  Ch.  D.  552 :  and  Burstall  v. 
Beyfiis,  post,  p.  56.  But  ia  some  cases  it  may  be  a  matter 
of  difficulty  to  determine  whether  he  is  made  a  party  for  the 
purpose  of  discovery  or  whether  he  is  made  a  party  with  a 
view  to  find  out  his  interest :  Jessel,  M.  E.  ibid.  p.  557. 

Where  two  members  of  a  firm  of  surveyors,  joined  as  defendants  for  the 
purpose  of  discovery,  put  in  separate  answers  submitting  that  they  were 
improperly  made  parties,  they  were  held  entitled  to  their  costs  as  a  matter  of 
course,  but  only  to  one  set  of  costs,  for  they  shoiQd  not  have  put  in  separate 
answers :  Bull  v.  West  London  Seliool  Board,  34  L.  T.  674. 

Where  he  denies  his  interest  he  reduces  himself  to  the 
position  of  a  mere  witness :  see  Newman  v.  Godfrey,  2  B.  0.  0. 
332 :  Chaffers  v.  Bay,  3  W.  E.  263 ;  and  therefore,  subject 
to  the  obligation  to  give  any  discovery  of  the  nature  of  that 
discussed  ante,  subsect.  (c),  he  has  a  right  to  have  his  name 
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struck  out,  or  to  have  further  proceedings  stayed  against  him: 
hut  see  Heathy  v.  Newton,  post :  see  also  Burstall  v.  Beyfus, 
post,  p.  56. 

But  although  he  has  no  interest  in  the  matters  of  the  suit 
haviag  assigned  all  his  interest  (or  otherwise),  others  may 
have  an  interest  iu  it  against  him,  as  for  instance  if  he  is 
alleged  to  be  an  accounting  party :  Glassington  v.  Thtvaites,  2 
Euss.  458,  p.  462  :  and  see  Bulkeley  v.  Dunbar,  1  Anst.  37  : 
Wliiting  v.  Rush,  cited  post,  p.  68  :  or  if  costs  are  prayed 
against  him :  see  the  cases  discussed  post,  (B.)  in  which  per- 
sons have  been  made  parties  for  costs.  A  party  cannot  dis- 
claim his  liability :  Glassington  v.  Thivaites,  p.  462  :  Bolree  v. 
Nichokon,  18  W.  E.  965. 

Where  a  person  was  made  a  party  and  costs  were  prayed  against  him  on 
an  allegation  that  by  pretending  an  interest  he  had  prevented  trustees  (also 
defendants)  from  assigning  someproperty  to  the  plaintiff  (the  cestui  que  trust), 
it  was  held  not  sufficient  for  him  to  disclaim  any  interest  and  say  that  he 
had  not  and  never  had  or  pretended  to  have  any  interest,  but  he  must  answer 
all  the  plaintifB's  allegations  as  to  the  alleged  interference  with  the  perform- 
ance by  the  trustees  of  their  duty  on  which  the  plaintiff  founded  his  title  to 
make  him  pay  costs:  Graham  v.  Coope,  3  M.  &  C.  638,  pp.  641,  643:  and 
see  Walters  v.  Official  Manager  of  Northern,  §c.  Co.  1  W.  B.  383. 

Where  a  person  has  been  properly  made  a  party  and  de- 
mands that  further  proceedings  may  be  stayed  against  him  on 
complying  with  the  plaintiff's  demands  against  him  in  the 
action,  although  a  plaintiff  cannot  (per  Lush,  J.  p.  337  :  Bag- 
gallay,  L.  J.  p.  336,  refusing  to  express  an  opinion)  retain 
persons  as  defendants  merely  because  he  wishes  to  interrogate 
or  get  discovery  from  them  for  the  purpose  of  assisting  his  case 
against  the  other  defendants,  yet  (per  Lush,  J.  pp.  337 — 
338)  it  is  a  ground  for  not  letting  him  off  summarily  (and 
see  Baggallay,  L.  J.  p.  336)  that  there  is  a  great  advantage 
accruing  to  the  plaintiff  from  being  at  liberty  to  interrogate 
him  instead  of  calling  him  as  a  witness;  for  though  the 
answers  cannot  be  read  as  evidence  as  against  the  other  de- 
fendants the  admissions  of  a  co-defendant,  and  especially 
where  he  is  agent  of  the  other  defendants,  must  have  an 
influence  on  them  in  determining  whether  further  to  defend 
the  suit :  Heatley  v.  Newton,  19  Oh.  D.  326,  where  auctioneers 
(as  to  whom  see  post,  p.  50)  were  made  co-defendants,  as 
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holding  the  deposit,  and  for  costs,  and  were  allowed  to  he  re- 
tained for  the  purpose  of  costs  :   (see  further  post,  (B)  ) . 

Under  the  old  practice  in  equity  where  no  interest  (or  a 
mere  general  allegation  that  some  interest  was  claimed  by  the 
defendant  which  was  not  sufficient  to  prevent  a  demurrer : 
Plumbe  V.  PJitmhe,  4  T.  &  0.  345)  was  alleged,  the  proper 
course  was  to  demur.  But  if  an  interest  was  alleged  it  must 
have  been  denied  either  by  way  of  disclaimer  or  plea,  not 
according  to  the  later  practice  by  answer :  Dan.  Ch.  Pr: 
p.  255  :  Coohon  v.  Ellison,  2  B.  G.  0.  252,  preferred  to 
Newman  v.  Godfrey,  Hid.  332  :  Hare,  p.  167  :  Redes.  PI.  160. 
But  a  disclaimer  could  seldom  have  been  put  in  alone  :  some 
kind  of  answer  had  generally  to  be  given  :  Dan.  Ch.  Pr.  612  : 
Oxenham  v.  Eskdaile,  McCl.  &  T.  540  :  to  meet  the  plaintiff's 
charges :  see  Glassington  v.  Thwaites,  ante. 


(B)  Exceptions. 

The  old  Practice — The  recent  Practice. 
The  old  Practice. 

The  exceptions  referred  to  ante,  p.  40,  were  in  early  times 
supposed  to  be  attornies  and  other  agents  implicated  in  a 
fraud,  auctioneers  or  agents  to  sell,  bankrupts,  arbitrators, 
officers  or  members  of  corporate  bodies. 

As  to  the  old  equity  practice  of  making  officers  or  members 
of  corporate  bodies  parties  for  the  purpose  of  giving  discovery 
on  their  behalf:  see  post.  Sect.  III.  sub-sect.  (f). 

As  to  attornies  and  other  agents  implicated  in  a  fraud,  see 
post  (a). 

As  to  auctioneers  or  agents  to  sell  (and  other  agents,  trus- 
tees, married  women),  see^os^  (b). 

As  to  arbitrators,  see^o«^  (c). 

As  to  bankrupts,  see  post  (d) . 

These  cases  are  said  to  be  exceptions ;  but  strictly  speak- 
ing, except  in  the  case  of  a  bankrupt,  they  are  not  exceptions, 
for  costs  or  delivery  of  documents  were  prayed  against  the 
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persons,  and  therefore  they  were  parties  against  whom  a 
decree  might  he  made.  Some  of  them  are  exceptions  on  the 
footing  of  the  view  taken  by  Lord  Eldon  in  Dummer  v. 
Corj).  Cheltenham,  14  Yes.  p.  252,  "  persons  having  no 
interest  to  convey  give  up  or  receive,"  hut  this  is  to  state 
the  rule  too  narrowly. 

(a)  As  to  Attornies  and  other  Agents  implicated  in  a  Fraud. 

Where  an  attorney  or  other  agent  is  so  involved  in  the 
fraud  charged  by  the  bill  that  though  a  re-conveyance  or 
other  relief  cannot  be  prayed  against  him  a  court  of  equity 
will,  rather  than  that  the  plaintiff  should  not  have  his  costs, 
order  that  agent  to  pay  them,  if  he  is  made  a  party,  the 
plaintiff  mu^t  pray  that  he  may  pay  the  costs ;  otherwise  a 
demurrer  will  lie :  Lord  Eldon  in  Le  Texier  v.  Anspach,  15 
Ves.  p.  164 :  and  see  note,  Bedes.  PL  160 :  and  Dan.  Oh.  Pr. 
p.  254. 

In  actions  brought  to  impeach  deeds  for  fraud  the  attor- 
nies who  prepared  them  and  other  persons  concerned  in 
obtaining  them  have  been  made  defendants  as  parties  to  the 
fraud  for  the  purpose  of  obtaining  a  full  discovery  :  Pedes. 
PL  189 :  though  they  have  no  interest  to  convey  give  up  or 
receive:  Dummer  v.  Cor}}.  Cheltenham,  14  Yes.  p.  252:  but 
relief  must  have  been  sought  against  them  in  the  shape  of 
costs.  So  in  other  actions  where  attornies  have  so  involved 
themselves  in  a  fraud  that,  though  no  other  relief  was  prayed 
against  them,  the  court  would  order  them  to  pay  costs  :  Dan. 
Ch.  Pr.  p.  254 :  Bennett  v.  Vade,  2  Atk.  p.  327 :  Boicles  v. 
Stewart,  1  Sch.  &  Lef.  p.  227 :  Beadles  v.  Birch,  10  Sim. 
332  :  Cro/ts  v.  Allmann,  12  Ir.  Eq.  E.  451,  p.  461 :  Roddy 
V.  Williams,  3  J.  &  L.  1.  It  is  perfectly  true  that  a  solicitor 
who  is  implicated  in  a  case  of  fraud  may  be  made  a  party  to 
a  bill  seeking  rehef  in  respect  of  that  fraud  merely  for  the 
purpose  of  discovery,  the  only  relief  asked  against  him  being 
that  he  should  be  ordered  to  pay  costs  :  Lord  Westbury  in 
Gilbert  v.  Lewis,  1  D.  Gr.  J.  &  S.  p.  52  :  and  see  Perciml  v. 
Bloicer,  1  L.  J.  Ch.  1.  So  any  agent  implicated  in  the  fraud: 
Bulkeleij  v.  Dunbar,  1  Anst.   37  :  Innes  v.  Mitchell,  4   Dr. 

n.  ^ 
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p.  97  :  Wakham  v.  Stainton,  1  H.  &  M.  pp.  337—338.  See 
as  to  a  married  -woman  implicated  in  a  fraud,  post,  p.  68. 

The  circumstances  or  acts  constituting  tlie  fraud  must  have 
been  distinctly  alleged :  Gilbert  t.  Lewis,  pp.  49—50  :  Dan. 
Oh.  Pr.  p.  264 :  Kelly  v.  Rogers,  1  Jur.  N.  S.  614,  a  bill  by 
a  husband  against  a  solicitor  for  preparing  a  deed  by  which 
his  wife  conveyed  away  property  previous  to  her  marriage  in 
fraud  of  his  marital  rights :  Baker  v.  Loader,  L.  E.  16  Eq. 
48  ;  and  cases  there  referred  to  where  an  attorney  was  ordered 
to  pay  costs. 

See  as  to  the  kind  of  fraud  necessary  to  be  alleged  to  bring 
the  attorney  withia  the  rule :  Marshall  v.  Sladden,  7  Ha. 
pp.  441 — 443  :  and  Kelly  v.  Sogers,  ante. 

See  further  the  subject  of  an  attorney's  fraud  in  connec- 
tion with  professional  privilege,  post,  p.  352. 


(b)  As  to  Agents  to  sell,  Auctioneers  :  other  Agents,  Trustees, 
Married  Women. 

There  have  been  cases  of  agents  to  sell  auctioneers  (as  to 
auctioneers  see  Cictts  v.  Thodey,  13  Sim.  206)  &c.  made 
defendants  without  objection.  Whether  that  arose  originally 
from  some  interest  in  them,  as  holding  deposits,  that  would 
frequently  entitle  the  plaintiff  to  relief  against  them,  I  do 
not  know  :  but  I  cannot  deny  that  such  persons  have  been 
made  defendants  where  it  would  be  very  difficult  to  say  any 
relief  was  to  be  prayed  against  them  at  the  hearing ;  but 
those  cases  are  upon  bills  for  relief  (see  ante,  p.  43)  :  Lord 
Eldon  in  Fenton  v.  Hughes,  7  Ves.  p.  289.  See  now  as  to 
auctioneers :  Heatley  v.  Newton,  19  Ch.  D.  326,  cited  ante, 
p.  47. 

Though  an  agent  as  such  is  not  a  proper  party:  Dan.  Ch. 
Pr.  pp.  177,  263  (see  as  to  an  agent's  possession  of  his  pria- 
oipal's  documents  ante,  p.  44) ;  a  trustee  is  so  unless  he  is  a 
bare  trustee  without  any  estate  vested  in  him  :  see  Dan.  Oh. 
Pr.  p.  217 :  see  also  as  to  reading  the  answer  of  a  trustee 
against  a  cestui  que  trust  Morse  v.  Royal,  cited  Bk.  III. 
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Oh.  IX.  Sect.  V. :  and  see  jwst,  p.  60,  as  to  the  extent  of  the 
discovery  obtainable  from  a  person  made  a  party  as  trustee. 

A  married  woman  was  not  within  the  exceptions  in  this 
respect  so  as  that  she  could  be  made  party  for  the  purpose  of 
discovery  to  a  suit  against  the  husband  for  relief :  Le  Texier 
V.  Amj)ach,  15  Ves.  159.  In  this  case  she  had  acted  as  agent 
for  her  husband  in  certain  contracts  the  accounts  relating  to 
which  were  the  subject  of  the  suit.  Lord  Eldon,  at  pp.  164, 
166,  refused  to  say  what  would  have  been  the  efEect  if  rehef 
had  been  sought  against  her  in  the  shape  of  a  prayer  for 
delivery  up  of  certain  vouchers  charged  to  be  in  her  hands 
(see  as  to  this  ante,  p.  44 :  and  see  also  Whiting  v.  Rush, 
cited  post,  p.  68).  So  in  Bavron  v.  Grillard,  3  V.  &  B.  166, 
a  bm  for  discovery  against  husband  and  wife  in  aid  of  an 
action  to  recover  a  debt  of  the  wife  before  marriage  which 
the  husband  had  undertaken  to  pay,  where  her  separate  de- 
murrer was  allowed.  A  further  reason  for  disqualifying  her 
as  a  party  for  the  purpose  of  discovery  to  be  used  against  her 
husband  was,  that  at  that  time  the  evidence  of  a  married 
woman  could  not  be  used  against  her  husband  :  Le  Texier  v. 
Anspach,  pp.  165—166 :  5  Ves.  322,  p.  329  :  Dan.  Oh.  Pr. 
p.  167  :  Etitfer  v.  Baldwin,  1  Eq.  Ca.  Ab.  226  :  Barron  v. 
Grillard. 


(c)  As  to  Arbitrators. 

In  suits  to  set  aside  awards  arbitrators  are  not  proper 
parties  but  are  mere  witnesses :  Eedes.  PI.  160  :  Story,  Eq. 
Jur.  §  1500  :  Hamilton  v.  Bankin,  3  D.  Gr.  &  Sm.  782  :  15  Jur. 
70 :  Steward  v.  E.  I.  Co.  2  Vem.  380,  explained  2  D.  G.  & 
Sm.  pp.  770 — 771,  misimderstood  by  Lord  Eldon  in  Bummer 
V.  Corp.  Cheltenham,  14  Ves.  p.  254,  and  see  2  M.  &  G.  p.  70. 

But  otherwise  if  corruption,  partiality,  fraud,  collusion,  or 
other  gross  misconduct  is  charged  against  them  :  Tittinson  v. 
Peat,  3  Atk.  529  :  Ives  v.  Metcalfe,  1  Atk.  p.  64  :  Lonsdale  v. 
Littledale,  2  Ves.  jun.  451 :  Bybott  v.  Barrell,  2  Eden,  p.  134: 
Hamilton  v.  Bankin  :  Goodman  v.  Sayers,  2  J.  &  W.  249  : 
Eedes.  PI.  160,  261 :  Story,  Eq.  Jur.  §  1500  :  and  see  Bummer 
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V.  Corp.  Cheltenham.  In  such  cases  they  must  have  answered 
the  specific  facts  charged  against  them,  and  not  merely  have 
denied  the  general  charge  :  Padley  v.  Lincoln  Waterworks  Co. 

2  M.  &  G.  68,  p.  72  :  Lingood  v.  Croucher,  2  Atk.  395,  p. 
396 :  Lonsdale  v.  Littledale,  p.  453  :  Eedes.  PI.  161  :  and  so 
now  they  must  answer  such  charges  if  inteiTogated :  see  Dan. 
Oh.  Pr.  p.  580  :  and  if  the  charges  were  ultimately  estahlished, 
they  would  be  ordered  to  pay  costs :  Lingood  v.  Croucher,  2 
Atk.  395  :  Chicot  v.  Lequesne,  2  Yes.  315  :  Eedes.  PI.  160. 

In  fact  that  was  the  true  footing  on  which  they  might  be 
made  parties,  that  is  to  say  not  for  the  purpose  of  discovery, 
but  for  the  purpose  of  relief,  namely  the  payment  of  costs  on 
the  ground  of  their  misconduct.  And  therefore  costs  should 
be  prayed  against  them  :  Dan.  Ch.  Pr.  p.  253  :  and  see  ante, 
p.  48. 

Except  under  those  circumstances  and  to  that  extent  they 
are  not  bound  to  disclose  the  grounds  of  their  awards  :  Anon. 

3  Atk.  644  :  Story,  Bq.  Jur.  §  1498  :  Ponsford  v.  Swaine,  1 
J.  &.  H.  433,  p.  435  :  Tayl.  Bvid.  pp.  790—791 :  and  see 
Turner  v.  Goulden,  L.  E.  9  C.  P.  p.  60.  An  arbitrator  if  he 
takes  proper  means  to  clear  himself  from  the  imputation  of 
fraud  is  not  bound  to  state  the  reasons  of  his  award  because 
he  is  acting  as  judge  and  has  a  right  underthat  character  to 
protection.  If  however  any  fraud  is  imputed  he  must  so 
frame  his  defence  as  to  disprove  the  imputation  of  fraud, 
otherwise  that  takes  away  the  protection  which  belongs  to 
his  character  of  arbitrator :  Lord  Cottenham  in  Padley  v. 
Lincoln  Waterworks  Co.  2  M.  &  Gr.  p.  71. 

They  are  not  exempted  from  disclosing  facts  which  have 
been  stated  before  them  :  Story,  Eq.  Jur.  §  1496,  note.  As 
witnesses  they  may  be  asked  as  to  what  passed  before  them 
and  what  matters  were  presented  to  them  for  consideration, 
but  not  what  passed  in  their  own  minds  when  exercising  their 
discretionary  power:  Buccleuch  v.  Metropolitan  Board  of 
Works,  L.  E.  5  H.  L.  418  :  5  Ex.  221 :  3  Ex.  306  :  see  also 
Ellis  V.  Saltan,  4  C.  &  P.  327 :  see  also  Ponsford  v.  8waine, 
1  J.  &  H.  433,  p.  435  (where  however  the  award  had  not 
been  taken  up,  and  also  a  lien  was  claimed  on  certain  docu- 
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ments  by  them  as  witnesses) .  In  that  case  the  submission 
and  award  were  protected  from  production  on  that  ground, 
and  so  reports  of  engineers  and  accountants  made  for  their 
guidance  hut  on  the  ground  apparently  that  they  were  not 
hound  to  disclose  the  information  which  they  had  consulted  : 
but  as  to  documents  belonging  to  the  plaintiff  and  defendant 
respectively  and  handed  to  the  arbitrators  it  was  held  that 
they  could  not  refuse  production  of  them  to  the  respective 
parties. 


(d)  As  to  Bankrupts. 

The  case  of  a  bankrupt  was  also  attempted  to  be  brought 
within  the  exceptions,  though  by  Lord  Redesdale  principally 
on  another  ground,  that  is  to  say  as  a  party  who  had  an 
interest  and  has  assigned  it :  see  ante,  p.  45. 

In  Eedes.  PI.  161,  the  position  of  a  bankrupt  is  thus  de- 
fined : — a  bankrupt  made  party  to  a  bill  against  his  assignees 
touching  his  estate  may  demur  to  the  relief,  all  his  iiit^rest 
being  transferred  to  his  assignees  :  but  it  seems  to  have  been 
generally  understood  that  if  any  discovery  is  sought  of  his 
acts  before  he  became  a  bankrupt  he  must  answer  to  that  part 
of  the  bill  for  the  sake  of  discovery,  and  to  assist  the  plaintiff 
in  obtaining  proof,  though  his  answer  cannot  be  read  against 
his  assignees  (and  see  Whitworth  v.  Dar/.s,  pp.  548—549),  and 
otherwise  the  bankrupt  might  entirely  defeat  justice. 

The  cases  however  do  not  support  this  proposition.  The 
practice  of  making  a  bankrupt  a  party  to  a  suit  for  relief  for 
the  purpose  of  discovery,  though  said  to  be  a  convenient  one 
especially  in  a  suit  for  an  injunction  against  the  assignees 
where  he  might  be  the  only  person  having  a  knowledge  of 
the  transaction,  was  never  formally  established  by  any  deci- 
sion :  Whiticorth  v.  Davis,  1  Y.  &  B.  pp.  548—551,  referring 
to  the  above  passage  from  Lord  Redesdale. 

In  a  note  to  Eedes.  PL  161,  an  exception  was  said  to  lie 
where  fraud  was  charged  and  costs  prayed  against  him  :  but 
gee  Gilbert  v.  Leicis,  2  J.  &  H.  pp.  455—457,  referring  to 
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Mackworth  v.  Marshall,  3  Sim.  368,  and  Lloyd  v.  Lander,  5 
Mad.  p.  291. 

In  King  v.  Martin,  2  Ves.  jun.  641,  where  it  was  held  that 
he  could  not  demur,  a  fraudulent  and  supersedable  bank- 
ruptcy was  charged  against  the  bankrupt  and  his  assignees  so 
that  (p.  643)  he  was  a  material  party  against  whom  a  decree 
might  be  made :  Whitworth  v.  Davis,  p.  549  :  Gilbert  v.  Lewis, 
1  D.  G-.  J.  &  S.  p.  45. 

In  Gilbert  v.  Lewis,  p.  45,  Lord  Westbury  however  observed 
that  there  must  be  allegations  to  show  that  unless  the  dis- 
covery sought  were  given  there  would  be  a  failure  of  justice, 
otherwise,  the  relief  failing,  the  discovery  must  fail  also : 
and  at  p.  50  in  his  judgment  he  says :  "  I  am  by  no  means 
disposed  to  hold  that  a  bankrupt  who  has  been  engaged 
in  a  fraudulent  transaction  antecedently  to  his  bankruptcy 
whereby  he  has  acquired  property  may  not  be  made  a  party 
to  a  biU  for  discovery  even  though  the  property  has  been 
transferred  by  law  to  the  assignee.  But  then  the  bill  must 
be  constituted  for  the  express  purpose  of  obtaining  that  dis- 
covery from  the  bankrupt.  If  the  discovery  sought  from  the 
bankrupt  is  sought  merely  as  incidental  to  relief,  then  he,  not 
being  a  necessary  party  in  respect  of  that  relief,  may  demur 
to  the  portion  of  the  bill  seeking  it  and  therefore  to  the  dis- 
covery which  is  sought  merely  as  incidental  to  it." 

The  above  observations  of  Lord  "Westbury  only  apply  to 
suits  for  relief  not  to  bills  for  discovery:  Manchester  Fire 
Insurance  Co.  v.  WyJees,  23  W.  E.  884,  p.  885.  A  bank- 
rupt could  not  be  made  a  party  with  his  assignees  to  a  bill 
for  discovery  in  aid  of  the  defence  to  an  action  by  the 
assignees  against  the  plaiatiff:  Griffin  v.  Archer,  2  Anst. 
478  :  Hare,  p.  81 :  Whitworth  v.  Davis,  p.  549  :  and  see 
Manchester,  8fc.  Co.  v.  Wykes,  where  a  bankrupt  was  allowed 
to  demur  to  a  bill  for  discovery  against  the  trustee  and  him- 
self in  aid  of  the  defence  to  an  action  by  the  trustee  on  the 
ground  that  he  was  not  a  party  to  the  action :  see  as  to  bills 
for  discovery  post.  Book  III.  Chap.  X.,  and  the  note  ante 
p.  40. 

A  bankrupt  might  file  a  bill  of  discovery  in  aid  of  his 
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defence  to  an  action  at  law :    Lowndes  v.   Taylor,   1  Mad. 
p.  425. 

Where  relief  is  prayed  against  the  bankrupt  he  must  of 
course  give  the  discovery  incidental  to  that  relief  if  the  relief 
is  such  that  it  can  properly  he  had  against  him :  but  if  the 
plaintiff  shows  no  title  to  relief  against  him,  the  discovery, 
being  incidental  to  the  relief,  fails  with  the  relief :  WMfivorth 
V.  Bacis,  1  V.  &  B.  pp.  550—551 :  Gilbert  v.  Lenis,  1  D.  G. 
J.  &  S.  p.  50,  and  anfe  :  see  Fejiper  v.  Green,  Pepper  v.  Henzell, 
cited  anfe,  p.  46,  a  peculiar  case.  Where  for  instance  there 
was  a  charge  against  him  for  wrongly  withholding  documents 
in  his  possession  he  could  not  demur  but  must  answer  whether 
or  not  they  were  in  his  possession :  Gilbert  v.  Lewis,  p.  51. 
But  there  must  be  a  specific  charge  to  that  effect.  It  was  not 
enough  to  charge  generally  that  he  and  his  assignees  had 
documents  in  their  possession :  Lloyd  v.  Lander,  5  Madd.  p. 
591 :  nor  in  a  suit  by  the  trustee  against  the  bankrupt  and 
his  son  that  they  or  one  of  them  &c. :  Weise  v.  Wardle,  L.  E. 
19  Eq.  171.  But  he  could  not  be  made  a  party  merely  in 
respect  of  the  possession  of  documents  for  his  possession  is  the 
possession  of  the  trustee  :  Gilbert  v.  Lewis,  pp.  60 — 51 :  (but 
see  Rodick  v.  Gandell,  10  B.  270)  :  and  see  ante,  p.  44.  Qu. 
on  this  ground  as  to  the  order  in  Anon.  W.  N.  76,  p.  38, 
referred  to  ante,  p.  45. 


The  recent  Practice  (see  ante,  p.  48). 

The  current  of  recent  opinion  has  however  set  very  strongly 
against  this  practice  of  making  these  various  persons  parties. 
Lord  Cottenham  in  Attwood  v.  Small,  6  01.  &  F.  232,  p.  353, 
considered  that  the  practice  ought  never  to  be  resorted  to, 
except  in  some  very  extreme  case  where  there  was  really  a 
fear  of  losing  the  costs  :  and  that  where  that  was  not  the 
case  it  could  not  be  resorted  to  except  for  the  purpose  of  in- 
justice :  and  Wigram,  V.-O.  in  Marshall  v.  Sladdcn,  7  Ha.  p. 
441,  was  of  the  same  opinion. 

In  Barnes  v.  Adcly,  L.  E.  9  Oh.  p.  255  (and  see  Hntchins  v, 
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SutcMns,  I.  E.  10  Eq.  p.  458)  Lord  Selbome  comments  on 
the  practice  of  making  agents  parties  :  "  I  repeat  what  I  said" 
during  the  argument  that  I  have  been  under  the  impression 
and  I  hope  the  impression  will  go  abroad  that  of  late  years 
the  court  has  set  its  face  against  making  solicitors  or  others 
who  are  properly  witnesses  who  are  not  chargeable  with  any 
part  of  the  relief  prayed  parties  to  the  suit  with  a  view  to 
charging  them  with  costs  alone.  I  know  no  principle  on 
which  they  can  be  charged  and  made  parties  for  that  purpose 
unless  other  and  further  relief  might  also  be  given  against 
them."  And  referring  to  this  passage  Lord  Selbome  in 
Burstall  v.  Beyfus,  26  Ch.  D.  35,  p.  40,  adds  that  if  they 
cannot  be  made  parties  to  pay  costs,  a  fortiori  they  cannot  be 
made  parties  for  the  mere  purpose  of  making  discovery :  and 
see  Cotton,  L.  J.  ibid.  pp.  41 — 42  :  and  accordingly  the  names 
of  the  solicitors  were  struck  out. 

In  Weise  v.  Wardk,  L.  E.  19  Eq.  p.  172,  Jessel,  M.  E. 
discusses  the  subject.  The  action  was  by  the  trustee  against 
the  bankrupt  and  his  son  to  set  aside  an  alleged  fraudulent 
conveyance  by  the  father  to  the  son.  "  The  real  ground  of 
demurrer  is  that  the  bankrupt  ought  not  to  be  a  party  to  th& 
suit.  The  charge  is  that  the  bankrupt  has  conveyed  away 
part  of  his  property  so  as  to  defeat  or  delay  his  creditors. 
Now  in  respect  of  that  property  he  has  no  interest  nor  is  he 
under  any  personal  liability :  why  then  is  he  made  a  defen- 
dant. It  is  said  that  he  has  been  party  to  a  fraud  and  that  he 
may  be  made  a  defendant  for  the  purpose  of  discovery  and 
payment  of  costs.  Now  it  is  true  that  there  is  a  rule  that  a 
mere  agent  may  in  certain  oases  be  made  a  party  to  a  suit 
but  that  rule  has  been  disapproved  of  by  eminent  judges  in 
several  cases.  Sir  J.  Wigram  in  Marshall  v.  Sladden,  p.  441, 
speaks  of  the  practice  as  a  practice  of  a  very  anomalous  cha- 
racter.    Lord  Cottenham  in  Attuood  v.  Small,  pp.  362 354 

pointed  out  various  objections  to  it.  It  is  obvious  from  the 
tenor  of  his  lordship's  observations  that  he  disapproved  of  the 
practice  and  that  he  would  probably  have  advised  the  House 
of  Lords  to  overrule  it  had  an  opportunity  presented  itself  : 
at  all  events  it  is  plain  that  the  practice  is  not  to  be  extended. 
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I  consider  that  the  practice  as  it  now  exists  applies  only  to 
cases  in  which  the  defendant  is  an  agent  (under  which  term 
IS  included  the  case  of  his  heing  an  attorney  or  solicitor)  or 
an  arhitrator:  this  defendant  is  neither:  and  the  demurrer 
therefore  must  be  allowed  with  costs." 

See  also  Jessel,  M.  R.  in  MatJiias  v.  Tetts,  46  L.  T.  p.  502  ; 
and  in  A.  G.  \.  Vestry  of  Beymondsei/,  23  Ch.  D.  p.  67 :' 
refusing  to  extend  the  rule  of  the  three  A.'s  (attorney,  agent, 
arbitrator)  to  members  of  corporations  or  vestrymen. 

See  however  as  to  an  auctioneer  Seatlcy  v.  Newton,  19 
Ch.  D.  326  (cited  ante,  p.  47). 


II.  (a)  Whether  Discovery  may  be  had  from  a  Party  icho  is  not 
an  Opposite  Party  :  (b)  whether  the  Discovery  which  may 
be  had  from  a  Party  is  limited  to  that  ivhich  is  relevant 
to  the  Matters  in  question  between  the  Applicant  and  the 
Party  or  whether  it  extends  to  Discovery  relevant  to 
Matters  in  question  between  the  Applicant  and  another 
Party  to  the  Action. 

(a) 

(1)  Interrogatories. 

See  post.  Sect.  III.  as  to  who  are  parties. 
Ord.  XXXI.  r.  1,  gives  to  a  party  (that  is  to  say  a  plain- 
tiff or  defendant,  see  post,  p.  61,  as  to  the  definition  of  these 
words  under  the  Jud.  Act)  the  rigbt  only  to  interrogate  an 
opposite  party  or  parties. 

This  phrase  "  opposite  party  or  parties  "  means  not  a  party 
or  parties  having  an  adverse  interest  but  a  party  or  parties 
between  whom  and  the  applicant  an  issue  is  (or  may  be) 
joined :  MolloyY.  Kirby,  15  Ch.  D.  162,  p.  164. 

A  defendant -to  a  counterclaim  therefore  cannot  interrogate 
the  plaintiff  in  the  action,  unless  he  get  himself  made  a 
defendant  in  the  action  under  Ord.  XYI.  r.  11,  for  there  is 
no  issue  between  them  :  they  are  co-defendants  to  the 
counterclaim :  ibid. 
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(2)  Discovery  and  Production  of  Documents  (see  ante). 

See  post,  Sect.  III.  as  to  wlio  are  parties. 

By  rule  14  of  Ord.  XXXI.  any  party  to  the  cause  or 
matter  may  be  ordered  to  produce  documents :  by  rule  12 
any  party  may  apply  for  an  order  on  any  other  party  to  the 
cause  or  matter  for  an  affidavit  of  documents.  Qu.  whether 
on  principle  these  rules  should  receive  any  wider  interpreta- 
tion than  that  given  to  the  rule  relating  to  interrogatories 
(see  ante  (1) )  so  far  as  regards  applications  before  decree.  A 
party  is  a  mere  witness  as  to  matters  that  are  not  in  question 
between  himself  and  another  party :  and  if  there  are  no 
matters  in  question  between  them  he  is  altogether  a  witness. 
And  if  that  is  so,  on  what  principle  can  discovery  be  required 
of  him  (see  ante,  p.  40)  ?  See  also  further  post,  p.  59,  as  to 
discovery  being  limited  to  matters  in  question  between  the 
party  and  the  applicant. 

Oo-defendants  may  after  decree  undoubtedly,  see  Bk.  III. 
Ch.  IV.  obtain  discovery  and  production  from  one  another : 
but  qu.  whether  except  in  cases  where  there  is  some  matter 
in  question  between  them. 

In  reference  to  the  want  of  any  provision  for  discovery  or 
production  of  documents  from  co-defendants  ia  the  Chancery 
Procedure  Act,  Lord  Hatherley  (see  A.  G.  v.  Clapham,  post) 
observes  that  it  was  thought  proper  that  such  a  case  should 
be  left  to  the  operation  of  the  ordinary  course  of  proceeding 
by  a  cross  biU :  but  qu.  whether  a  cross  biR  of  discovery 
could  be  filed  against  a  co-defendant  if  there  were  no  matter 
in  question  between  them. 

Jessel,  M.  E.  in  Molloy  v.  Kirby,  15  Ch.  D.  p.  164,  refers  to 
the  distinction  in  language  between  rule  14  and  rule  1  as  to  in- 
terrogatories ;  and  in  Quitter  v.  Heatley  (according  to  the  report 
in  48  L.  T.  p.  375,  but  not  in  23  Ch.  D.  42)  the  same  judge  in 
reference  to  rule  15'  (see  J30.si',p.  240)  says,  that  a  defendant  may 
give  notice  to  his  co-defendant,  and  that  the  rule  does  not  apply 
only  as  between  plaintiff  and  defendant.  On  the  other  hand 
in  McAllister  v.  Rochester,  5  C.  P.  D.  194,  p.  210,  the  plain- 
tiB  obtained  an  order  for  discovery  of  documents  on  third 
parties  brought  in  by  the  defendant  but  who  had  obtained  an 
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order  to  defend  under  Ord.  XVI.  r.  11,  on  tlie  ground  that 
they  became  by  virtue  of  this  order  persons  litigating  with 
the  plaintifE  (and  see  Thesiger,  L.  J.  Molloy  v.  Kirby,  p.  165)  : 
and  correspondingly  they  would  have  a  right  to  discovery 
against  the  plaintiff.  See  also  Ben  yon  v.  Godden,  W.  N.  77, 
p.  '257  (cited  Bk.  III.  Ch.  IX.  Sect.  YIII.),  where  an  appli- 
cation was  made  by  the  plaintiti  for  production  for  the  pur- 
pose of  an  appeal  of  certain  accounts  put  in  by  third  parties 
at  the  trial. 

The  Chancery  Procedm-e  Act  did  not  provide  for  any 
application  by  one  defendant  against  his  co-defendant  for 
discovery  or  production  of  documents.  It  was  thought  to  be 
proper  that  such  a  case  should  be  still  left  to  the  operation  of 
the  ordinary  course  of  proceeding  by  a  cross  bill  (but  see 
anle) :  Lord  Hatherley  in  ^.  G.  v.  Clapham,  10  Ha.  App. 
p.  69 :  and  see  Wynne  v.  Humhertson,  27  Beav.  p.  421 :  but 
otherwise  after  decree  Hart  v.  Monfefiore,  30  Beav.  280  :  and 
seejoosf,  Bk.  III.  Ch.  IV. 

The  expression  "  opposite  party  "  was  used  in  sect.  6  of  the 
C.  L.  P.  Act,  1851  in  reference  to  inspection,  and  in  sects.  50 
and  51  of  the  C.  L.  P.  Act,  1854  in  reference  to  the  affidavit 
of  documents  and  interrogatories. 


(b)  See  ante,  p.  57. 

Here  again  (see  ante,  p.  58),  on  the  principle  that  a  party 
is  a  witness  as  to  matters  which  are  not  in  question  between 
himself  and  the  applicant,  it  would  seem  that  he  cannot  be 
required  to  give  discovery  which  is  relevant  only  to  matters 
in  question  between  the  applicant  and  some  other  party  to 
the  action.     And  the  practice  in  equity  seems  to  have  been  so. 

Discovery  must  te  given  by  a  defendant  if  relevant  to  any  part  of  the  case 
a<.ainst  himseH  :  see  Taylor  v.  Mib.cr,  H  Ves.  p.  43.  A  suit  m  equity  being 
several  and  distinct  against  each  defendant,  each  was  m  strictness  a  de- 
fendant so  far  as  the  suit  was  a  suit  against  him,  and  a  witness  as  to  the 
residue  of  the  biU :  so  far  as  the  bUl  apphed  to  other  parties  only  the  allega- 
tions in  the  bill  were  immaterial :  Wigr.  PI.  235.  ,    i,    „  „ 

A  discovery  may  be  material  to  the  plamtifE's  general  case  if  made  by  one 
of  the  defendants  which  would  be  wholly  irrelevant  if  made  by  another  :  m 
such  oases  the  defendant  from  whom  the  discovery  would  be  immatcnal  is 
not  oblTged  to  make  it :  and  in  general  a  defendant  is  only  obliged  to  answer 
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such  of  the  interrogatories  as  are  necessary  to  enable  the  plaintiff  to  obtain  a 
complete  decree  againt  him  individually :  Dan.  Oh.  Pr.  p.  625. 

Mr.  Hare  p.  160  lays  down  this  proposition  in  narrower  terms  :  ' '  Though 
very  little  of  definite  authority  appears  in  the  books  on  the  subject  it  is 
unquestionably  consistent  with  principle  that  a  defendant  should  not  be 
required  to  answer  respecting  the  transactions  of  other  persons  on  the  record 
■when  he  is  not  charged  with  knowledge  interest  or  participation,"  referring 
to  Richardson  v.  Sulbert,  1  Anst.  65  :  Draper  v.  Jason  Finch,  240  :  Glassington 
V.  Thwaiies,  2  Russ.  458  :  Williams  v.  Leighton,  2  Tot.  Trans.  9 :  and  see 
Marsh  v.  Eeith,  post. 

That  the  answer  of  one  defendant  could  not  be  read  against  another : 
Redes.  PI.  161,  188 :  Whitworth  v.  Davis,  1  V.  &  B.  pp.  648—549  :  is  not 
perhaps  conclusive;  see  ante,  p.  41,  and ;5os*,  p.  112. 

A  trustee  or  incumbrancer  interested  only  in  part  or  heir  at  law  always 
answered  to  so  much  of  the  bill  as  applied  to  Mm  and  need  not  answer  the 
rest:  Agar  v.  Regent's  Canal  Co.  Cooper,  p.  215  ;  Wigr.  PI.  235.  In  Marsh 
v.  Keith,  1  Dr.  &  Sm.  342,  it  was  said  (p.  348)  in  reference  to  a  claim  by  a 
defendant  trustee  to  refuse  discovery  as  immaterial  to  any  relief  against  him- 
self ;  "all  that  is  asked  specifi-cally  against  him  is  an  injunction  and  the  ap- 
pointment of  a  new  trustee.  But  in  truth  the  whole  relief  sought  by  the 
bill  is  asked  against  him.  It  may  not  be  hostile  relief  :  but  as  trustee  he  is 
involved  in  the  whole  of  the  relief  asked  : ' '  and  see  Walters  v.  Official  Manager 
of  Northern,  ^c.  Co.  1  W.  K.  383  :  see  also  as  to  a  trustee,  post. 

As  regards  actual  authority,  the  point  was  raised  ia  a 
recent  ease  of  Wliitham  v.  Whitham,  28  S.  J.  456,  but 
Pearson,  J.  refused  to  decide  it.  The  action  was  by  oestuis 
que  trustent  against  a  trustee  and  the  rej)resentatives  of 
deceased  co-trustees  to  compel  them  to  make  good  trust 
monies  which  the  defendant  trustee  had  with  the  concurrence 
of  his  co-trustees  employed  in  his  business.  The  plaintiffs 
were  held  entitled  to  an  order  on  the  trustee  for  production 
of  his  business  books-  on  two  grounds,  first  that  it  would  be 
material  to  enable  them  to  elect  whether  they  would  take  a 
judgment  for  the  monies  with  profits  or  with  interest,  second 
that  it  would  show  that  the  co-trustees  might  have  recovered 
the  trust  monies  from  the  defendant  if  they  had  sued,  and 
therefore  their  estates  were  liable,  and  this  being  so,  it  was 
not  necessary  to  decide  whether  a  defendant  could  be  com- 
pelled to  produce  documents  not  material  to  any  issue 
between  himself  and  the  plaintiff  but  only  to  enable  the 
plaintiff  to  obtain  judgment  on  an  issue  between  the  plaintiff 
and  another  defendant,  for  a  trustee  could  not  refuse  to  pro- 
duce documents  the  production  of  which  would  have  the 
effect  of  saving  the  trust  estate  froi^  loss:  (and  see  Aveling 
V.  Martin,  post,  Bk.  III.  Ch.  YII.  Sect.  II.) 
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HI.  W7io  are  Parties  to  the  Action,  and  their  position  in  regard 
to  Discocery — the  extent  to  which  and  the  means  liy  which 
Discovenj  may  be  had  from  (a)  the  next  Friend  of  a 
Lunatic,  Person  of  Unsound  Mind  not  so  found,  Infant, 
Married  Woman  :  (b)  the  Guardian  ad  litem  of  a 
Lunatic,  Person  of  Unsound  Mind  not  so  found,  Lfant : 
(o)  the  Committee  of  a  Lunatic  :  (d)  a  Married  Woman  : 
(e)  a  Relator  and  the  Attorney  General  or  the  Crown 
— Foreign  Sovereigns  :  (f)  Corporate  or  other  Bodies  : 
(g)  Sheriffs :   (h)  Miscellaneous. 

Discovery  may  then  subject  to  the  considerations  contained 
in  the  previous  section  be  enforced  in  favour  of  and  against 
any  party  (plaintiff  or  defendant  in  the  case  of  interroga- 
tories, see  r.  1,  ante,  p.  57). 

"Plaintifi"  is  defined  (section  100  of  the  Jud.  Act:  and 
Ord.  LXXI.)  to  include  every  person  asking  any  relief 
(otherwise  than  by  way  of  counter-claim  as  defendant) 
against  any  other  person  by  any  form  of  preceeding,  whether 
action,  suit,  petition,  motion,  summons,  or  otherwise :  "  de- 
fendant "  every  person  served  with  any  writ  of  summons  or 
process,  or  served  with  notice  of  or  entitled  to  attend  any 
proceedings  :  "  party  "  every  person  served  with  notice  of,  or 
attending  any  proceeding,  although  not  named  on  the  record. 

See  as  to  who  are  parties  the  various  cases  considered  post 
in  this  section. 

See  as  to  the  persons  in  favour  of  whom  and  from  whom 
discovery  can  be  obtained  after  decree  in  chambers,  post, 
Book  III.  Chap.  IV. 

See  as  to  discovery  in  causes  or  matters  other  than  actions, 
post,  Book  III.  Chap.  V. 

As  regards  the  position  of  a  plaintiff  who  is  personally  in- 
capacitated from  giving  discovery  on  oath  the  following 
observations  of  Lord  Cairns  are  important.  "  It  is  in  my 
opinion  an  error  to  suppose  that  the  right  of  a  plaintiff  to  sue 
depends  in  any  way  on  the  effectiveness  of  the  discovery  which 
on  a  cross  bill  can  be  extracted  from  him.  From  an  infant 
lunatic  a  representative  trustee  or  executor  wholly  ignorant  of 
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the  occurrences  which  are  the  subject  of  the  suit  no  practical 
discovery  can  be  obtained,  and  yet  they  can  maintain  a  suit. 
I  apprehend  that  the  only  rule  is  that  the  person  state  or 
corporation  which  has  the  interest  must  be  the  plaintiff,  and 
the  court  will  do  the  best  the  law  admits  of  to  secure  to  the 
defendant  such  defensive  discovery  as  he  may  be  entitled  to  : " 
Lord  Cairns  in  TJ.  S.  A.  v.  Wagner,  L.  E.  2  Oh.  pp.  594—595  : 
so  Lord  Chelmsford,  ibid.  p.  587  "  I  am  not  aware  of  any 
authority  for  saying  that  a  party  is  disabled  from  suing 
because  you  cannot  get  discovery  from  him." 

As  regards  the  position  of  any  party,  whether  plaintiff  or 
defendant,  who  is  personally  incapacitated  from  giving 
discovery  on  oath  it  may  be  pointed  out  that  the  difficulty 
has  in  some  cases  been  got  over  by  making  an  order  not 
directly  against  a  person  who  is  not  a  party  (for  qu.  to  what 
extent  this  is  permissible  even  in  the  case  of  an  officer  or 
member  of  a  corporate  body,  see  post,  pp.  77,  85)  but 
against  the  party  that  some  other  person  shall  give  the 
discovery  on  his  behalf :  see  as  to  a  corporation,  post  (f)  and 
particularly  Banger  v.  G.  W.  B.  Co.,  cited  post,  p.  85,  as  to 
the  words  "on  oath"  in  sect.  18  of  the  Chancery  Procedure  Act 
not  necessarily  being  limited  to  the  oath  of  the  party  himself : 
see  also  Croice  v.  Bank  of  Ireland,  cited  post,  p.  64  (infant 
by  next  friend)  :  Eigginson  v.  Eall,  cited  post,  p.  64  (person 
of  unsound  mind  by  next  friend) :  and  by  visiting  any 
default  in  compliance  with  the  order  upon  the  party  himself 
in  respect  to  his  proceedings  in  the  action :  see  for  instance 
BepuUic  of  Liberia  v.  Boye,  post,  p.  86. 

In  an  action  upon  a  policy  of  marine  insurance  the  usual 
order  upon  the  plaintiff  for  production  was  in  order  to  save 
delaying  the  action  varied  by  dispensing  with  his  oath  and 
substituting  the  oaths  of  the  wife  who  carried  on  the  busi- 
ness in  England  and  commenced  the  action  by  his  authority 
and  of  the  attorney :  Burnett  v.  Sooper,  1  F  &  F  412  ■ 
467. 

See  generally  as  to  discovery  of  documents  from  a  plaintiff 
in  such  actions,  post.  Book  III.  Chap.  II. 

By  consent  an  affidavit  of  documents,  as  to  which  the  de- 
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fendant,  an  old  and  infirm  lady,  knew  nothing,  was  made  by 
her  solicitor :  Original  Hartlepool,  &(c.  Co.  \.  Moon,  30  L.  T. 
193. 

(a)  Next  Friend  of  a  Lunatic  Person  of  Unsound  Mind  not  so 
found.  Infant,  Married  Woman. 

Infants  may  sue  as  plaintiffs  by  their  next  friends,  in  the 
manner  heretofore  practised  in  the  Chancery  Division,  and 
may,  in  like  manner  defend  by  their  guardians  appointed  for 
that  purpose.  Married  women  may  sue  and  be  sued  as  pro- 
vided by  the  Married  Women's  Property  Act,  1882,  Ord. 
XVI.  r.  16. 

Where  lunatics  and  persons  of  unsound  mind  not  so  found 
by  inquisition  might  respectively  before  the  passing  of  the 
principal  act  have  sued  as  plaintiffs  or  would  have  been  liable 
to  be  sued  as  defendants  in  any  action  or  suit,  they  may 
respectively  sue  as  plaintiBs  in  any  action  by  their  committee 
or  next  friend  according  to  the  practice  of  the  Chancery 
Division,  and  may  in  hke  manner  defend  any  action  by  their 
committees  or  guardians  appointed  for  that  purpose,  Ord. 
XVI.  r.  17. 

The  rules  as  to  admissions  in  the  pleadings  do  not  apply  as 
against  an  infant,  lunatic,  or  person  of  unsound  mind  not  so 
found  by  inquisition :  see  Ord.  XIX.  r.  13. 

The  next  friend  cannot  it  is  conceived  be  interrogated  any 
more  than  discovery  of  documents  can  be  had  from  him :  and 
see  post  (b)  as  to  a  guardian  ad  litem. 

The  next  friend  (see  iartheT  post  (d)  as  to  the  next  friend 
of  a  married  woman  under  the  old  practice)  is  not  a  party  to 
the  action  so  that  an  order  for  discovery  or  production  of 
documents  in  his  own  possession  or  power  can  be  made 
against  him  :  see  Kay,  J.  ia  Lauion  v.  Ehces,  48  L.  T.  425  : 
31  W.  E.  414  :  52  L.  J.  Ch.  399  (where  however  it  may  be 
noted  that  the  definition  of  "  party "  in  section  100  of  the 
Jud.  Act,  see  ante,  p.  61,  was  not  cited,  but  qu.  whether  it 
applies  to  a  next  friend,  though  see  as  to  a  guardian  ad  litem 
post,  p.  65) :  and  see  Hardwich  v.  Wright,  post. 

In  lawton  v.  Elwes  the  application  was  altogether  of  an  unusual  oharao- 
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ter.  The  action  was  for  ad  ministration  by  an  infant  appearing  by  tbree 
next  friends :  a  dispute  having  arisen  between  the  three  next  friends  respect- 
ing the  infant's  maintenance,  K.,  constituting  himself  a  voluntary  next 
friend  for  this  purpose,  took  out  a  summons  for  removal  of  two  of  the  next 
friends,  and  in  support  of  such  summons  applied  against  them  for  produc- 
tion of  their  bankers'  pass-book  containing  the  items  for  maintenance  and 
also  that  they  should  be  ordered  to  make  an  affidavit  of  documents  relating 
to  the  matters  in  question  in  the  action ;  the  application  was  refused  even 
regarding  the  application  as  made  on  behalf  of  the  infant. 

So  in  Eardwiek  v.  Wright,  11  Jur.  N.  S.  297:  13  W.  E,.  560,  an  applica- 
tion by  the  def  endint  that  the  next  friend  of  the  plaintiff  (a  married  woman) , 
and  a  co-defendant  (her  husband)  should  be  ordered  to  make  an  affidavit  as 
to  documents  in  their  possession  or  in  the  possession  of  either  of  them  was 
ref  ased,  Stuart,  V.  -C.  holding  that  the  act  did  not  authorize  an  order  requiring 
a  next  friend  or  relator  (see  as  to  a  relator,  post  (e) )  at  a  defendant's  instance 
to  make  an  affidavit.     See  this  case  farther  discussed  ^os<,  and^osi,  p.  67. 

The  next  friend  may  of  course  be  called  as  a  witness  and 
subpoenaed  to  produce  any  documents  :  Lawton  v.  Ehces. 

Qu.  whether  a  bill  of  discovery  could  be  filed  against  him 
as  seems  to  have  been  suggested  in  Hardicick  v.  Wright :  see 
ante,  p.  59. 

But  though  no  order  can  be  made  against  a  next  friend 
for  discovery  or  production  of  documents  in  his  own  posses- 
sion it  is  legitimate  to  order  at  a  defendant's  instance  that 
the  plaintiff   shall  file  an  affidavit  as  to  documents  in  his 
possession  to  be  made  by  the  next  friend  and  for  production 
of  the  documents  so  disclosed :  see  Crowe  v.  Bank  of  Ireland, 
19  W.  E.  910  (the  plaintiffs  being  infants,  and  following 
the  principles  laid  down  and  the  form  adopted  in  Manger  v. 
O.  W.  R.  Go.  as  to  which  see  post,  p.  85,  and  distinguishing 
Hardicick  v.  Wright,  ante,  on  the  ground  that  there  the  plain- 
tiff a  married  woman  had  herself  already  made  an  affidavit, 
and  as  to  which  case  it  may  also  be  noted  that  what  was 
asked  for  was  an  affidavit  of  documents  in  the  possession  of 
the  next  friend  and  husband) :  and  Migginson  v.  Hall,  10  Ch. 
D.  235  (the  plaintiff  being  a  person  of  unsound  mind,  and 
Malins,  Y.-C.  holding  that  on  broad  principles  the  defendant 
was  entitled  to  have  an  affidavit  of  documents  in  the  plain- 
tiff's possession  made  by  the  next  friend  or  some  other  person 
on  the  plaintiff's  behalf,  as  in  Repuhlic  of  Liberia  v.  Roye,  see 
post,  p.  86,  where  the  order  was  in  the  same  form  as  Ranger 
V.  Q.  W.  R.  Co.,  and  ordering  that  one  should  be  made  by 
the  next  friend) :  and  see  ante,  p.  62  :  but  Little,  V.-O.  of 
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Lancaster  refused  to  follow  Grows  v.  Bank  of  Ireland  :  Dimo- 
line  Y.  Ward,  Annual  Practice,  p.  333. 


e 


(b)  A  Guardian  ad  litem  of  a  Lunatic,  Person  of  Unsound  Mind 
not  so  found.  Infant. 
A  guardian  ad  litem  cannot  under  the  .present  practice  h 
interrogated.  The  definition  of  "party"  in  sect.  100  of  the 
Jud.  Act  (see  ante,  p.  61,  and  see  also  the  definition  of 
plaintiEE  and  defendant  in  the  same  section)  is  sufficiently 
wide  to  include  a  guardian  ad  litem,  but  Ord.  XYI.  r.  17, 
shows  a  contrary  intention.  By  this  order  (see  ante,  p.  63) 
the  practice  of  the  Court  of  Chancery  under  which  lunatics 
and  persons  of  unsound  mind  sued  and  defended  actions  by 
their  committees  or  guardians  was  incorporated:  and  the 
guardian  ad  litem  under  that  practice  was  a  party  only  for 
the  pui'pose  of  protecting  the  interest  of  the  lunatic  or  person 
of  unsound  mind  and  not  for  the  purpose  of  making  admis- 
sions against  the  interest  of  the  person  on  whose  behalf  he 
was  appointed:  Ingram  v.  Little,  11  Q..  B.  D.  251 :  and  see 
Ord.  XIX.  r.  13,  ante,  p.  63.  And  the  same  considera- 
tions apply  to  the  case  of  an  infant  defending  by  a  guardian 
ad  litem,  Ord.  XIX.  r.  13  embracing  the  case  of  the  infant, 
and  Ord.  XVI.  r.  16  continuing  the  old  chancery  practice  as 
to  infants  defending  by  their  guardians :  see  ante,  p.  63. 

According'  to  the  more  modem  decisions  in  chancery  the  answer  of  the 
guardian  ad  litem,  of  a  lunatic  or  person  of  unsound  mind  not  so  found 
would  not  be  read  against  him :  Wilds  v.  Davis,  i  Jur.  715  (superannuated 
person  or  imbecile) :  Freeman  v.  Grady,  8  Ir.  Eq.  K.  137  (superannuated  per- 
son) :  Dan.  Ch.  Pr.  p.  161,  disputing  Lecing  v.  Oaverley,  Prec.  Oh.  229 
(superannuated  person)  contra ;  (and  see  also  contra  Crawford  v.  Kernaghaw, 
1  Dr.  &  Wal.  197) :  and  citing  Micklethwaite  t.  Atkinson,  1  Coll.  173  : 
Fercival  v.  Caney,  4  D.  G-.  &  Sm.  610  :  14  Jur.  1062 :  and  see  Ingram  v. 
Little,  p.  253.  In  Micklethwaite  t.  Atkinson,  however,  the  V.  C.  referring  to 
Barrett  v.  Tickell,  Jac.  154,  refused  to  give  any  opinion  on  the  point,  only 
deciding  that  it  could  not  be  excepted  to  for  insufficiency.  In  Fercival  v. 
Caney  the  question  was  as  to  the  answer  of  a  committee :  see  post  (c) .  The 
ground  for  the  distinction  taken  in  the  earlier  oases  between  his  case  and 
that  of  the  infant,  against  whom  the  guardian's  answer  could  certainly  not 
be  read  (see  post)  was  that  the  infant  improved  and  was  to  have  a  day,  that 
is  to  say,  might  repudiate  it  when  he  came  of  age,  but  the  other  person 
grew  worse  and  had  not  a  day.  The  answer  could  not  be  excepted  to  for 
insufficiency :  Micklethwaite  v.  Atkinson.  The  guardian  only  swore  as  to  his 
belief  as  in  the  case  of  an  infant  {see  post) :  Braith.  Pr.  393 — 394. 
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The  answer  of  a  guardian  ad  litem  of  an- infant  could  not  -be  read  against 
the  infant  because  it  was  not  his  answer  but  of  the  guardian  who  was 
sworn  ;  and  the  infant  might  know  nothing  of  the  contents :  Wrottesleij  v. 
Bendish,  3  P.  W.  p.  237 :  Eccleston  v.  Petty,  Garth.  79.  Whatever  admis- 
sions the  answer  contained  the  whole  ease  must  be  proved  against  the 
infant :  Bolden  v.  Seam,  1  Beav.  p.  455 :  3  Jur.  428 :  and  see  now  Ord. 
SIX.  r.  13,  ante,  p.  63.  Nor  could  exceptions  be  taken  to  it  for  in- 
sufficiency: Bedes.  PI.  314:  Lucas -v.  Lucas,  13  Vea.  274:  Savages.  Carroll, 
1  Ball  &  B.  p.  553:  OopelandY.  Wheeler,  4  B.  C.  C.  p.  256:  Strudwick  v. 
Pargiter,  Bunb.  338. 

The  guardian  only  swore  that  he  believed  so  much  of  the  answer  of  the 
infant  defendant  as  concerned  the  said  infant  to  be  tnie  :  Braithw.  Pr.  393 — 
394. 

The  later  practice  was  not  to  require  an  answer  from  an  infant :  Dan.  Ch. 
Pr.  153. 

Qu.  whetlier  these  considerations  apply  to  discovery  or 
production  of  documents.  See  ante,  pp.  63 — 64  as  to  dis- 
covery and  production  from  a  person  suing  by  a  next  friend. 

In  Gason  v.  Gamier,  1  Dick.  286,  the  defendant  becoming  impaired  in  his 
mind  after  the  decree  had  a  guardian  appointed  him  by  whom,  he  might 
produce  books,  &c. 

In  Michlethwaite  v.  Atlcinson  (cited  ante,  p.  65)  the  V.  C.  (p.  175)  doubts 
whether,  if  the  guardian's  answer  (the  guardian  was  also  a  defendant)  had 
admitted  documents  in  his  possession  or  in  the  possession  of  the  defendant 
of  unsound  mind,  an  order  for  production  would  have  been  a  matter  of 
course. 


(e)   Committee  of  a  Lunatic. 

See  Ord.  XVI.  r.  17,  ante,  p.  63  continuing  the  old 
chancery  practice :  and  Ord.  XIX.  r.  13,  ante,  p.  63  as  to 
admissions. 

Where  a  lunatic  sued  by  his  committee,  the  committee 
must  have  been  a  co-plaintiff :  Dan.  Ch.  Pr.  p.  80. 

When  a  suit  was  brought  against  a  lunatic,  the  committee 
must  have  been  a  co-defendant  unless  he  was  a  plaintifE: 
where  he  was  co-defendant  the  lunatic  defended  by  the 
committee  as  his  guardian,  unless  the  committee  had  an 
adverse  interest :  the  lunatic  and  committee  put  in  a  joint 
answer :  Dan.  Ch.  Pr.  pp.  168—159,  161. 

It  is  said  in  Dan.  Ch.  Pr.  p.  742  that  the  answer  of  an 
idiot  or  lunatic  put  in  by  his  committee  might  be  read 
against  him:  but  in  Percival  v.  Caney,  4  D.  G.  &  8m. 
pp.  616,  625 :  14  Jur.  1056  it  is  doubted  whether  it  can  be 
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read  against  the  lunatio  or  his  estate  :  and  see  Ord.  XIX. 
r.  13,  ante,  p.  63  as  to  admissions  in  the  pleadings. 

Qu.  therefore  whether  though  the  committee  is  a  party 
any  more  discovery  can  be  obtained  from  him  in  his  capacity 
as  representative  of  the  lunatic  than  a  next  friend  or  guardian 
ad  litem  specially  appointed.  See  an  order  on  a  committee 
for  an  affidavit  of  documents  Seton,  p.  134. 


(d)  Married  Women. 

A  married  woman  may  now  sue  and  be  sued  as  provided 
by  the  Married  Women's  Property  Act,  1882,  see  Ord.  XVI. 
r.  16,  ante,  p.  63,  that  is  to  say  without  her  husband,  and  as 
if  she  were  a  feme  sole. 

Under  the  old  rules  of  the  Jud.  Act  the  chancery  practice 
must  have  been  adhered  to  unless  by  leave  of  the  court :  see 
for  instance  Mancochs  v.  Lahlaehe,  3  C.  P.  D.  197,  cited  ante, 
p.  20,  where  leave  was  given  to  interrogate  for  the  name 
and  address  of  the  husband. 

It  was  legitimate  to  interrogate  husband  and  wife  separately 
under  those  rules  :  see  Smith  v.  JBerg,  ciiedi.  post,  p.  114. 

See  also  as  to  an  affidavit  of  documents  by  the  wife  Hartley 
Y.  Owen,  cited,  jiost,  p.  88. 

See  as  to  discovery  of  her  separate  property,  j^os^,  p.  114. 

See  as  to  making  the  wife  a  party  for  the  purpose  of  dis- 
covery, a)ite,  p.  51. 

The  following  points  in  the  old  chancery  practice  may  be 
noted. 

The  position  of  the  next  friend  has  already  been  discussed  ante,  p.  63. 
There  was  a  distinction  between  the  position  of  the  next  friend  of  a  married 
woman  and  of  an  infant  or  person  of  unsound  mind,  namely,  that  the 
married  woman  selected  her  own  next  friend,  whereas  any  person  might  file 
a  bill  as  next  friend  of  an  inafnt :  Dan.  Ch.  Pr.  pp.  103 — 104.  In  a  case 
where  a  wife  sued  by  her  next  friend,  her  husband  being  a  defendant,  an 
aiEdavit  of  documents  was  made  by  her  :  see  Sardwich  v.  Wric/ht,  ante,  p.  64. 
Where  husband  and  wife  sued  as  co-plaintiffs  together  or  where  the  husband 
sued  as  next  friend  of  his  wife  the  suit  was  regarded  as  the  suit  of  the 
husband  alone  :  Dan.  Ch.  Pr.  p.  102. 

The  wife  could  not  (and  cannot)  be  compelled  to  answer  so  as  to  criminate 
her  husband  nor  the  husband  his  wife,  see  post,  p.  342. 

But  since  the  passing  of  the  Evidence  Amendment  Act,  18S3  (16  &  17  Vict. 
c.  83),  It  can  no  longer  be  a  ground  for  not  answering  that  she  cannot  be 
admitted  to  answer  so  as  to  charge  her  husband  :  see  Mutter  v.  Baldivin,  1  Eq. 

f2 
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Ca.  Ab.  227 :   Cole  v.  Gray,  2  Vem.  79  :  and  see  aleo  ante,  p.  51,  referring  to 
Le  Texier  v.  Anspach,  and  Barron  v.  GriUard. 

The  husband  must  as  a  rule  haye  been  made  a  co-defendant  with  the  wife: 
and  a  joint  answer  must  have  been  put  in  by  them  unless  an  order  was 
obtained  to  answer  separately.  An  order  to  answer  separately  might  be 
obtained  under  various  circumstances :  it  might  be  obtained  where  their 
interests  were  adverse,  where  the  suit  related  to  her  separate  estate,  where 
she  disapproved  of  the  husband's  defence.  The  wife  was  liable  for  not 
putting  in  her  separate  answer  under  such  an  order :  unless  such  an  order 
was  obtained  the  husband  was  alone  liable  for  the  wife's  refusal  or  omission 
to  answer  fully:  Dan.  Ch.  Pr.  pp.  162—167,  422—423,  447—448. 

See  as  to  a  separate  affidavit  of  documents  by  the  wife  Hartley  v.  Owen, 
cited  post,  p.  88. 

The  wife  as  well  as  the  husband  must  answer  fully :  Wrottesley  v.  Bendish, 
3  P.  W.  236 :  Whiting  v.  Rush,  post.  The  court  requires  a  fuU  answer  from 
her  as  it  may  be  of  great  use  in  enabling  the  plaintitt  to  frame  his  interroga- 
tories and  to  know  where  he  may  procure  evidence :  Glascott  v.  Copper  Miners' 
Co.,  11  Situ.  p.  311  arguendo:  (see  as  to  this  office  of  discovery,  post,  pp. 
113,  185).  In  Whiting  v.  Sush,  2  T.  &  C.  546,  a  married  woman  and  her 
husband  were  made  defendants  to  a  bill  charging  them  with  fraud  in  obtain- 
ing certain  poUoies,  and  praying  for  their  delivery  up  to  be  canoellei.  The 
husband  being  out  of  the  jurisdiction  the  wife  put  in  a  separate  answer  in 
which  she  disclaimed  all  interest,  said  that  she  had  no  separate  property  (see 
as  to  discovery  of  separate  property,  post,  p.  114),  and  denied  the  fraud.  The 
answer  was  held  insufficient,  for  relief  was  prayed  against  her,  and,  citing 
Glassington  v.  Thwaites  (see  ante,  p.  47)  a  party  could  not  by  disclaimer  get 
rid  of  his  liabihty  to  answer,  and,  citing  Wrottesley  v.  Bendish,  ante,  both 
husband  and  wife  must  answer  fully,  though  whether  her  answer  could 
ultimately  be  read  against  her  (see  post)  was  another  question.  In  Femberton 
V.  MeGill,  1  Jur.  N.  S.  1045,  a  suit  for  account  and  to  carry  out  the  trusts 
of  a  Tvill  against  a  married  woman,  being  executrix  and  one  of  the  residuary 
legatees,  she  was  compelled,  her  husband  being  out  of  the  jurisdiction,  to 
answer  as  to  the  sale  and  application  of  the  proceeds  of  certain  property  part 
of  the  testator's  assets :  for,  though  it  might  be  impossible  in  the  ease  of  a 
married  woman  misoonverting  the  assets  to  enforce  personally  any  decree 
against  her,  she  should  not  be  permitted  to  plunder  the  estate  without  being 
liable  to  account,  or  to  plead  her  coverture  to  commit  a  gross  fraud. 

The  joint  answer  might  be  read  against  the  wife  as  regards  her  separate 
estate:  Dan.  Ch.  Pr.  p.  168,  citing  Callow  y.  Howie,  1  D.  G-.  &  S.  531:  11 
Jut.  984 :  Clive  v.  Carew,  1  J.  &  H.  p.  207 :  5  Jur.  N.  S.  487 :  and  also 
against  them  both  in  a  suit  relating  to  the  wife's  personal  property  for  the 
purpose  of  fixing  them  with  the  admissions :  but  not  where  it  related  to  the 
inheritance  of  the  wife :  Dan.  Ch.  Pr.  p.  168,  citing  Evans  v.  Cogan,  2  P.  W. 
449  :  Merest  v.  Hodgson,  9  Pri.  563 :  Elston  v.   Wood,  2  M.  &  K.  678. 

As  a  general  rule  the  separate  answer  of  a  married  woman  might  be  read 
against  her :  Dan.  Ch.  Pr.  p.  168 :  but  her  admission  whether  in  a  joint 
or  separate  answer  did  not  enable  the  court  to  establish  a  will  or  biud  her 
inheritance  against  her :  Brown  v.  Hayward,  1  Ha.  432 :  and  see  Wrottesley 
V.  Bendish,  3  P.  W.  236,  where  Lord  Talbot  refused  to  give  an  opinion  as  to 
whether  her  answer  could  be  read  against  her  when  discovert  or  not. 


(e)   Relators  —  Attorney  -  General  or   the    Crown  —  Foreign 

Sovereigns. 
Relators. 

It  is  conceived  that  the  position  of  the  relator  and  A.  Gr.  is 
the  same  as  under  the  equity  practice  :  though  it  is  considered 
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in  Seton,  p.  148  that  under  the  Jud.  Act,  sect.  100  :  Ord.  I. 
r.  I. :  Ord.  LXXI. :  relators  may  be  called  upon  to  produce 
as  plaintiffs. 

The  position  of  the  relator  and  A.  Gr.  in  an  information  in 
equity  was  as  follows : — 

The  relator  in  an  information  (unless  co-plaintiff  as  having 
an  interest,  see  Dan.  Oh.  Pr.  14 :  A.  G.  v.  Castkford,  21 
"W.  E.  117  :  when  in  that  capacity  he  is  of  course  liable  to 
give  discovery)  was  not  a  party :  the  A.  Gr.  was  the  party : 
A.  G.  V.  Ironmongers  Co.  2  Beav.  pp.  328—330 :  A.  G.  v. 
Wright,  3  Beav.  447.  The  relator  was  on  the  record  as 
security  for  the  costs  of  the  information :  A.  G.y.  Ckipham,  10 
Ha.  App.  p.  69 :  A.  G.  v.  Ironmongers  Co.  p.  328  :  Dan. 
Ch.  Pr.  p.  15.  He  is  answerable  for  the  propriety  and 
conduct  of  the  proceedings :  Pedes.  PI.  22.  The  A.  Gr. 
allows  the  relator  to  conduct  the  case  on  his  behalf  :  see  ^.  G. 
V.  Governors,  8fc.  of  Sherborne  School,  18  Beav.  p.  264. 

No  discovery  or  production  of  documents  could  be  obtained 
from  a  relator  under  sect.  20  of  the  Chancery  Procedure  Act, 
at  the  defendant's  instance  :  Hardwick  v.  Wright,  11  Jur. 
N.  S.  297 :  A.  G.  v.  Clapham.  Nor  would  an  information 
be  stayed  until  production  of  certain  documents  by  the 
relators  (and  co-defendants :  see  as  to  these,  ante,  p.  58) : 
ibid.  In  A.  G.  v.  Clapham,  10  Ha.  App.  68,  Stuart,  Y.  C. 
considered  that  it  was  wholly  without  precedent  to  caU  upon 
relators  for  production  of  documents,  that  there  was  not 
before  that  act  any  jurisdiction  in  the  court  to  make  the  order 
sought,  that  that  act  had  introduced  no  alteration  of  practice 
favourable  thereto,  that  it  was  not  thought  necessary  to  make 
any  provision  for  the  case  of  an  information,  for  it  would  be 
improper  attending  to  the  position  of  the  A.  G.  that  there 
should  be  any  rule  requiring  him  to  produce  documents  in 
his  possession  or  power  (see  as  to  this,  pod,  p.  70),  that  the 
legislature  had  reposed  confidence  in  his  discretion  in  the 
institution  and  control  of  informations,  and  that  if  the  defen- 
dant complained  to  him.  that  the  parties  actively  proceeding 
with  the  suit  had  in  their  possession  information  the  know- 
ledge of  which  would  be  beneficial  to  the  defendant  and 
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promote  a  right  determination  of  the  question  in  dispute,  the 
A.  Gr.  would  if  he  came  to  that  conclusion  take  care  to  give 
directions  to  further  the  ends  of  justice  and  properly  protect 
the  defendant. 

In  a  case  cited  in  a  note  to  Dan.  Oh.  Pr.  p.  1682  an  affi- 
davit of  documents  was  ordered  to  be  made  by  the  relators 
or  one  of  them  or  the  informant's  solicitor,  he  consenting. 


The  Attorney  General  or  the  Crown. 

There  is  no  reason  to  suppose  that  the  Attorney  General 
as  representing  the  Crown  (or  any  other  public  officer  repre- 
senting it)  is  any  more  bound  to  give  discovery  under  the. 
present  procedure  than  he  was  in  chancery.  See  The  Helvetia, 
W.  N.  79,  p.  48,  where  the  Lords  Commissioners  of  the  Ad- 
miralty consented  to  give  certain  information  but  did  not 
admit  that  any  order  could  be  made  against  them.  See  post, 
p.  71  as  to  his  answer  in  chancery.  It  is  clear  that  in  no 
case  could  he  be  required  to  give  discovery  on  oath.  It  was 
an  exception  of  principle.  It  arose  from  the  dignity  of  the 
Crown  to  which  the  court  was  obliged  to  have  regard  and 
accordingly  officers  of  the  Crown  in  this  country  were  not 
put  to  make  discovery  on  oath  :  there  was  no  instance  of  his 
being  obliged  to  answer  on  oath  :  Wickens,  V.-C.  in  Prisleau 
V.  U.  8.  A.  L.  E.  2  Bq.  p.  664,  referring  to  A.  G.  v.  Brooks- 
hank,  cited  post,  p.  71.  The  answer  (see  post)  of  the  A.  G. 
was  put  in  without  oath  though  usually  signed  by  bim  ; 
Dan.  Ch.  Pr.  p.  128. 

Qu.  whether  discovery  could  be  obtained  by  petition  of 
right :  see  the  suggestion  in  Deare  -v.  A.  G.  post :  and  post 
as  to  a  petition  of  right. 

In  reference  to  the  omission  of  the  Chancery  Procedure 
Act  to  make  any  provision  for  discovery  of  documents  in 
favour  of  the  defendant  to  an  information  Lord  Hatherley 
observed  that  it  would  have  been  improper  according  to  the 
position  of  the  A.  Gr.  that  there  should  be  any  rule  requiriag 
him  to  produce  documents  in  his  possession  or  power :  A.  G. 
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V.  Cla-pham,  10  Ha.  App.  70  :  and  see  further  as  to  the  posi- 
tion of  the  A.  Gr.  in  an  information  ante,  p.  69.  See  how- 
ever A.  G.  V.  BrooJisbank,  1  T.  &  J.  439  (cited  in  Prisleau  v. 
U.  8.  A.  L.  E,.  2  Eq.  p.  664)  an  information  for  discovery 
of  accounts  against  an  axmy  agent  where  proceedings  were 
stayed  xmtil  production  (not  on  oath,  see  further  jjost)  of 
certain  vouchers  and  accounts,  charged  to  be  in  the  possession 
of  the  Secretary  of  War,  for  the  purpose  of  enabhng  the 
defendant  to  amend  his  plea  of  settled  accounts  :  see  a  similar 
case  Deare  v.  A.  G.  post,  p.  72. 

In  TJwmas  v.  Eeg.  L.  E.  ID  Q.  B.  44,  it  was  held  that 
section  50  of  the  C.  L.  P.  Act,  1854,  did  not  extend  to 
petitions  of  right  so  as  to  enable  the  suppliant  to  obtain  dis- 
covery of  documents  from  the  Crown,  no  provision  being 
made  therefor  as  in  the  case  of  a  corporate  body.  This  de- 
cision was  referred  to  in  Tomline  v.  The  Queen,  4  Ex.  D.  252, 
but  the  court  expressly  refused  to  consider  whether  it  was 
correct,  BramweU,  L.  J.  p.  256,  suggesting  that  possibly  the 
legislature  had  left  the  difficulty  in  existence  in  order  that  it 
might  be  in  the  Crown's  discretion  whether  it  would  afford 
the  information  sought  by  the  suppliant.  A  bill  of  discovery 
would  not  lie  in  aid  of  a  petition  of  right :  Reiner  v.  Salis- 
bury, 2  Ch.  D.  p.  386. 

But  the  Crown's  right  to  discovery  against  the  subject  is 
the  same  as  in  a  suit  between  subject  and  subject :  A.  G. 
Y.  Corjy.  London,  2  M.  &  Gr.  p.  258.  And  so  even  in  a 
petition  of  right  under  section  7  of  the  Petitions  of  Eight 
Act,  1860,  although  technical  reasons  may  exist  which  pre- 
vent a  reciprocal  right  in  the  suppliant :    Tomline  v.    The 

Queen,  pp.  255 266,  where  the  application  was  for  discovery 

of  documents  under  rule  12,  see  ante. 

As  to  his  answer  in  equity. 

Tie  old  practice  where  the  A.  G.  was  made  defendant  to  a  suit  in  eqmty 
as  a  piibUc  officer  of  the  Crown  was  for  him  to  put  in  a  merely  formal 
general  answer  claiming  on  behalf  of  the  Crown  such  rights  and  mterests  as 
ft  should  appear  to  have  in  the  matters  in  question  and  praymg  that  the 
court  would  take  care  of  them  ;  Dan.  Ch.  Pr.  p.  128;  A.  G.  v.  Lambu:ith,b 
Pri  p  398  ■  Davison  y.  A.  G.  5  Pri.  p.  398,  n.  This  formal  answer  (put  m 
without  oath  hut  usually  signed  by  him,  see  ante)  could  not  be  excepted  to: 
ibid      even  an  answer  to  a  bill  for  discovery  of  matters  aUeged  to  be  mate- 
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rial  to  the  plaintiff's  defence  in  an  information  pending  against  him  :  Davi- 
son Y.  A.  G.  It  was  entirely  in  his  discretion  whether  he  would  put  in  a 
fuU  answer  :  Dan.  Ch.  Pr.  128  :  Davison  v.  A.  G.  :  where  the  interest  of  the 
Crown  or  purposes  of  public  justice  required  it  he  would  put  in  d,  full 
answer  :  Dan.  Ch.  Pr.  p.  128,  citiag  Colebroolce  v.  A.  G.  7  Pri.  192  :  and  see 
Deare  v.  A.  G.  post.  He  might  as  in  the  case  of  infants  state  anything  he 
meant  to  prove  but  he  could  not  be  called  on  to  answer  further  :  for  he  was 
only  to  protect  the  interests  of  the  Crown :  A.  G.v.  Lamhwith,  p.  398.  In 
this  case  the  court  refused  to  make  an  order  for  particulars  against  him  as 
without  precedent,  and  under  the  circumstances  not  necessary,  but  it  was 
hinted  that  there  might  be  oases  in  which  some  order  of  that  kmd  might  be 
made. 

It  may  be  noted  that  though  no  compulsory  process  issued  against  the 
A.  Gr.  yet  where  the  A.  G.  failed  to  answer  within  a  reasonable  time  an  order 
might  be  obtained  ex  parte  for  him  to  answer  within  a  week  or  in  default 
that  the  bOl  should  be  taken  pro  confesso:  Dan.  Ch.  Pr.  pp.  421,  447; 
Groom  r.  A.  G.  9  Sim.  825  :  Feto  v.  A.  G.  1  Y.  &  J.  609  :  1  Fowl.  Ex.  Pr. 
401,  452.  But  later  the  usual  practice  was  for  him  to  put  in  no  answer  at 
all:  Dan.  Ch.  Pr.  128,  421. 

It  was  never  decided  whether  he  might  demur  to  a  bill  merely  for  dis- 
covery but  probably  he  might :  Dan.  Ch.  Pr.  124,  128  :  and  see  Deare  v. 
A.  G.  post :  (he  might  put  in  a  formal  answer,  see  Davison  v.  A.  G.  ante) : 
though  where  the  defendant  to  an  information  for  accounts  against  him  as 
army  agent  filed  a  cross  biU  against  the  A.  G-.  and  the  Secretary  for  War, 
charging  possession  of  documents  which  would  show  a  settled  account,  and 
praying  relief  on  that  footing,  their  demurrer  was  overruled,  for  though  he 
might  not  be  entitled  to  the  specific  relief  he  claimed,  the  bill  stated  a  case 
for  equitable  relief  of  some  kind  or  other  which  would  amount  to  a  clear 
defence  to  the  information  :  Deare  v.  A.  G.  lY.  &  C.  197  ;  though  what  the 
effect  of  an  answer  might  be  was  another  thing  :  ibid.  p.  210  :  see  a  some- 
what similar  case  A.  G.  v.  Broohshank^  cited  ante. 

It  was  suggested  in  Dan.  Ch.  Pr.  p.  1-28  that  if  ia  oases  of  the  above  de- 
scription interrogatories  were  administered  to  the  A.  G-.  he  would  put  in  a 
full  answer.  And  the  following  passage  from  the  judgment  of  the  Lord 
Chief  Baron  in  Deare  v.  A.  G.  seems  to  show  that  he  would  not  resist  a  dis- 
covery (but  not  on  oath,  see  ante,  p.  71)  if  it  was  properly  required.  "I  am 
not  prepared  to  say  that  a  bill  of  discovery  has  ever  been  filed  or  could  upon 
principle  be  sustained  against  the  Attorney  Greneral  for  a  discovery  of 
matters  that  can  be  neither  in  his  personal  nor  official  knowledge :  or  that 
the  Crown  would  be  bound  through  the  medium  of  the  Attorney  G-eueral  to 
make  that-  discovery.  At  the  same  time  it  has  been  the  practice  which  I  hope 
never  will  be  discontinued  for  the  officers  of  the  Crown  to  throw  no  difficulty 
in  the  way  of  any  proceeding  for  the  purpose  of  bringing  matters  before  a 
court  of  justice  where  any  real  point  of  difficulty  that  required  judicial  deci- 
sion has  occurred."  And,  referring  to  a  particular  case  Crawford  v.  A.  G. 
7  Pri.  1,  where  the  Attorney  General  did  set  foith  a  full  answer,  he  says : 
I' There  the  Treasury  desired  that  the  question  might  be  brought  before  the 
judicial  consideration  of  some  court  of  justice ;  and  it  was  very  clear  when 
once  the  court  thought  that  it  ought  to  have  jurisdiction  over  the  subject 
matter  that  it  did  not  become  the  Attorney  General  to  urge  any  form  in 
opposition  to  it:  otherwise  I  think  it  would  be  a  difficult  thing  to  say  that  a 
mere  bm  of  discovery  might  be  filed  against  the  Attorney  General  instead 
of  putting  the  party  to  his  petition  of  right  which  is  the  proper  remedy 
against  the  Crown  where  he  claims  a  specific  relief  against  the  Cro-wn." 


A  foreign  sovereign  suing  in  this  country   brings  with  him 
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no  privileges  wMch  exempt  Kim  from  the  common  fare  of 
other  suitors:  King  of  Spain  v.  SuUett,  7  Bli.  N.  S.  359, 
p.  393  :  1  CI.  &  F.  333,  p.  353  :  and  must  therefore  give  dis- 
covery on  his  own  oath,  and  not  on  the  oath  of  an  agent  on 
his  behalf :  ibid. :  and  see  Prisleau  v.  U.  8.  A.  L.  E.  2  Eq. 
pp.  663,  664. 


(f)   Corporate  or  other  Bodies. 

See  the  different  kinds  of  bodies  mentioned  iu  rule  5,  post, 
P-77. 

In  order  that  a  party  litigating  with  a  corporate  or  other 
body  may  have  the  usual  remedy  or  sanction  which  enables 
him  to  rely  on  discovery,  namely,  that  the  person  who  gives 
discovery  gives  it  on  oath  and  can  therefore  be  indicted  for 
perjury  if  he  answers  falsely,  a  remedy  or  sanction  which 
would  not  exist  if  the  discovery  were  merely  given  by  the 
body  under  their  common  seal,  provision  is  made  (see  post  (4) 
as  to  interrogatories  and  piost  (5)  as  to  discovery  and  produc- 
tion of  documents)  for  obtaining  discovery  from  officers  or 
members  of  the  body  on  its  behalf :  see  Jessel,  M.  E.  in  Wil- 
S071  V.  Chtire/i,  9  Ch.  D.  pp.  555—556:  Wpch  v.  Meal,  3  P.  W. 
311:  Eedes.  PL  188:  Prisleau  v.  U.  S.  A.  L.  E.  2  Eq. 
p.  664. 

The  equity  practice — 

In  equity  the  difficulty  arising  from  the  fact  that  a  corporate  body  could 
not  answer  otherwise  than  under  their  common  seal  was  got  over  by 
allowing  a  plaintiff  to  add  as  co-defendant  with  the  corporate  body  an 
officer:  Wyc/i  t.  Meal:  Eedes.  PI.  188:  Moodalay  t.  Morton,  1  B.  C.  C.  468: 
Mcintosh  v.  G.  W.  R.  Co.,  2  D.  G-.  &  Sm.  758:  or  a  member:  see  post, 
p.  78  :  for  the  sole  purpose  of  getting  from  him  discovery  on  oath,  whether 
of  documents  in  the  possession  of  the  corporate  body  and  entries  therein : 
WycJi  T.  Meal:  Eedes.  PI.  188:  or  of  any  act  done  by  the  body:  Eedes. 
PI.  188 :  Moodalay  v.  Morton,  1  B.  C.  C.  468 :  or  in  fact  of  any  matters 
which  the  corporate  body  as  a  litigant  party  would  be  bound  to  discover. 

This  practice  which  constituted  an  infringement  of  the  rule 
(see  ante,  p.  40)  according  to  which  no  person  without  an 
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interest,  and  therefore  a  mere  witness,  could  be  a  party  for 
the  purpose  of  discovery  originated  with  Lord  Talbot  in 
Wych  V.  Meal,  3  P.  W.  311  (but  see  an  earlier  case,  Anon.  1 
Yern.  117,  cited  pod,  p.  81) :  and  Lord  Eldon  in  Fenton  v. 
Hughes,  7  Ves.  p.  289  (and  see  Bummer  v.  Corp.  of  Chelten- 
ham, posi,  p.  81)  admitted  the  practice  to  be  an  established 
one,  though  he  considered  that  the  principle  on  which  it  was 
based  was  questionable,  namely,  that  because  a  satisfactory 
answer  could  not  be  obtained  from  a  corporate  body  therefore 
you  made  the  secretary  a  party  to  get  the  discovery  from 
him,  and  that  as  to  the  further  reason,  namely,  that  his 
answer  might  enable  you  to  get  better  information  it  was 
very  singular  to  make  a  person  a  defendant  in  order  to 
enable  yourself  to  deal  better  and  with  more  success  with 
those  whom  you  had  a  right  to  put  on  the  record. 

The  ofScer  or  member  could  be  made  a  co-defendant  with 
the  corporate  body  not  only  to  a  bill  for  relief  against  the 
corporate  body  but  also  to  a  bill  for  discovery  against  them ; 
for  instance  to  a  bill  for  discovery  in  aid  of  the  defence  to  an 
action  by  the  corporate  body  :  Glascott  v.  Copper  Miners'  Co. 
11  Sim.  305 :  Imperial,  8fc.  Association  v.  Whitham;  L.  E. 
3  Eq.  89. 

The  practice  was  described  by  Jessel,  M.  R.  in  Wilson  v. 
Church,  9  Oh.  D.  pp.  555 — 556,  as  cumbrous  and  expensive, 
as  involving  in  many  cases  the  injustice  of  throwing  the  costs 
of  the  discovery  upon  the  adversary  though  he  might  be 
right  in  the  action,  or  of  rendering  it  necessary  for  the  person 
so  made  a  party  to  take  proceedings  against  the  corporate 
body  to  recover  his  costs  (see  however  p)ost,  p.  82,  as  to  his 
costs  of  giving  the  discovery). 

As  to  the  equity  practice  in  regard  to  discovery  of  docu- 
ments under  sects.  18  and  20  of  the  Chancery  Procedure  Act, 
see  post,  p.  85. 

It  was  not  confined  to  corporate  bodies  in  the  technical 
sense.  For  instance  foreign  republics  were  within  the  rule : 
see  BepuhUc  of  Peru  v.  Weguelin  :  Republic  of  Costa  Rica  v. 
Erlangcr:   JJ.  8.  A.  v.  Wagner:  all  cited i^os;!,  pp.  81,  82. 


PARTIES  FOR  THE  PURPOSE  OE  DISCOVERY.  75 

(1)   The  Extent  of  the  Diseoreri/  ichich  can  be  required  from  the 
Corporate  or  other  (see  Rule  5,  post,  p.  77)  Body. 

The  discoTery  -which,  can  be  required  from  a  corporate  or 
other  body  through  its  officers  and  members  is  that  which  it 
would  be  bound  to  give  as  a  litigant  party,  that  is  to  say,  the 
knowledge  iaformation  and  belief  of  its  agents  (see  as  to  the 
knowledge  information  and  belief  of  agents  in  relation  to  dis- 
covery, post,  p.  138  :  and  of  past  agents,  post,  p.  142  :  and  see 
Moline  V.  Tasmanian  Co.  post) :  such  as  it  could  have  been 
required  to  give  in  equity  under  its  common  seal. 

Where  a  body  answered  under  their  common  seal  they  were  bound  to  take 
the  means  of  acquh-ing  all  the  knowledge  of  their  officers  agents  or  servants 
on  the  subject :  see  Jlcliilosh  v.  G.  W.  E.  Co.  4  D.  G.  &  Sm.  5ii  (and  see 
Ball  V.  L.  ^  _Y.  ;r.  S.  Co.  cited  post,  p.  139),  where  this  principle  was 
carried  to  the  length  of  allowing  exceptions  to  an  answer  by  the  company 
and  the  secretary  alleging  their  ignorance  as  to  certain  matters  charged  to 
hare  been  transacted  by  their  engineer,  but  not  stating  that  they  had  in- 
quired of  him,  though  the  engineer  was  himself  a  defendant  and  had  put  in 
a  separate  answer  alleging  that  he  had  no  remembrance  on  the  subject :  so 
also  to  examine  all  the  documents  in  their  possession  before  answering : 
A.  G.  V.  East  Retford,  2  M.  &  K.  p.  40. 

The  foUowing  case  also  bears  upon  the  obligation  to  give 
discovery  relating  to  transactions  antecedent  to  the  appoint- 
ment of  the  present  officers  of  the  company.  In  Moline  v. 
Tasmanian  R.  Co.  32  L.  T.  828,  interrogatories  were  ordered 
to  be  answered  by  one  of  their  directors  or  their  secretary  or 
such  other  officer  as  was  most  conversant  with  the  transac- 
tions relating  to  the  subject-matter  of  the  action,  the  transac- 
tions being  antecedent  to  the  appoiatment  of  the  present 
secretary  and  directors.  The  secretary  having  put  in  an 
answer  which  was  considered  futile  and  unsatisfactory,  and  a 
motion  being  made  for  a  better  answer  and  also  for  an  order 
for  examiaation  (under  section  46  of  the  C.  L.  P.  Act,  1854, 
see  ante,  p.  39  n.)  of  certain  persons  who  were  practically  the 
company  as  owning  nearly  all  the  shares  and  who  were  en- 
gaged in  the  transactions  in  question,  in  order  to  discover 
whether  the  secretary  had  access  to  certain  information  and 
therefore  the  power  of  giving  the  discovery  sought  by  the 
interrogatories,   the   order  was  made,   the  hearing   of   the 
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motion  for  a  better  answer  being  postponed  -until  after  the 
examination. 


(2)  As  to  the  Degree  of  Obligation  of  the  Corporate  or  other 
(see  Rule  5,  post,  p.  77)  £odi/. 

The  obligation  of  the  body  is  not  to  give  discovery  by  any 
officer  or  member  that  the  adversary  chooses  to  select :  see 
post,  p.  82  (but  see  as  to  the  equity  practice,  post,  p.  81) ; 
but  to  put  forward  some  officer  or  member  who  can  give  the 
discovery :  see  post,  p.  79,  as  to  interrogatories :  and  post, 
p.  84,  as  to  discovery  and  production  of  documents. 

It  is  not  however  a  condition  of  the  right  of  the  body  to 
sue  that  there  is  some  person  who  can  give  discovery  on  its 
behalf :  see  Lord  Oairns  in  U.  8.  A.  v,  Wagner,  L.  R.  2  Oh. 
pp.  694 — 595,  part  of  which  is  cited  ante,  p.  62.  A  foreign 
republic  might  sue  iu  its  own  name  and  was  not  bound  to 
sue  in  the  name  of  or  otherwise  name  on  the  record  some 
person  upon  whom  the  defendant  could  call  for  discovery  on 
its  behalf,  (1)  on  the  ground  above  stated,  (2)  on  the, ground 
that  the  proper  course  at  all  events  was  to  move  to  stay  pro- 
ceedings until  some  proper  person  was  named  to  give  dis- 
covery (see  post,  p.  79  n.)  :  U.  8.  A.  y.  Wagner,  L.  E.  2  Ch. 
582,  reversing  Wiokens,  V.  C.  L.  E.  3  Eq.  724,  who  had 
allowed  the  demurrer,  considering  that  otherwise  the  plaintifE 
republic  would  obtain  an  advantage  which  no  other  suitor 
had,  and  distinguishing  it  from  the  case  of  an  English  cor- 
poration who  could  sue  without  producing  its  officers,  for  the 
defendant  could  mate  one  of  its  officers  party  to  a  cross  bill : 
ibid.  pp.  731,  735,  736.  But  ordinarily  the  provisions  of 
Ord.  XXXI.  r.  21  will  be  applied  in  the  event  of  the  corpo- 
rate body  failing  to  give  proper  discovery  :  see  for  instance, 
Bepublic  of  Liberia  v.  Boy e,  post,  p.  86. 
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(3)  A%  to  how  far  it  is  Legitimate  to  use  the  Process  of  the 
Court  against  the  Officer  or  Member  appointed  to  give 
the  Discovert/. 

In  equity  wliere  he  was  made  a  party  this  could  of  course 
have  been  done :  see  post,  p.  81. 

Under  C.  L.  P.  Act,  1854,  s.  51,  attachment  could  issue 
agaiast  the  ofScer  directed  to  answer,  see  App.  Ch.  II. : 
although  (according  to  the  usual  practice,  see  post,  p.  82)  the 
order  was  made  in  his  absence.  It  would  be  issued  at  the  in- 
stance of  the  corporate  body.  In  Madrid  Bank  v.  Bayley,  L.  E. 
2  Q.  B.  37  :  36  L.  J.  Q.  B.  15,  an  action  brought  by  the 
liquidator  (see  as  to  the  liquidator  post,  p.  294)  in  the  name 
of  the  company,  an  order  was  made  (against  the  opposition 
of  the  liquidator  who  swore  that  he  had  no  power  over  the 
directors  and  could  not  answer  himself)  staying  proceedings 
until  the  directors  had  complied  with  an  order  to  answer 
interrogatories  obtained  against  them  by  the  defendant :  the 
liquidator  thereupon  applied  for  and  obtained  an  order  for 
attachment  against  the  directors,  on  the  ground  that  he, 
being  the  person  beneficially  interested  in  the  proceedings 
and  the  real  plaintiff,  was  the  person  really  injured  by  their 
refusal  to  answer.  Unless  the  directors  were  specified  in  the 
order  as  the  officers  to  answer  under  sect.  51  of  the  C.  L.  P. 
Act,  they  could  not  be  attached  for  default  in  answering  :  the 
company  were  not  bound  to  answer  under  that  section  but 
only  the  specified  officer  :  Button  v.  8.  E.  R.  W.  N.  68,  p.  20, 
where  apparently  by  mistake  an  order  had  been  obtained  for 
the  company  to  answer.  See  also  Lacharme  v.  Quartz  Rock 
Co.  post,  p.  86,  where  an  order  for  inspection  was  made 
directly  against  an  officer. 


(4)  Interrogatories. 

If  any  party  to  a  cause  or  matter  be  a  body  corporate  or  a 
joint  stock  company  whether  incorporated  or  not  or  any 
other  body  (see  ante,  p.  74,  as  to  foreign  republics)  of  persons 
empowered  by  law  to  sue  or  be  sued  whether  in  its  own  name 
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or  in  the  name  of  any  officer  or  other  person*  any  opposite 
party  may  apply  for  an  order  allowing  him  to  deliver  interro- 
gatories to  any  memher  or  officer  of  such  corporation  com- 
pany or  body  and  an  order  may  be  made  accordingly.  Ord. 
XXXI.  r.  5.  A  corporation  sole  is  not  within  this  rule : 
discovery  could  be  had  from  him  in  chancery  as  from  a 
private  individual :  Dan.  Oh.  Pr.  134. 

This  rule  is  adopted  from  sect.  51  of  the  C.  L.  P.  Act  (see 
post,  App.  Oh.  II.),  extending  however  the  liability  to  be  in- 
terrogated to  a  membert  as  well  as  an  officer;  and  it  seems 
that  it  is  intended  to  be  worked  in  the  same  way :  see  Wilson 
V.  Church,  9  Oh.  D.  pp.  555 — 556  :  Berlceky  v.  Standard 
Discount  Co.  13  Oh.  D.  pp.  99,  101 :  Republic  of  Costa  Rica 
V.  Erlanger,  1  Oh.  D.  p.  174. 

It  was  sufficient  under  sect.  51  of  the  0.  L.  P.  Act,  1854  if 
the  officer  was  an  officer  at  the  time  the  order  for  answering 
was  made :  Madrid  Bank  v.  Bayley,  L.  E.  2  Q,.  B.  37 :  36 
L.  J.  a  B.  15. 

Directors  were  still  officers  for  this  purpose  after  a  winding- 
up  order  though  they  had  ceased  to  act :  ibid,  (see  this  case 
cited  ante,  p.  77) ;  and  see  as  to  a  late  director  after  the 
company  had  ceased  to  carry  on  business  :  Lacharme  v.  Quartz 
RoeJc,8fc.  Co.  cited,  post,  p.  86. 

See  as  to  a  secretary  who  had  resigned  since  the  filing  of 
the  biU :  Acomb  v.  Landed  Estates  Co.  14  W.  E.  387  :  14 
L.  T.  57. 

See  as  to  a  liquidator  post,  p.  294  :  and  Madrid  Bank  v. 
Bayley,  ante,  p.  77. 

An  attorney  on  the  record  was  not  an  officer  within  the 


*  In  equity  the  rule  enabling  an  officer  or  member  to  be  made  a  party  (see 
ante,  p.  73)  did  not  apply  where  the  body  could  be  sued  by  their  public 
officer  for  he  could  answer  on  oath  :  Sendrie  v.  Thomson,  1  Ir.  Ch.  B.  298. 
Under  the  C.L.  P.  Act  a  public  officer  suing  under  7  Geo.  4,  u.  46  could  be 
interrogated  as  being  a  party  :  McKewan  v.  Rolt,  28  L.  J.  Ex.  380:  4  H.  & 
N.  738  :  so  a  clerk  of  commissioners  sued  as  such ;  Mason  v.  Wythe  3  F.  &F. 
153, 

t  There  is  no  hardship  in  making  a  member  answer  on  behalf  of  the  body  • 
he  IS  a  partner  and  in  reality  a  defendant  (or  plaintiff)  though  by  reason  of 
the  rule  as  to  corporate  bodies  he  is  not  named  on  the  record  •  see  Jessel 
M.  E.  m  Berkeley  v.  Standard  Discount  Co.  13  Oh.  D.  p.  99      See  as  to  a 
member  being  directed  to  answer,  post,  p.  80. 
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meaning  of  sect.  50  (inspection)  of  the  C.  L.  P.  Act :  Broicii. 
y.  The  Thames,  S^c.  Co.  43  L.  J.  C.  P.  112. 

On  the  application  for  leave  to  deliver  interrogatories  their 
propriety  will  not  be  considered :  Berkeky  v.  Standard  Dis- 
count Co.  9  Ch.  D.  643  :  (though  see  Eeicctson  v.  The  Whit- 
tington,  8fc.  Co.  W.  N.  75,  p.  219) :  and  in  fact  the  pui-pose 
of  the  application  is  mereh'  (but  see  joost)  to  fix  upon  the 
person  to  answer  if  it  is  a  case  in  which  interrogatories  can  be 
delivered  without  leave  under  rule  1 :  Singer  Manufacturing 
Co.  V.  Long,  22  S.  J.  854,  where  on  this  ground  it  was  held 
that  a  summons  for  this  purpose  might  be  taken  out  in  long 
vacation :  and  see  j^ost. 

As  to  the  Selection  of  the  Person  to  Answer  (see  also  ante,  p.  76). 

The  purpose  of  the  application  is  in  a  case  where  leave  to 
interrogate  is  not  necessary  under  rule  1  to  fix  upon  the 
person  to  answer  :  see  Singer  Manufacturing  Co.  v.  Long, 
ante :  and  see  the  oases  ]post.  But  an  order  may  be  made 
upon  the  body  to  answer  without  naming  any  particular 
person,  for  instance,  "by  the  secretary  (or  clerk)  or  other 
proper  officer :  "  see  Mayor  of  Swansea  v.  Quirk,  post,  p.  83  : 
and  see  the  forms  in  Chitty,  pp.  286 — 287 :  and  Dan.  Ch. 
F.  1704.* 

The  judge  in  chambers  will  on  the  application  for  leave 
(but  see  Singer  Manufacturing  Co.  v.  Long,  ante)  to  deliver 
the  interrogatories  direct  who  shall  be  required  to  answer  the 
interrogatories :  and  it  is  open  to  the  adversary  to  show  why 
one  member  and  not  another  can  give  the  information  or  why 
one  member  can  give  information  on  one  set  of  questions  and 
another  member  on  another  set  of  questions :  see  Jessel,  M.  E. 
in  Wilson  v.  Church,  9  Ch.  D.  p.  557  :  Berkeley  v.  Standard 
Discount  Co.  9  Ch.  D.  643  :  Be  Alexandra  Palace  Co.  16  Ch. 
D.  58  :  and  see  Mcintosh  v.  G.  W.  B.  Co.  2  D.  G.  &  Sm. 
758,  where  not  only  the  secretary  but  also  the  chief  engineer 

*  It  -was  stated  by  James,  L.  J.  in  BepuUic  of  Costa  Sica  v.  Erlmger,  p. 
173,  that  the  form  of  order  prescribed  by  the  rules  of  the  Jud.  Act  was  that 
given  at  common  law  and  also  in  equity  namely  that  the  proceedings  of  a 
plaintiff  corporate  body  should  be  stayed  untO.  they  had  named  some  proper 
person  to  give  the  discovery.     But  qu. 
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was  made  a  co-defendant  for  the  purpose  of  discovery  of 
matters  transacted  by  him  on  behalf  of  the  company :  see 
also  Moline  v.  Tasmanian  B.  Co.  cited  ante,  p.  75,  and  the 
form  of  order  there  used. 

It  might  seem  to  be  legitimate  according  to  a  recent  case 
to  deliver  all  the  interrogatories  to  the  different  ofScers,  each 
officer  to  answer  the  questions  as  to  which  he  has  any  special 
knowledge,  but  the  report  is  not  clear,  and  it  may  be  that 
the  adversary  was  himself  to  indicate  the  particular  interro- 
gatories which  he  wished  to  be  answered  by  particular  officers  : 
Compagnie,  8fc.  Pacifique  v.  Penman  Guano  Co.  28  S.  J.  410. 

The  person  proposed  by  the  adversary  will  not  be  called  on 
to  answer  the  interrogatories  if  the  body  show  any  reasonable 
objection  to  him :  Manchester  Val  cle  Trovers  Co.  v.  Slagg, 
W.  N.  82,  p.  127,  where  the  plaintiff  company  applied  that 
a  shareholder  and  former  director  of  the  defendant  company, 
but  who  was  also  a  large  shareholder  in  the  plaintiff  com- 
pany and  personally  interested  in  the  success  of  the  action, 
might  be  directed  to  answer  on  the  defendant's  behalf :  the 
defendants  objecting  and  offering  to  answer  by  their  secre- 
tary, their  objection  was  allowed  by  the  Court  of  Appeal, 
ibid.  Qu.  whether  the  fact  that  the  person  selected  by  the 
adversary  is  his  friend  is  an  objection  as  suggested  by  Mellish, 
L.  J.  in  Repuhlic.  of  Costa  Rica  v.  Erlanger,  1  Oh.  D.  p.  173. 

The  body  has  as  much  interest  as  anybody  else  in  seeing 
that  the  proper  person  should  answer  because  the  effect  of  the 
answer  may  be  very  serious  as  regards  its  position  :  see  Jessel, 
M.  E.  in  Berkeley  v.  Standard  Discount  Co.  13  Oh.  D.  p.  99 : 
see  as  to  reading  the  answer  against  the  body,  post,  p.  83. 

The  secretary  is  as  a  rule  the  proper  person  to  answer :  see 
Jessel,  M.  E.  in  Berkeley  v.  Standard  Discount  Co.  p.  99. 

It  was  the  practice  of  Jessel,  M.  E.  not  to  direct  a  member 
to  answer  unless  there  was  no  officer  in  a  position  to  do  so, 
that  is  to  say,  who  had  a  competent  knowledge  of  the  facts, 
and  not  to  call  upon  any  one  to  answer  who  had  not  the 
means  of  doing  so:  Berkeley  v.  Standard  Discount  Co.  13 
Ch.  D.  p.  99 :  and  see  Blackburn,  J.  in  Republic  of  Costa 
Rica  V.  Erlanger,  p.  174. 
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But  an  officer  is  not  necessarily  an  improper  person  because 
he  has  no  personal  knowledge  of  the  matters.  "  Directors  of 
a  company  in  answering  interrogatories  must  not  only  answer 
as  to  their  individual  knowledge  but  in  answering  for  the 
company  they  must  get  such  information  as  they  can  from 
other  servants  of  the  company  who  personally  have  con- 
ducted the  transaction  in  question,  and  they  cannot  properly 
answer  interrogatories  by  saying  they  know  nothing  about 
the  matter  when  it  is  in  their  power  to  obtaiu  information 
from  other  servants  of  the  company  who  may  have  personal 
knowledge  of  the  facts  " :  Cotton,  L.  J.  in  Southwark  Water 
Co.  V.  Quick,  3  Q.  B.  D.  p.  321.  The  dictum  in  Bechervaise 
T.  G.  W.  B.  Co.  L.  E.  6  0.  P.  p.  38,  to  the  effect  that  it 
was  ridiculous  to  expect  the  secretary  to  know  anything 
about  an  accident  at  which  he  was  not  present  is  not  in 
accordance  with  equity  practice :  see  also  as  to  this  case,  post, 
p.  142.  See  ante,  p.  75 ,  as  to  the  obligation  of  the  corporate 
body  to  give  its  agents'  information. 

In  equity  (see  the  practice,  ante,  p.  73)  the  plaintiff  might  select  any 
person  (that  is  to  say  an  officer  or  member  of  the  body)  he  pleased  (any  per- 
son with  respect  to  whom  there  was  an  averment  that  he  or  he  and  others 
had  in  their  custody  books  and  papers  relating  to  the  matters  in  the  bill  and 
whereby  their  truth  would  appear :  Glascott  v.  Copper  Miners'  Co.  11  Sim. 
p.  313,  where  the  governor,  deputy  chairman,  one  of  the  directors,  and  the 
secretary  were  made  co-defendants  with  the  company  to  a  bUI  of  discovery 
in  aid  of  the  defence  to  an  action  by  the  company:  Anon.  1  Vem.  117,  bill 
to  discover  writings  where  after  insufficient  answer  by  the  corporation  it  was 
ordered  that  the  clerk  and  such  principal  members  as  the  plaintifl'  should 
think  iit  should  answer  on  oath :  see  also  Mummer  v.  Corp.  of  Cheltenham,  14 
Ves.  245,  suit  against  a  corporation  as  trustees  for  a  charitable  purpose,  the 
individual  corporators  being  made  co-defendants  and  personally  charged 
with  fraud,  where  Lord  Eldon  at  pp.  253,  251,  considered  that  under  parti- 
cular circumstances,  for  instance  if  an  individual  corporator  had  obtained 
possession  of  a  deed  and  destroyed  or  cancelled  it,  the  court  would  order  that 
besides  the  clerk  of  the  company  such  principal  members  as  the  plaintiflB 
should  think  fit  should  answer  on  oath,  and  that  the  teason  of  making  the 
clerk  or  officer  a  party  was  that  generally  he  was  the  person  who  could  give 
the  information  and  accordingly  overruled  their  demurrer),  and  make  him 
co-defendant  with  the  corporate  body  for  the  purpose  of  discovery,  and  if 
the  person  so  made  co-defendant  was  subject  to  the  process  of  the  court  the 
plaintiff  might  use  that  process  for  the  purpose  of  extracting  whatever  coidd 
be  got  from  biTin  :  see  James,  L.  J.  in  Republic  of  Costa  Mea  v.  Erlanger,  1 
Ch.  D.  pp.  172—173  :  and  Wickeus,  V.  C.  in  Prisleau  v.  U.  S.  A.  L.  R.  2 
Eq.  pp.  666,  667. 

But  it  did  not  necessarily  follow  that  he  could  visit  upon  the  body  the 
default  in  appearing  or  answering  of  the  members  or  officers  he  had  selected, 
for  instance,  that  he  could  stay  proceedings  in  the  original  suit  of  the  body 
until  appearance  or  answer  of  the  member  or  officer  made  co-defendant  with 
the  body  to  a  cross  suit  for  discovery  :  Republic  of  Costa  Sicn  v.   Erlanger, 

D.  G 
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pp.  172—173,  175:  Frisleauy.  U.  S.  A.  L.  B.  2Eq.  659:  Glascottv.  Copper 
Miners'  Co.  p.  314. 

Nor  was  this  because  they  might  be  persona  over  whom  the  body  might 
have  no  control  or  authority  so  as  to  compel  them  to  put  in  an  answer, 
which  was  the  ground  on  which  Wickena,  V.  C.  in  Prislecui  v.  TT.  S.  A.  (and 
see  the  same  judge  in  Xf.  S.  A.  v.  Wagner,  L.  B.  2  Eq.  p.  731)  refused  to 
extend  the  time  for  taking  evidence  in  the  original  suit  by  the  U.  S.  A.  until 
the  president,  who  had  been  made  co-defendant  with  the  TJ.  S.  A.  to  a  cross 
suit  for  discovery,  had  answered,  but  because  the  utmost  extent  (see  ante, 
p.  76)  of  the  obligation  of  the  body  was  to  give  discovery  by  some  proper 
officer  or  member,  and  not  by  the  particular  member  or  of&eer  the  opponent 
had  chosen  to  select :  SepMio  of  Costa  Sica  v.  Erlanger,  pp.  172 — 175 :  if  it 
were  otherwise  he  might  select  some  person  who  would  decline  to  give  the 
discovery  and  so  he  might  get  rid  of  the  suit  altogether :  Mellish,  L.  J. 
ibid.  p.  173  :  and  see  Blackburn,  J.  ibid.  p.  175. 

A  proper  order  therefore  both  at  common  law  and  equity  might  be  to  stay 
the  suit  of  the  body  until  they  had  named  some  proper  person  or  persons  to 
give  the  discovery :  Sepuhlicof  Costa  MicaY.  Erlanger,  ^'p.  173 — 176;  Republic 
of  Feru  v.  Weguelin,  L.  B.  20  Eq.  140 :  Xf.  S.  A.  v.  Wagner,  L.  B.  2  Ch. 
p.  590 :  or  even  untU  a  particular  person  had  given  the  discovery  if  it 
appeared  he  was  the  right  person  :  Blackburn,  J.  in  Mepublie  of  Costa  Rica  v. 
Erlanger,  p.  175. 

The  Position  of  the  Officer  or  Member  called  on  to  answer  Inter- 
rogatories— his  Costs. 

The  officer  or  memlDer  is  the  representative  or  alter  ego  of 
the  body  for  the  purpose  of  answering  the  interrogatories : 
see  Thesiger,  L.  J.  in  Berkeley  t.  Standard  Discount  Co.  13 
Ch.  D.  p.  101. 

The  objection  to  be  taken  to  the  interrogatories  under 
rule  5  is  not  an  objection  by  the  person  actually  interrogated 
but  by  the  party  for  whom  he  is  called  on  to  answer  :  ibid. 

In  practice  under  the  C.  L.  P.  Act  the  corporate  body 
was  alone  represented.  The  application  for  the  adminis- 
tration of  interrogatories  was  made  in  chambers  against 
the  corporate  body  and  if  they  had  any  objection  to  the 
interrogatories  the  corporate  body  appeared  by  their  soli- 
citor, but  the  officer  never  appeared.  He  never  had  any 
claim  to  costs  either  before  or  after  the  interrogatories  were 
answered  by  him.  It  was  a  matter  entirely  between  the 
parties  to  the  action,  the  corporation  being  one  of  those 
parties ;  and  when  the  action  was  terminated  and  the  costs 
taxed  it  was  the  corporation  and  they  alone  who  had  any 
claim  to  costs :  ibid.  Under  section  51  of  the  C.  L.  P.  Act 
the^  interrogatories  were  delivered  to  the  body  corporate  or 
their  attorney. 
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The  practice  should  it  would  seem  be  the  same  now.  The 
corporate  body  is  served  with  the  application.  The  soli- 
citor of  the  body  should  act  for  the  officer  or  member  directed 
to  answer  and  should  prepare  the  answer  for  him  and  charge 
the  body  with  the  costs.  These  costs  are  part  of  the  body's 
costs  if  they  succeed.  No  formal  provision  wiU  be  made  for 
his  costs  separate  from  the  costs  of  the  body :  ibid.  pp.  99, 
100,  102,  reversing  Fry,  J.  12  Oh.  D.  295.  See  also  the 
forms  in  Dan.  Ch.  Pr.  1704  :  Chitty,  pp.  286—287. 

It  seems  that  in  eqiiitylie  should  have  put  in  a  joint  answer  with  the  body 
unless  there  were  some  reason  for  putting  in  a  separate  answer ;  and  where 
he  put  in  a  separate  answer  by  a  separate  soMoitor  without  any  reason  he  was 
held  not  entitled  to  get  his  costs  from  the  plaintiff :  see  Booth  v.  Birmingham 
%c.  Co.  16  W.  K.  538 :  see  however  Law  v.  London,  ^c.  Co.  1  K.  &  J.  p.  232, 
where  the  secretary's  costs  were  ordered  to  be  paid  to  him  by  the  plaintiff 
and  recovered  by  the  plaintifi  from  the  company. 

The  real  position  of  the  officer  or  member  called  upon  to 
give  discovery  as  the  representative  or  alter  ego  of  the  body 
seems  hardly  to  have  been  grasped  by  the  judges  in  a  case 
of  Mai/or  of  Simnsea  v.  Quirk,  5  C.  P.  D.  106.  There  the 
defendant  had  obtained  an  order  for  the  delivery  of  interro- 
gatories to  J.  T.  the  town  clerk  or  other  the  proper  officer. 
The  town  clerk  answered  them  and  objected  to  give  certain 
information  which  was  required  on  the  ground  that  it  was 
derived  from  privileged  communications  made  to  him  by  the 
corporation  as  their  solicitor.  It  was  held  that  the  corporation 
after  putting  forward  this  officer  to  answer  for  them  could  not 
avail  themselves  of  his  individuality  as  solicitor  and  refuse  to 
answer  on  the  ground  of  privilege  :  for  by  electing  to  answer 
through  him  they  waived  the  privilege,  pp.  107,  108.  The 
ground  of  this  decision  is  too  narrow.  The  officer  or  member 
is  called  upon  to  give  the  information  of  the  body.  He  is 
their  mouthpiece  :  he  has  no  individuality  at  all.  It  makes 
no  difference  whether  the  body  elected  to  answer  through  him 
or  not. 

As  to  Reading  the  Ansiver  against  the  Body. 

In  Manchester,  ^c.  Co.  v.  Slagg,  W.  N.  82,  p.  127,  the 
Court  of  Appeal  expressly  refused  to  give  an  opinion  as  to 
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whether  the  answer  of  the  officer  or  member  could  he  read 
against  the  company. 

The  point  seems  never  (unless  perhaps  in  Gibbons  v.  Water- 
loo  Bridge  Co.)  to  have  heen  actually  decided  in  equity  though 
the  opinion  was  that  it  could  not  he  read  against  the  company : 
see  Mcintosh  v.  G.  W.  E.  Co.  4D.  G.  &  Sm.  p.  546:  Steieard 
V.  i:.  I.  Co.  2  Vern.  380 :  Bummer  v.  Corp.  Cheltenham,  14 
Ves.  p.  247:  Wych  v.  Meal,  3  P.  W.  310:  Re  Barned's  Bank- 
ing Co.  L.  E.  2  Oh.  p.  354 :  Gibbons  v.  Waterloo  Bridge  Co. 
1  C.  P.  Coop.  385 :  5  Pri.  491  p.  493,  where  it  was  held  ap- 
parently on  this  ground  that  the  clerk  could  not  refuse  to 
answer  matter  exposing  the  company  to  penalties :  (see  as  to 
this  last  point,  |Jos^,  p.  343). 

In  Wych  v.  Meal  Lord  Talbot  considered  that  though  the 
answer  could  not  be  read  against  the  company  it  might  be  of 
use  to  direct  the  plaintiff  how  to  draw  and  pen  his  interroga- 
tories towards  obtaining  a  better  discovery :  and  in  Mcintosh 
V.  G.  W.  B.  Co.  4  D.  G-.  &  Sm.  p.  546,  Knight-Bruce,  Y.  C. 
observed  that  there  might  be  a  right  to  discovery  from  A. 
as  to  the  acts  of  B.  and  yet  no  right  to  use  it  as  evidence 
against  B. 


(5)  Discovery  and  Production  of  Documents. 

Discovery  of  documents  is  obtained  from  a  corporate  or 
other  (see  rule  5,  ante,  p.  77)  body  by  means  of  an  order 
against  the  corporate  body  for  an  affidavit  of  documents  in 
its  possession  to  be  made  by  the  secretary  clerk  or  other 
proper  officer  or  officers  on  its  behalf :  see  the  forms  in  Seton, 
and  see  the  cases  post :  an  order  for  production  of  the  docu- 
ments disclosed  in  the  affidavit  can  then  (as  at  common  law, 
or  in  the  order  for  the  affidavit  in  the  Chancery  Division :  see 
post,  p.  154)  be  made  against  the  body. 

It  seems  to  have  been  considered  by  Lush,  J.  in  Cooke  v. 
Oceanic  Steam  Co.  W.  N.  75,  p.  220,  that  no  provision  was 
made  by  the  rules  of  the  Jud.  Act  for  ordering  an  affidavit 
of  documents  against  a  company  and  therefore  it  was  neces- 
sary to  fall  back  upon  sect.  60  of  the  C.  L.  P.  Act,  1854 
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("  some  officer  to  be  named  of  such  body  corporate,"  see  post, 
App.  Ch.  II.)  as  an  authority  for  such  an  order.  But  this  is 
not  so.  Under  sect.  18  (see  post,  App.  Ch.  II.)  of  the  Chan- 
cery Procedure  Act  it  -was  held  that  an  order  of  this  nature 
could  be  made  against  a  company,  "  on  oath"  not  necessarily 
meaning  the  oath  of  the  defendant  himself  (see^.  G.  v.  Dere- 
hani,  i§T.  Co.  contra),  but,  in  the  case  of  a  defendant  who  in 
the  nature  of  things  could  not  take  an  oath,  the  oath  of  some 
proper  person  (see  also  ante,  pp.  62,  64),  and  that  it  was  not 
against  the  letter  and  was  within  the  spirit  of  the  act  to 
decide  that  the  plaintiff  was  entitled  to  discovery  of  docu- 
ments on  oath  and  not  merely  under  the  corporate  seal : 
Sanger Y.  G.  W.  B.  Co.  4  D.  G.  &  J.  p.  76  (overruling^.  G. 
T.  East  Dereham,  8(c.  Co.  5  W.  E..  486,  and  Law  v.  London, 
^c.  Co.  10  Ha.  App.  20).  There  is  no  reason  for  giving  a 
different  interpretation  to  the  present  rule.  And  in  fact 
sect.  50  of  the  C.  L.  P.  Act  is  now  repealed,  see  ante,  p.  6. 

In  Ranger  v.  G.  W.  M.  Co.  the  order  for  the  affidavit 
was  qualified  by  a  provision  "unless  the  company  should 
satisfy  the  court  by  sufficient  evidence  that  it  was  unable  to 
obtain"  :  and  so  ia  Repuhlic  of  Liberia  v.  Roye,  L.  R.  16  Eq. 
179,  referred  to  post,  p.  86.  But  it  is  not  usual  to  insert 
this  qualification.  And  see  ante,  p.  76,  as  to  the  degree  of 
obligation  of  the  corporate  body. 

Where  an  order  for  an  affidavit  of  documents  had  been 
made  against  the  clerk  of  the  Mercers'  Company  made  co- 
defendant  with  the  company  for  the  purpose  of  discovery,  it 
was  held  no  excuse  for  non-compliance  with  the  order  that 
the  wardens,  the  governing  body,  had  the  custody  of  the 
doctiments,  and  that  he  could  not  inspect  them  without  their 
permission :  at  least  he  must  say  that  he  had  applied  for 
permission  and  been  refused  (see  in  this  connection  Stuart  v. 
Bute,  Taylor  v.  Rundell,  and  other  cases  discussed  post,  pp. 
135 — 137) ;  and  so  in  the  case  of  the  secretary  and  directors 
of  a  company :  A.  G.  v.  Mercers''  Co.  9  W.  E.  83. 

It  was  considered  that  the  court  had  jurisdiction  under 
sect.  6  of  the  C.  L.  P.  Act,  1851  and  section  50  of  the  C.  L.  P. 
Act  1854,  to  make  an  order  against  the  officer  (a  late  director) 
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for  inspection  of  the  company's  books,  and  sucli  an  order  was 
made  where  an  order  for  inspection  made  against  the  com- 
pany could  not  be  enforced,  they  haying  ceased  to  carry  on 
business,  and  having  no  property  against  which  sequestration 
could  issue :  Lacharme  v.  Quartz  Bock  Co.  31  L.  J.  Ex.  335. 

See  as  to  who  are  officers  or  members  of  a  body  so  that 
they  may  be  ordered  to  answer  interrogatories,  ante,  p.  78. 

See  as  to  a  liquidator  post,  p.  294 :  and  Madrid  Bank  v. 
Bayley,  ante,  p.  77. 

The  affidavit  of  documents  must  if  practicable  be  made  by 
some  person  who  has  personal  knowledge  as  to  the  documents 
in  ihe  possession  of  the  corporate  body.  In  Bepublic  of  Li- 
beria V.  Boye,  1  App.  Cas.  139,  the  plaintiff  republic  had 
been  ordered  (L.  E.  16  Bq.  179)  to  make  an  affidavit  of 
documents  by  one  or  more  of  its  officers  or  ministers.  An 
affidavit  was  made  by  its  consul  general  in  England  who  was 
able  to  specify  as  to  the  documents  in  England,  but,  as  to 
whether  there  were  any  documents  abroad,  could  only  state  that 
according  to  the  best  of  his  knowledge  information  and  belief 
there  were  no  other  documents.  The  affidavit  was  held  in- 
sufficient ;  for  (per  Lord  Cairns)  his  information  was  obviously 
merely  such  information  as  was  sent  to  him,  and  he  did  not 
profess  to  have,  and  from  the  nature  of  the  case  could  not 
have,  any  personal  knowledge  on  the  subject,  that  the  plain- 
tiffs had  no  business  to  put  forward  a  person  who  was  without 
any  knowledge  whatever  on  the  subject,  that  he  was  not  the 
proper  officer,  and  that  some  person  on  the  spot  was  the 
proper  person,  pp.  142—143.  Lord  Hatherley,  at  p.  146, 
considered  that  though  where  a  defendant  in  person  made  an 
affidavit  and  swore  there  were  such  and  such  documents  and 
no  others  that  oath  was  all  the  opponent  was  entitled  to ;  in 
the  case  of  a  person  not  having  himself  charge  of  the  docu- 
ments as  officer  of  a  corporate  body  he  must  state  his  sources  of 
knowledge  and  means  of  information,  that  it  was  not  enough 
for  him  to  say  "  to  the  best  of  my  belief  these  are  all  the 
documents  that  can  be  had  "  when  it  might  be  no  part  of  his 
duty  to  know  anything  whatever  on  the  subject,  and  that 
without  such  an  explanation  the  court  had  not  that  which  it 
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required  and  •wMoli  it  had  a  right  to  have,  namely,  the  sanc- 
tion of  the  oath  of  the  proper  officer  that  those  were  all  the 
documents.  The  decree  of  the  court  below  dismissing  the 
action  for  non-compliance  with  the  order  was  affirmed :  see 
post,  Bk.  ni.  Ch.  VII.  Sect.  III. 


(g)  Sheriffs. 

In  any  action  against  or  hy  a  sheriff  in  respect  of  any 
matters  connected  with  the  execution  of  his  office,  the  court 
or  a  judge  may  on  the  application  of  either  party  order  that 
the  affidavit  to  he  made  in  answer  either  to  interrogatories  or 
to  an  order  for  discovery  shall  be  made  by  the  officer  actually 
concerned :  Ord.  XXXI.  r.  28. 


(h)  MisceUaneo'us. 

Person  treated  as  Party  to  Action  by  Consent. 

Where  an  order  was  made  in  an  administration  suit  to 
carry  into  effect  a  contract  and  the  purchaser  appeared  and 
consented  to  be  bound  by  it,  the  defendants  (trustees)  were 
held  bound  at  his  instance  to  make  an  affidavit  of  documents 
as  to  the  matters  in  question  between  them  and  him  in  a 
summons  which  he  had  taken  out,  for  they  obtaiaed  the 
order  by  which  he  consented  to  be  treated  as  a  party :  Bent 
T.  Dent,  L.  E.  1  Eq.  187. 

Order  on  all  the  Plaintiffs  for  Affidavit  of  Documents. 

Where  an  order  for  an  affidavit  of  documents  is  made  on 
plaiatiffs  the  common  order  is  not  that  the  plaintiff  or  plain- 
tiffs but  that  the  plaintiffs  shall  make  an  affidavit  as  to  docu- 
ments ia  their  or  his  possession  or  power :  see  Cotton,  L.  J. 
in  Wilson  v.  Eaffalontch,  7  Q.  B.  D.  p.  561 :  and  the  forms 
in  Seton  :  and  the  affidavit  must  be  made  by  all  the  persons 
required  to  join  in  it  unless  special  reason  to  the  contrary  is 
shown :  Walker  v.  Kennedy,  6  W.  E.  396. 

But  if  it  is  shown  satisfactorily  that  one  of  the  plaintiffs  is 
not  in  a  condition  to  make  it  the  court  would  not  grant  an 
attachment  against  him  nor  dismiss  the  action :  see  Cotton, 
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L.  J.  ibid.  See  also  Hartley  v.  Owen,  34  L.  T.  762,  where 
an  order  for  production  of  documents  was  made  on  the  plain- 
tiffs, husband  and  wife  (see  as  to  married  woman,  ante, 
p.  67),  and,  the  husband  having  absconded,  the  wife  made 
an  afiS  davit  of  documents  in  her  possession  and  deposed  that 
to  the  best  of  her  belief  there  were  no  other  documents  re- 
lating to  the  suit,  and  a  motion  to  dismiss  the  action  under 
Ord.  XXXI.  r.  21,  was  under  the  circumstances  refused,  for 
the  rule  was  not  imperative  (Bk.  III.  Ch.  VII.  Sect.  III.) 
and  probably  every  document  relating  to  the  suit  could  be 
produced. 

As  to  Persons  suing  in  other  Persons'  Nccmes. 

Where  persons  sue  in  other  persons'  names  though  they 
may  be  the  real  plaintiflfs  yet  these  other  persons  are  the 
plaintiffs  on  the  record,  and  therefore  in  point  of  law  the 
plaintiffs,  and  must  be  taken  to  be  the  parties  conducting  the 
litigation,  and  they  must  conduct  it  according  to  the  rules  of 
English  jurisprudence  and  obey  the  orders  of  the  English 
court  in  which  the  action  is  brought,  for  instance,  orders  for 
discovery  or  production  of  documents :  Wilson  v.  Baffalovitch, 
7  a  B.  D.  553,  pp.  557,  558. 

Where  therefore  underwriters  brought  an  action  to  recover 
the  value  of  goods  in  the  names  of  the  shippers  whom  they 
had  paid  for  a  total  loss,  and  by  consent  an  order  was  made 
upon  the  plaintiffs  for  an  affidavit  of  documents  in  their 
possession,  and  subsequently,  an  affidavit  by  one  only  of  the 
plaintiffs  being  put  in,  an  order  was  made  for  a  further  affi- 
davit by  them,  the  Court  of  Appeal,  reversing  the  court  below 
who  had  ordered  that  the  plaintiffs  be  absolved  from  any 
further  discovery  of  documents,  held  that  this  order  for  a 
further  affidavit  must  stand,  for  the  first  order,  which  could 
not,  being  by  consent,  or  at  all  events  was  not  appealed  against 
had  not  been  complied  with :  and  it  was  no  answer  to  show 
the  difficulty  or  even  the  impossibility  of  procuring  an  affi- 
davit from  the  other  plaintiff,  or  the  improbability  of  there 
being  any  other  documents  :  that  was  their  misfortune  :  ihid. 
pp.  537—561,     But  if  it  were  shown  satisfactorily  that  the 
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other  plaintifE  -was  not  in  a  condition  to  make  an  affidavit, 
the  court  would  not  attacli  him  or  dismiss  the  action  :  Cotton, 
L.  J.  ibid.  p.  561 :  see  also  Hartley  v.  Owen,  ante,  p.  88. 
The  question  therefore  after  all  was  one  of  mere  form. 

Q,u.  Whether  in  a  case  of  that  kind  defendants  are  entitled 
ex  debito  justitice  to  an  order  in  that  form  on  the  nominal 
plaintiffs  :  see  Wikon  v.  Raffaloviteh,  pp.  557,  560. 

It  ma  J  be  noted  that  it  is  legitimate  to  interrogate  the 
plaintiff  (or  defendant  as  the  case  may  be)  whether  he  is  not 
merely  the  nominal  plaintiff,  and  A.  B.  the  real  plaintiff  :  in 
order  to  let  in  the  declarations  and  admissions  of  the  real 
party  interested:  see  Sketchley  v.  Connolly,  j^ost,  p.  113  :  and 
Let-//  V.  Pope,  post,  p.  4-39. 

"Where  a  liquidator  carried  on  an  action  in  another  person's 
name  it  was  held  that  not  being  a  party  he  could  not  be  iu- 
terrogated :  he  had  been  ordered  to  make  an  affidavit  of  docu- 
ments, but  the  order  was  intituled  also  in  the  matter  of  the 
company  and  the  Companies  Act,  1862  :  Massey  v.  Allen, 
W.  N.  78,  p.  246 :  and  see  further  as  to  a  liquidator,  post, 
p.  294. 
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INTERROGATOKIES. 

The  rules  of  Ord.  XXXI.  dealing  specially  with  interroga- 
tories are  those  numbered  1  to  11  (see  post,  App.  Ch.  II. 
where  these  rules  are  set  out  with  references  to  the  sections 
and  pages  where  they  are  considered).  These  rules  only  re- 
gulate the  way  in  which  interrogatories  which  might  have 
been  administered  before  the  Jud.  Act  are  now  to  be  admi- 
nistered, that  is  to  say,  the  period  within  which,  the  mode  in 
which,  and  the  time  at  which  they  are  to  be  administered. 
They  give  no  right  to  interrogate  which  was  never  before 
exercised  (whether  by  bill  of  discovery  or  otherwise :  see 
Jessel,  M.  E.  p.  489)  in  any  of  the  courts  of  law  or 
equity :  Brett,  L.  J.  in  Lyell  v.  Kennedy,  20  Oh.  D.  p.  491 : 
(or  in  the  courts  of  equity  alone  according  to  Jessel,  M.  R. 
for  at  pp.  488,  489  he  considers,  referring  to  Horton  v.  Bott, 
that  if  the  right  did  not  exist  in  equity  before  the  C.  L.  P. 
Act,  1854,  there  was  no  right  to  administer  interrogatories 
under  that  act,  but  see  as  to  this,  ante,  p.  8)  :  and  see  ante, 
Introd.  Chap.  Section  4  (B)  generally  as  to  the  Jud.  Act  in 
relation  to  discovery,  and  in  particular  ante,  pp.  7 — 8,  in 
reference  to  the  conflicting  practice  of  discovery  in  equity  and 
at  common  law,  and  the  extent  to  which  the  equity  practice 
is  to  prevail. 

I.  As  to  the  necessity  of  applying  for  Leave  to  Interrogate,  the 
condition  under  which  Leave  is  granted,  and  the  effect  of 
granting  it. 

In  any  action  where  relief  by  way  of  damages  or  other- 
wise is  sought  on  the  groimd  of  fraud  or  breach  of  trust,  the 
plaintiS  may  at  any  time  after  delivering  his  statement  of 
claim,  and  a  defendant  may  at  or  after  the  time  of  delivering 
his  defence,  without  any  order  for  that  purpose,  and  in  every 
other  cause  or  matter  the  plaintiff  or  defendant  may  by  leave 
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of  the  court  or  a  judge,  deliTer  interrogatories  in  writing  for 
the  examiaation  of  the  opposite  parties,  or  any  one  or  more 
of  such  parties,  and  such  interrogatories  when  delivered  shall 
have  a  note  at  the  foot  thereof,  stating  which  of  such  inter- 
rogatories each  of  such  persons  is  required  to  answer :  pro- 
vided that  no  party  shall  deliver  more  than  one  set  of  inter- 
rogatories to  the  same  party*  without  an  order  for  that 
purpose :  provided  also  that  interrogatories  which  do  not 
relate  to  any  matters  in  question  in  the  cause  or  matter  shall 
he  deemed  irrelevant,  notwithstanding  that  they  might  he 
admissible  on  the  oral  cross-examination  of  a  witness :  Ord. 
XXXI.  r.  1. 

[The  plaintiff  may,  at  the  time  of  deKvering  his  statement  of  claim,  or  at 
any  subsequent  time  not  later  than  the  close  of  the  pleadings,  and  a  defendant 
may,  at  the  time  of  deliyering  Ms  defence,  or  at  any  subsequent  time  not 
later  than  the  close  of  the  pleadings,  without  any  order  for  that  purpose, 
and  either  party  may  at  any  time,  by  leave  of  the  court  or  a  judge,  deliver 
interrogatories  in  -writing  for  the  examination  of  the  opposite  party  or  par- 
ties, or  any  one  or  more  of  such  parties,  with  a  note  at  the  foot  thereof, 
stating  wMoh  of  such  interrogatories  each  of  such  persons  is  required  to 
answer  :  provided  that  no  party  shall  deliver  more  than  one  set  of  interroga- 
tories to  the  same  party  without  an  order  for  that  purpose :  old  Rule  1  of 
Ord.  XXXI.] 

In  deciding  upon  any  application  for  leave  to  exhibit 
interrogatories,  the  court  or  judge  shall  take  into  account 
any  offer  which  may  he  made  by  the  party  sought  to  be 
interrogated,  to  deliver  particulars  (a),  or  to  make  admis- 
sions (b),  or  to  produce  documents  (c),  relating  to  the  matter 
in  question,  or  any  of  them :  Ord.  XXXI.  r.  2. 

(a)  See  O'Meara  v.  Stone,  post,  p.  93  :  and  generally  as  to  obtaining  par- 
ticulars by  interrogatories,  post,  p.  451. 

(b)  See  Hellier  v.  Ellis,  post,  p.  93. 

(c)  Seepost,  p.  123. 

The  object  of  requiring  the  leave  of  the  court  to  administer 
interrogatories  ia  actions  other  than  those  founded  on  fraud 
or  breach  of  trust  is  to  prevent  the  power  of  discovery  being 
used  where  it  is  not  really  wanted.  Under  the  original  rules 
of  the  Jud.  Act  litigants  in  every  court  comprised  in  the 
High  Court  of  Justice  enjoyed  far  wider  powers  of  discovery 
than  in  the  old  common  law  courts  :  a  more  perfect  but  most 
expensive  machinery  was  placed  in  their  hands :  the  result 
was  that  voluminous  and  unnecessary  interrogatories  were 


*  See  a  case,  Swire  v.  Redman,  post,  p.  \ 
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freely  administered  entailing  great  and  useless  expenditure, 
the  burthen  to  poor  litigants  being  very  heavy.  In  order  to 
check  this  abuse,  and  in  order  to  protect  the  litigants  against 
themselves,  even  though  it  should  be  said  that  they  con- 
sented to  interrogatories  of  this  kind,  the  New  Rules  re- 
quired that  the  leave  of  the  court  should  be  obtained :  see 
Aste  V.  Shmmore,  13  Q.  B.  D.  326,  pp.  329—330  :  see  also 
the  judgments  in  Whyte  v.  Ahrens,  ante,  p.  36. 

See  as  to  the  old  chancery  practice,  post,  sect.  2  (b)  :  as 
to  the  old  common  law  practice,  ^os^,  sect.  2  (c),  and  in  par- 
ticular as  to  the  form  of  affidavit  there  in  use,  joos^,  p.  97. 

The  leave  given  is  not  to  administer  specific  interrogatories 
(as  was  the  old  common  law  practice,  see^os^,  p.  99),  but  to 
interrogate  generally.  It  is  sufiioient  therefore  if  the  appli- 
cant state  the  nature  of  the  action,  the  issues  involved  and 
the  general  scope  and  object  of  the  proposed  interrogatories ; 
if  upon  that  statement  it  appears  that  they  would  be  irrele- 
vant, or  that  the  matters  intended  to  be  inquired  after  are 
scandalous  or  come  under  any  of  the  objections  enumerated 
in  rules  6  and  7  the  judge  will  exercise  his  discretion  by  re- 
fusing to  allow  any  interrogatories  to  be  administered  in 
order  to  avoid  expense.  It  is  not  therefore  necessary  before 
the  hearing  of  the  application  to  serve  the  other  party  with  a 
copy  of  the  proposed  interrogatories.  All  that  the  judge  has 
to  do  is  to  see  that  it  is  a  fit  case  for  interrogating,  that  the 
general  character  of  the  proposed  interrogatories  is  not  im- 
proper, and  that  it  is  not  sought  to  administer  them  for  the 
mere  purpose  of  annoyance  and  worry:  where  these  con- 
ditions are  satisfied,  if  the  interrogatories  can  possibly  be  in 
any  degree  relevant,  the  order  will  be  made  :  the  party  will 
not  be  tied  down  to  any  specific  interrogatories  although  he 
must  interrogate  only  as  to  the  particular  points  he  has  put 
forward,  and  if  he  interrogates  as  to  other  matters  it  will  be 
at  the  peril  of  having  his  interrogatories  struck  out  (but  see 
Mcllroy  v.  Duncan,  post,  p.  107,  as  to  striking  out  irrelevant 
interrogatories)  :  Hall  v.  Liardet,  "W.  N.  83,  pp.  164,  176, 
194  :  and  see  Glarlte  v.  Bennett,  post,  p.  107. 

This  practice  leaves  it  open  to  the  judge  on  any  subsequent 
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application  under  rule  7  to  strike  out  (not  set  them  aside 
altogether,  SQeMcJUroi/v.  Duncan,  post,  p.  102)  any  particular 
interrogatories,  or  under  rule  6  to  relieve  the  party  from  an- 
swering them  :  see  Hall  v.  Liardet,  W.  N.  8i,  p.  165  :  Clarice 
V.  Bennett,  cited ^os^,  p.  107. 

In  McBroy  y.  Duncan,  W.  N.  U,  p.  48  (see  this  case  further  cited  post, 
p.  102),  an  action  to  recover  patents,  stock,  &c.  sold  under  an  ag-reement, 
and  for  damages  for  mis-representation,  the  defendant  -was  allowed  to  deliver 
interrogatories  confined  to  the  cause  of  action  disclosed  in  the  statement  of 
claim  and  particulars. 

In  an  action  to  recover  a  sum  due  on  an  I  0  U  the  defence  being  that 
the  sum  (except  a  small  balance)  had  been  paid  before  action  brought,  the 
plaintiff  had  taken  out  a  summons  for  directions  and  obtained  leave  to  inter- 
rogate, with  liberty  to  either  party  to  apply  for  further  directions  without 
taking  out  a  fresh  summons.  The  defendant  having  served  on  the  plaintiff 
a  notice  to  admit  the  fact  of  payment  of  which  the  plaintiff  took  no  notice, 
was  given  leave  to  interrogate  the  plaintifl  whether  he  was  not  paid  on  a 
certain  day  as  alleged  in  the  defence  :  Rellier  v.  Ellis,  W.  N.  84,  p.  9. 

In  an  action  for  damages  for  injuries  through  being  thrown  off  a  car 
belonging  to  the  defendants,  the  defence  being  that  it  was  an  accident,  the 
plaintiff  was  allowed  to  interrogate  them  as  to  the  circumstances  under 
which  the  accident  occurred  and  as  to  any  verbal  reports  made  to  them  by 
their  servants  :  Jones  v.  London  Road  Car  Co.  "W.  N.  83,  p.  196. 

In  an  action  for  personal  injuries  sustained  through  being  struck  on  the 
head  by  a  crane  the  plaintiff  was  allowed  to  interrogate  (without  making 
deposit,  Bk.  III.  Ch.  VIII.  Sect.  II.),  on  an  affidavit  stating  that  the  de- 
fendant disclaimed  responsibility  on  the  ground  that  the  men  working  the 
crane  were  not  in  his  employment:  Burr  v.  Hubbard,  W.  N.  83,  p.  198. 

In  Smith  v.  Went,  "W.  N.  84,  p.  81  :  32  W.  K.  512  :  50  L.  T.  382 :  an 
action  by  beneficiaries  for  administration  and  for  setting  aside  an  assignment 
by  the  executor,  the  plaintiffs  were  allowed  to  deliver  to  all  the  defendants 
interrogatories  extending  to  twenty-eight  folios  (omitting,  however,  two  of 
the  proposed  interrogatories  as  unnecessary),  and(Bk.  III.  Ch.  VIII.  Sect.  II.) 
without  making  any  deposit,  which  in  this  case  would  have  amounted  to  60?. 

See  also  Sounston  v.  Sligo,  ante,  p.  27. 

Where  the  information  sought  could  be  obtained  by  par- 
ticulars, leave  to  interrogate  was  refused  :  O'Meara  v.  Stone, 
W.  N.  84,  p.  72,  action  for  damages  by  negligent  driving, 
the  defendant  desiring  to  interrogate  as  to  the  alleged  negli- 
gence and  the  damages.  See  generally  as  to  obtaining  par- 
ticulars by  means  of  interrogatories,  j!)o.s^,  p.  451. 


II.  As  to  the  Stage  of  the  Action  at  loMch  it  is  legitimate  to 
deliver  Interrogatories. 

See  as  to  the  general  principles  by  which  the  court  will  be 
guided  in  enforcing  or  withholding  discovery  on   grounds 
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connected  with  the  character  of  the  action  or  of  the  pleadings, 
or  -with  the  stage  of  the  action  at  which  it  is  sought,  ante, 
p.  13. 

See  also  post,  p.  158,  as  to  discoTcry  and  production  of 
documents. 

Under  the  present  rule  (see  ante,  p.  91)  interrogatories 
cannot  be  deliyered  without  leave  at  any  stage  of  the  action, 
except  in  actions  where  relief  hy  way  of  damages  or  other- 
wise is  sought  on  the  grounds  of  fraud  or  breach  of  trust. 
See  as  to  the  cases  in  which  leave  has  been  granted,  the  con- 
ditions under  which  it  is  granted,  and  the  .effect  of  granting 
it,  ante.  Section  I. 

See  as  to  discovery  before  giving  particulars,  post,  p.  99, 
referring  to  the  old  common  law  practice  in  the  case  of  in- 
terrogatories :  and^os^,  p.  161,  as  to  discovery  and  production 
of  documents. 

Leave  to  interrogate  was  given  after  the  pleadings  had 
closed  to  a  defendant  setting  up  a  counterclaim:  Jones  v. 
Jones,  W.  N.  84,  p.  17. 

It  may  be  legitimate  ia  some  cases  for  a  plaintifi  to  serve  a 
notice  to  admit  facts  before  defence :  see  Craicford  v.  Charley, 
W.  N.  83,  p.  198. 

(a)   The  Practice  under  the  old  Hides. 

TJnder  rule  1  of  the  old  rules  (see  ante,  p.  91)  the  plaintiff 
might  in  every  action  at  the  time  of  delivering  his  claim,  and 
a  defendant  might  at  the  time  of  delivering  his  defence  or 
at  any  subsequent  time  not  later  than  the  close  of  the 
pleadings,  deliver  interrogatories  without  any  order  for  that 
purpose :  but  at  any  other  stage  not  without  leave. 

The  plaintiff  after  statement  of  claim  up  to  the  close  of 
the  pleadings. 

It  -was  not  intended  by  the  old  rule  1  to  make  the  delivery  of  interroga- 
tories a  mere  matter  of  course  so  that  in  every  case  they  might  be  delivered 
by  the  plaintiff  whether  necessary  for  the  purposes  of  the  suit  or  not.  The 
original  rule  5  (see  post,  p.  100)  gave  the  judge  the  widest  possible  discre- 
tion (that  is  judicial  discretion)  as  to  strikmg  them  out.  The  court  could  not 
in  the  face  of  the  orders  say  that  as  an  invariable  rule  interrogatories  might 
not  be  delivered  before  the  statement  of  defence :  but  if  the  plaintiff  did  so 
deliver  them  he  put  upon  the  defendant  the  onus  (and  see  Cotton,  L.  J.  in 
Mde  V.  Jacobs,  3  Ex.  D.  p.  337)  of  applying  to  have  them  struck  out :  the 
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judge  should  thea  require  of  the  plaintiff  some  reason  for  wanting  the 
answers,  and,  if  the  plaiutiflf  could  not  say  what  he  wanted  them  for,  the 
judge  might  well  hold  that  the  interrogatories  were  not  bonS,  fide  but  for 
the  purpose  of  vexation  or  increasing  costs ;  and  he  could  order  them  to  be 
struck  out  without  violating  the  rules  or  legislating  to  get  rid  of  the  pro- 
visions of  the  rules  but  by  properly  exercising  the  powers  given  to  him  by 
rule  5.  See  James,  L.  J.  in  Me^-cier  v.  Cotton,  1  Q.  B.  D.  pp.  443—444  :  and 
see  MeUish,  L.  J.  ibid.  p.  445. 

It  was  not  the  practice  in  the  Chancery  Division  to  delay  discovery  by  not 
aHowing  the  plaintiff  on  delivery  of  his  statement  of  claim  to  deliver  inter- 
rogatories till  the  statement  of  defence  had  been  delivered :  in  an  ordinary 
action  in  the  Chancery  Division  the  interrogatories  justified  themselves : 
Jessel,  M.  E..  in  Harbord  v.  Monk,  9  Ch.  D.  p.  617,  regarding  Mercier  v. 
Cotton  as  limited  to  actions  in  the  nature  of  common  law  actions :  or, 
according  to  MeUish,  L.  J.  in  Mercier  v.  Cotton,  p.  445,  the  cases  are  more 
frequent  where  they  will  be  allowed,  for  the  plaintiff  may  want  an  answer 
in  order  to  know  how  to  amend  his  claim  and  frame  his  case. 

A  statement  that  a  demurrer  was  intended  to  be  put  in,  there  being  no 
cause  of  action,  would  have  been  a  sufficient  reason  for  not  allowing  the 
interrogatories :  MelUsh,  L.  J.  ibid.  So  Wickeus,  V.  C.  in  Carver  v.  Pinto 
Zeite,  L.  K.  7  Ch.  92,  n.  considered  that  no  order  would  be  made  against  a 
defendant  for  production  before  answer  if  he  intended  to  plead,  or  on  an 
allegation,  supported  by  such  evidence  as  the  circumstances  rendered  neces- 
saxy,  that  his  answer  when  filed  would  displace  the  plaintiff's  right  to 
production  in  whole  or  in  part. 

In  a  common  law  action  if  a  plaintiff  exhibited  them  with  his  statement 
of  claim  he  must  have  justified  them  under  this  rule :  Sarbord  v.  Monk,  9 
Ch.  D.  616.  In  the  majority  of  common  law  actions  it  is  not  possible  to  tell 
whether  interrogatories  are  material  until  defence  dehvered.  It  would  be 
useless  to  have  interrogatories  upon  matters  which  would  very  probably  be 
admitted  as  for  instance  in  an  action  for  libel ;  Mercier  v.  Cotton,  pp.  444 — 445 : 
and  see  observations  to  the  same  effect  of  Lindley,  L.  J.  in  ^.  G.  v.  Gaskill, 
20  Ch.  D.  p.  530.  The  practice  in  the  common  law  division  was  to  strike 
them  out  as  a  matter  of  course  unless  good  reasons  were  shown  (fraud  for 
instance :  Strong  v.  Tappin)  when  delivered  with  the  claim :  see  Strong  v. 
Tappin,  W.  N.  76,  p.  22 :  and  W.  N.  76,  pp.  54,  55,  56 :  nor  was  this  practice 
disapproved  of  by  the  Court  of  Appeal  (see  ante)  in  Mercier  v.  Cotton,  1  Q.  B.  D. 
pp.  443 — 445. 

They  were  held  legitimate  in  the  following  cases:  Jieal  v.  Filling,  38 
li.  T.  486,  an  action  to  recover  expenses  alleged  to  have  been  authorized  by 
the  defendant  through  his  solicitors,  where,  the  defendant  having  denied 
their  authority,  the  plaintiff  joined  them  as  defendants  and  before  their 
defence  interrogated  them  as  to  their  authority,  and  the  court  refused  to 
strike  them  out  under  the  special  circumstances  of  the  case  :  Acheson  v. 
Henry,  I.  K.  5  C.  L.  496,  an  action  for  trespass  on  a  fishery  where  the 
plaintiff  was  allowed  to  interrogate  before  defence  as  to  whether  the  de- 
fendant or  any  person  authorized  by  Th'tti  had  fished,  on  the  ground  that  it 
would  enable  him  to  see  whether  he  should  go  on  with  the  action. 

A  defendant  was  justified  in  delivering  interrogatories  on 
putting  in  his  defence. 

Plaintifi  and  defendant  applying  for  leave  beyond  the 
limits  of  time  within  which  interrogatories  could  be  delivered 
without  leave. 

(1)  After  the  close  of  the  pleadings  (this  restriction  is  not 
in  the  present  rule,  see  ante,  p.  91). 
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The  provision  appears  to  have  been  mainly  though  not  exclusively  inserted 
to  meet  the  case  of  a  party  wishing  to  interrogate  after  the  close  of  the 
pleadings:  see  Jessel,  M.  R.  in  Disney  v.  Zone/bourne,  2  Oh.  D.  p.  705. 

However  convenient  it  might  be  to  defer  interrogating  until  after  issue 
joined,  that  was  not  the  intention  of  the  legislature  :  only  therefore  under 
special  circumstances  would  leave  be  given  after  the  pleadings  had  closed : 
London,  S;c.  Insurance  Co.  v.  Davies,  5  Ch.  D.  775,  where  the  defendant  was 
allowed  to  administer  interrogatories,  but  the  hearing  of  the  action  not  to  be 
postponed  in  the  event  of  the  plaintiff  insufficiently  answering. 

Some  reason  or  explanation  must  have  been  given  though  an  affidavit  was 
not  necessary :  Jlllis  v.  Ambler,  36  L.  T.  410,  where  the  plaintiff,  after  him- 
self joining  issue,  was  refused  leave,  no  explanation  of  the  delay  being 
given.  It  was  matter  for  the  discretion  of  the  judge  with  which  the  Court 
of  Appeal  would  not  interfere  :  ibid. 

In  Swire  v.  Redman,  20  S.  J.  584,  the  plaintiff  having  already  adminis- 
tered interrogatories  which,  from  want  of  sufficient  description  or  identiiioa- 
tion  of  certain  articles  therein  mentioned,  the  defendant  was  unable  fully  to 
answer,  and  having  subsequently  obtained  by  inspection  of  the  defendant's 
documents  further  information  in  this  respect,  applied  after  the  close  of  the 
pleadings  to  administer  interrogatories  of  the  same  kind  with  a  proper  de- 
scription of  these  articles,  and  the  Court  of  Appeal,  though  dismissing  the 
application  on  the  ground  that  the  interrogatories  were  too  long,  did  so 
without  prejudice  to  an  application  for  leave  to  administer  a  simple  interro- 
gatory for  that  purpose. 

Where  the  plaintiff's  allegations  had  been  denied  by  the  defendants  in 
their  defence  the  plaintiff  was  allowed,  after  issue  joined,  to  interrogate 
thereto ;  McCorqmdale  v.  Bell,  "W.  N.  76,  p.  39. 

In  a  case  in  equity,  a  defendant  having  filed  a  concise  statement  and  inter- 
rogatories for  the  plaintiff's  examination  after  the  latter  had  given  notice  of 
motion  for  decree  and  had  filed  his  affidavits,  proceedings  were  stayed  until 
the  plaintiff  should  put  in  his  answer,  the  delay  not  having  been  excessive  : 
Bramber  v.  Came,  L.  R.  2  Eq.  610 :  and  see^osi,  p.  97,  as  to  the  old  chancery 
practice. 

It  may  be  observed  that  until  the  close  of  the  pleadings  it  is  not  necessarily 
known  what  matters  will  be  in  question.  For  instance  where  a  defence 
equivalent  to  an  affirmative  plea  is  put  in,  the  matter  in  the  claim  is  admitted 
for  the  purpose  of  that  particular  defence,  and  therefore  there  is  no  matter 
in  question  (but  see  post,  p.  183)  until  the  defence  is  replied  to  and  the  matter 
therein  put  in  issue.  Suppose  such  a  defence  of  a  release,  how  can  the 
plaintiff  be  entitled  to  discovery  until  he  puts  the  release  in  issue  ?  See  this 
point  also  referred  ante,  p.  35,  a.TiA  post,  pp.  464,  500. 

(2)  Before  claim  and  defence  respectiyely. 

As  regards  applications  by  plaintiffs  and  defendants  for  leave  to  interro- 
gate before  putting  in  their  statements  respectively  of  claim  or  defence 
Jessel,  M.  _K.  in  Disney  v.  Longbourner,  2  Ch.  D.  p.  705,  professed  himself  at 
a  loss  to  imagine  the  case  in  which  such  applications  would  be  granted 
although  the  rule  included  such  cases :  and  accordingly  he  refused  an  appU- 
oation  of  this  nature  by  the  defendants  (executors)  put  forward  on  the  ground 
that  they  were  ignorant  of  the  subject-matter  of  the  claim  (breaches  of  trust 
by  their  testator)  and  could  not  prepare  their  defence  without  information 
from  the  plaintiff.  He  considered  that  in  a  case  of  this  kind  a  defence  should 
be  put  in  ignoring  all  the  statements  in  the  plaintiff's  statement  of  claim  and 
claiming  the  benefit  of  every  defence  open  to  the  defendant,  and  interroga- 
tories delivered  with  the  defence  -which  in  case  of  necessity  could  be  subse- 
quently amended. 

A  defendant  has  been  allowed  to  have  discovery  before  putting  in  his 
defence  for  the  purpose  of  seeing  whether  he  should  not  make  it  an  unde- 
fended action.     In  Hawley  v.  Reade,  W.  N.  76,  p.  64,  a  common  law  action 
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on  a  bill  of  exchange  since  the  Jud.  Act,  the  defendant  was  allowed  to  inter- 
rogate as  to  the  consideration  on  this  ground.  And  see  Anon.  20  S.  J.  81, 
referred  to  ^<?s<,  p.  161. 

In  common  law  actions  to  recover  money  the  defendant  would  be  allowed 
according  to  the  old  common  law  practice  to  get  particulars  of  the  sums 
claimed  from  the  plaintiff  before  defence,  and,  if  he  wished  it,  by  the 
machinery  of  interrogatories  (see  as  to  fidsposf,  p.  452,  and  ante,  p.  91) ;  but 
otherwise  in  a  chancery  action  for  an  account,  for  such  particulars  are  not 
necessary  for  the  defendant  to  frame  his  defence :  Aiiaustinus  v.  Ner'mcke,  16 
Ch.  D.  13,  p.  18.  " 

A  plaintiff  will  rarely  be  allowed  to  interrogate  before  claim  on  general 
principles,  see  ante,  p.  13  :  and  %&e  post,  p.  160,  as  to  discovery  of  documents 
at  this  stage.  Leave  has  occasionally  been  given.  In  a  case  in  the  Admi- 
ralty Court,  The  Murillo,  28  L.  T.  374,  cited  ante,  p.  20,  a  plaintiff  was  allowed 
to  interrogate  before  petition  filed. 


(b)   The  old  Chancery  Practice. 

In  chancery  the  suit  was  commenced  by  a  bill :  no  interrogatories  there- 
fore could  be  dehvered  before  bill,  before  that  is  to  say  the  plaintiff  had 
stated  his  case.  Further  until  the  Chancery  Procedure  Act,  1.5  &  16  Vict. 
c.  86,  interrogatories  were  a  part  of  a  bill:  and  were  therefore,  so  far  as 
the  plaintiff  was  concerned,  ex  necessitate  rei  filed  before  the  defence  in  the 
shape  of  the  answer  was  put  in.  By  this  act,  section  10,  it  was  directed  that 
the  interrogatories  should  no  longer  form  part  of  the  bill :  by  section  1 2  the 
plaintiff  was  authorized  to  file  and  deliver  them  within  a  limited  time  (by 
Ord.  XI.  rr.  3  and  5  in  effect  within  eight  days  after  defendant's  appearance) 
without  leave,  beyond  that  period  only  by  special  leave :  but  here  again  ex 
necessitate  rei  before  the  defence  was  put  in,  the  answer  by  section  14  being 
still  combined  with  the  defence. 

By  section  19  of  the  act  the  defendant  was  (at  his  option  instead  of  the 
old  procedure  of  a  cross  bill  for  discovery)  allowed,  but  not  before  putting  in 
a  sufficient  answer  where  he  was  required  to  answer,  to  file  interrogatories 
to  which  should  be  prefixed  a  concise  statement  of  the  subjects  on  which  a 
discovery  was  sought :  and  though,  as  an  answer  was  deemed  sufficient  until 
excepted  to,  it  might  be  that  the  interrogatories  would  be  allowed  to  be  filed 
on  putting  in  an  answer,  no  answer  would  be  enforced  from  the  plaintiff 
until  a  limited  time  after  a  defendant  sufficiently  answered  the  exceptions, 
just  as  in  the  case  of  an  answer  to  a  cross  bill  for  discovery. 


(c)   The  Common  Lair  Practice  under  the  C.  L.  P.  Act,  1854. 

At  common  law  the  practice  of  administering  interrogatories  was  intro- 
duced by  the  C.  L.  P.  Act,  1854,  sections  51  and  62  (see  App.  Ch.  II.).  Both 
plaintiff  and  defendant  could  interrogate,  but  in  no  case  (as  interpreted  in 
practice  see  Day,  C.  L.  P.  p.  304,  though  the  intention  of  section  61  would 
seem  to  have  been  otherwise,  see  App.  Ch.  II.)  without  the  leave  of  the  court 
or  a  judge,  and  supported  by  an  affidavit  of  merits :  see  section  62  post, 
App.  Ch.  II. :  Day,  C.  L.  P.  p.  309 :  May  v.  Saukins,  U  Exch.  210  (where 
the  plaintiff  failed  to  show  a  good  cause  of  action  on  the  merits) :  and  see 
the  cases  ^os<,  p.  98.  The  affidavit  must  have  been  made  by  the  party  and 
his  attorney  or  agent :  but  where  the  party  from  unavoidable  circumstances 
could  not  join  in  the  affidavit  the  section  (52)  provided  that  it  might  be  dis- 
pensed with  (but  that  the  party  was  old  and  in  England  was  not  deemed 

u.  n 
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sufficient  in  an  Irish  case,  Adair  v.  Simpson,  L.  R.  Ir.  1  0.  L.  578).  Where 
the  party  sued  in  person  the  attorney's  concurrence  would  he  dispensed 
•with:   Oxlade  v.  Jf.  E.  R.  Co.  12  C.  B.  N.  S.  350. 

Under  tMs  act  the  judges  (in  pursuance  of  the  discretion 
both  as  to  extent  and  time  which  they  considered  to  be 
reposed  in  them  to  avoid  the  more  rigid  practice  in  chancery : 
see  Becliervaise  v.  G.  W.  R.  Co.  L.  E.  6  0.  P.  p.  37  and  post, 
p.  Ill)  only  under  special  circumstances  disclosed  in  a  special 
affidavit  (see  Day,  C.  L.  P.  p.  304,  citing  Martin  v.  Hem- 
ming :  Jones  v.  Pratt :  and  JBeckervaise  v.  G.  W.  B.  Co.) 
allowed  a  party  to  interrogate  before  he  had  put  in  his  decla- 
ration or  plea  (or,  in  the  ease  of  a  general  plea  and  an  order 
for  particulars,  before  complying  or  attempting  to  comply 
with  the  order,  for  his  defence  was  not  disclosed  by  the 
general  plea :  see  Gourley  v.  PUmsoll,  pp.  374 — 375  and  post) 
as  the  case  might  be,  partly  on  the  ground  that  it  was  a 
fundamental  rule  that  a  party  was  not  entitled  to  interrogate 
for  the  mere  purpose  of  enabling  him  to  see  whether  he  had 
a  case,  but  to  enable  him  to  support  the  case  which  he  had 
put  forward  in  his  declaration  or  plea  or  to  see  if  it  could  be 
supported :  Gourley  v.  PUmsoll,  pp.  374,  373  :  and  see  Atter  v. 
Willispn  :  Morris  v.  Parr,  pp.  206 — 207 :  and  partly  on  the 
ground  that  (and  especially  before  declaration,  in  which  case 
the  plaintiff  must  show  the  nature  of  his  case  and  clearly 
satisfy  the  court  that  the  interrogatories  were  pertinent :  see 
Croomes  v.  Morrison,  p.  985 :  Day,  0.  L.  P.  p.  304 :  Morris 
V.  Parr)  it  could  not  be  seen  whether  the  interrogatories 
were  really  relevant :  Gourley  v.  PUmsoll,  L.  E.  8  C.  P.  362 : 
Becliervaise  v.  G.  W.  R.  Co.  L.  E.  6  C.  P.  36  :  Morris  v.  Parr, 
6  B.  &  S.  203  :  Croomes  v.  Morrison,  6  E.  &  B.  984 :  Atter  v. 
Willison,  7  W.  E.  265  :  Martin  v.  Hemming,  10  Exch.  478 : 
Jones  V.  Piatt,  6  H.  &  N.  697 :  30  L.  J.  Ex.  365 :  James  v. 
Barnes,  17  C.  B.  596 :  25  L.  J.  0.  P.  182. 

After  plea  (or  perhaps  even  after  issue  joined  when  their 
relevancy  could  be  better  tested:  see  Gourley  v.  PUmsoll, 
p.  372:  Morris  v.  Parr,  pp.  206—207:  Day,  G.  L.  P. 
p.  304)  seems  to  have  been  the  usual  stage  at  which  both 
plaintiff  and   defendant    administered  interrogatories :    see 
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Beckervaise  v.  Q.  W.  R.  Co.  pp.  37 — 38  :  James  v.  Barns  : 
thougli  the  rule  (see  posi,  App.  Ch.  II.)  pointed  to  the  time 
of  declaration  for  the  plaintiff  and  of  plea  for  the  defendant  : 
Martin  y.  Hemming,  p.  487. 

Leave  would  not  be  granted  for  the  purpose  of  complying 
■with  an  order  or  an  obligation  to  give  particulars :  Gourley 
V.  Plimsoll  (defendant  in  action  for  libel  pleading  justifica- 
tion, see  other  similar  cases  of  discovery  by  a  defendant  in 
support  of  defence  of  justification  2)ost,  pp.  349,  463)  :  Jones 
V.  Piatt  (plaintiff  in  patent  action  bound  to  deliver  particu- 
lars with  his  declaration,  for  he  could  amend  them  after- 
wards, see  as  to  patent  actions  j^ost,  Bk.  III.  Chap.  I.) :  but 
otherwise  where  it  was  sought  for  the  purpose  of  complying 
with  an  order  for  further  and  better  particulars :  see  Bram- 
well,  L.  J.  Phillips  v.  Phillips,  4  Q.  B.  D.  p.  131 :  and 
Gourley  v.  Plimsoll.  See  as  to  discovery  and  production  of 
documents  before  or  for  the  purpose  of  giving  particulars 
piost,  p.  161. 

The  leave  was  to  administer  particular  and  approved  inter- 
rogatories (but  the  court  would  only  lay  down  the  principle 
on  which  they  were  to  be  allowed  and  not  settle  the  form  of 
them  or  what  particular  ones  should  be  allowed  ;  that  must 
be  done  in  chambers  :  Zarifi  t.  Thornton,  26  L.  J.  Ex.  214 : 
Alexandra  Dock  Co.  v.  Elliott,  23  L.  T.  p.  848)  :  Day, 
C.  L.  P.  308.  This  practice  of  settling  them  in  chambers  does 
not  seem  to  have  worked  well :  the  hurry  of  chambers  never 
allowed  of  sufficient  time  being  given  for  the  judge  to  under- 
stand the  bearing  of  particular  questions  :  and  the  applicant 
had  sometimes  to  parade  before  his  opponent  the  hoped-for 
results  of  questions :  see  Day,  C.  L.  P.  308  preferring  (as  in 
fact  is  the  present  practice,  see  ante,  p.  92)  that  when  the 
judge  was  satisfied  that  the  delivery  of  some  interrogatories 
was  proper  the  party  should  be  left  to  put  such  questions  as 
he  might  think  fit  and  the  objections  taken  in  answering 
them.  In  chambers  the  judge  would  ask  questions  and  listen 
to  the  statements  and  counter-statements  of  the  parties  :  see 
Croomes  v.  Morrison,  p.  985  :  Alexandra  Bock  Co.  v.  Elliott, 
p.  848. 

h2 
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III.  As  to  setting  aside  and  striking  out  Interrogatories. 

Ord.  XXXI.  r.  7. — Any  interrogatories  may  be  set  aside 
on  the  ground  that  they  have  been  exhibited  unreasonably 
or  vexatiously  or  struck  out  on  the  ground  that  they  are 
prolix  oppressive  unnecessary  or  scandalous  :  and  any  appli- 
cation for  this  purpose  may  be  made  withia  7  days  after 
service  of  the  interrogatories. 

Ord.  XXXI.  r.  6. — Any  objection  to  answering  any  one 
or  more  of  several  interrogatories  on  the  ground  that  it  or 
they  is  or  are  scandalous  or  irrelevant  or  not  bona  fide  for  the 
purpose  of  the  cause  or  matter,  or  that  the  matters  inquired 
into  are  not  suflBciently  material  at  that  stage,  or  on  any  other 
ground,  may  be  taken  in  the  affidavit  in  answer. 

[The  old  rule  5a.  Any  objection  to  answering  any  one  or  more  of  several 
interrogatories  on  the  ground  that  it  or  they  is  or  are  scandalous  or  irrele- 
vant or  not  bona  fide  for  the  purpose  of  the  action,  or  that  the  matters  in- 
(juired  into  are  not  sufficiently  material  at  that  stage  of  the  action,  or  on 
any  other  ground,  may  be  taken  in  the  affidavit  in  answer.  An  applica- 
tion to  set  aside  these  interrogatories  on  the  ground  that  they  have  been 
exhibited  unreasonably  or  vexatiously,  or  to  strike  out  any  interrogatory  or 
interrogatories  on  the  ground  that  it  or  they  is  or  are  scandalous,  may  be 
made  at  chambers  within  4  days  after  service  of  the  interrogatories. 

The  original  rales  5  and  8.  Any  party  called  upon  to  answer  interroga- 
tories whether  by  himself  or  by  any  member  or  officer  may  within  four  days 
after  service  of  the  interrogatories  apply  at  chambers  to  strike  out  any  in- 
terrogatory on  the  ground  that  it  is  scandalous  or  irrelevant  or  is  not  put 
bona  fide  for  the  purpose  of  the  action,  or  that  the  matter  inquired  after  is 
not  sufficiently  material  at  that  stage  of  the  action  or  on  any  other  (that  is  to 
say  grounds  ejusdem  generis,  not  that  a  judge  might  strike  out  an  interroga- 
tory whenever  he  thought  fit :  Jessel,  M.  K.  Fisher  v.  Oiren,  p.  652)  ground. 
And  the  judge  if  satisfied  that  any  interrogatory  is  objectionable  may  order 
it  to  be  struck  out.  Any  objection  to  answering  any  interrogatory  may  be 
taken  and  the  ground  thereof  stated  in  the  affidavit.] 

As  originally  drawn  Ord.  XXXI.  contained  the  above  two  rules  numbered 
5  and  8  :  but  the  conflict  of  opinion  among  masters  and  judges  as  to  their 
practical  working  was  so  great  that  in  spite  of,  or  perhaps  rather  to  carry 
out  more  clearly,  the  interpretation  put  upon  them  by  the  Court  of  Appeal  in 
two  cases  of  Msker  v.  Owen,  8  Ch.  D.  645  and  Atthusen  v.  Labouchere,  3 
Q.  B.  D.  657  they  were  repealed,  and  the  above  rule  5a  substituted  for 
them. 

The  present  rule  7  as  well  as  the  old  rule  5a  enables  an  ap- 
plication to  be  made  either  to  set  aside  the  interrogatories  alto- 
gether or  to  strike  out  particular  ones.  This  distinction  was 
not  in  terms  pointed  out  in  the  original  rule  5  :  but  after  the 
interpretation  put  upon  it  by  the  Court  of  Appeal  in  the  two 
cases  above  referred  to  and  cited  juosif,  it  may  be  said  to  have 
been  incorporated  therein. 
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The  onus  is  on  the  party  objecting  to  the  interrogatories 
to  show  what  particular  ones  offend  or  that  the  whole  of  them 
offend  against  the  provisions  of  the  rules :  AUhuseny.  Labou- 
chcre,  3  Q.  B.  D.  p.  665. 

A  party  (under  the  origiaal  rules,  ante)  taking  out  a  sum- 
mons to  strike  out  interrogatories  ought  to  state  in  his 
summons  whether  he  moves  to  set  them  aside  altogether,  or 
to  strike  out  particular  ones  in  which  case  he  must  specify  the 
objectionable  ones,  or  he  may  do  both  :  if  not,  the  judge  may 
allow  him  to  point  out  the  objectionable  ones  on  the  hearing 
of  the  summons  or  he  has  a  right  to  dismiss  the  summons  or 
send  it  to  be  amended,  or  send  back  the  parties  in  order  that 
the  person  objecting  might  object  to  particular  interrogatories, 
or  he  may  take  out  a  fresh  summons  for  the  purpose  :  ihid. 
pp.  660,  661,  663,  664,  665  :  and  see  the  passages  from  the 
judgments  cited  ^os^,  p.  103. 

The  Court  of  Appeal  (and  see  as  to  the  Divisional  Court 
GninihrecM  v.  Parry,  cited ^os^,  p.  108)  wUl  not  (as  a  rule)  go 
through  a  number  of  interrogatories  to  say  which  can  and 
which  cannot  be  put :  that  is  the  work  of  chambers :  ibid. 
pp.  661,  666  :  and  see  Bk.  III.  Ch.  IX.  Sect.  II. :  but  see 
Grumbrecht  v.  Parry  in  the  Court  of  Appeal,  ^osi!,  p.  108. 

It  will  review  the  decision  of  the  judge  in  allowing  or  dis- 
allowing any  particular  interrogatories  if  he  is  wrong  :  ibid. 
p.  663  :  and  see  Fisher  v.  Oimi,  8  Ch.  D.  p.  652. 

Grenerally  it  will  not  interfere  with  the  discretion  of  the 
judge  if  it  has  been  exercised  on  a  right  principle.  And  this 
was  so  imder  the  C.  L.  P.  Act,  1854 :  see  Day,  C.  L.  P. 
pp.  303,  308,  citing  ViUeboisnet  v.  Tobin,  L.  E.  4  C.  P.  184, 
and  other  cases  of  that  class  (criminatory) ;  and  see  Morris  v. 
Bethell,  L.  E.  4  C.  P.  768 :  and  ante,  p.  99,  and  post,  p.  319. 

The  application  must  be  made  within  seven  days:  see 
rule  7,  ante. 

(a)  As  to  settinfj  aside  Interrogatories. 

Interrogatories  wiU  only  be  set  aside  where  they  should 
not  have  been  delivered  at  all;  where  therefore  leave  has 
been  obtained  to  interrogate,  they  cannot  be  set  aside,  and 
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the  only  application  that  can  be  made  is  to  strike  out  par- 
ticular interrogatories  on  the  grounds  specified  in  the  rule 
{see  post  (h) )  :  Mcllroij  v.  Duncan,  W.  N.  84,  p.  48. 

The  necessity  under  the  present  rule  1,  see  ante,  p.  90,  of 
applying  for  leave  to  deliver  interrogatories  in  all  actions 
except  those  where  relief  is  sought  on  the  ground  of  fraud  or 
breach  of  trust  renders  this  provision  for  setting  them  aside  of 
less  importance  than  under  the  old  rules,  and  more  especially 
so  in  view  of  the  enlarged  power  of  the  judge  to  strike  out 
particular  interrogatories,  see^os^  (b). 

They  may  be  set  aside  if  they  have  been  exhibited  un- 
reasonably or  vexatiously  :  see  the  rule  ante,  p.  100. 

In  Gay  v.  Lahouchere,  4  Q.  B.  D.  p.  207,  PoUock,  B. 
considered    these  words  "exhibited    unreasonably  or  vexa- 
tiously "  to  refer  rather  to  the  stage  of  the  action  at  which 
the  interrogatories  were  exhibited  than  to  impropriety  or 
irrelevance.     This  construction  is  certainly  too  narrow,  al- 
though it  is   on  this  interpretation  of  the   words  that  in 
common  law  actions  interrogatories  delivered  with  the  state- 
ment of  claim  used  to  be  set  aside :  see  Mercier  v.  Cotton, 
ante,  p.  95.     It  is  impossible  to  restrict  the  meaning  of  the 
words  in  this  way.     They  are  vague  and  in  all  probability 
intentionally  vague  in  order  to  confer  a  very  wide  discretion 
upon  the  judge.     The  extracts  given  post  from  the  judg- 
ments of  members  of  the  Court  of  Appeal  in  the  two  oases 
of  Fisher  v.  Owen  and  Allhusen  v.  Lahouchere  lay  down  as 
definitely  as  is  possible  the  principles  on  which  the  courts 
should  exercise  their  discretionary  powers  in  this  respect. 

In  Fisher  v.  Otven,*  p.  652,  Jessel,  M.  E.  says  "  I  am  far 
from  saying  that  where  the  great  majority  of  interrogatories 
are  open  to  objection  the  judge  is  not  at  liberty  to  order 
them  all  to  be  struck  out  leaving  the  plaintifE  to  put  in  new 
ones  free  from  objection.  I  think  that  in  such  a  case  he  is 
not  bound  to  go  through  them  and  to  see  what  small  portions 
of  them  ought  to  remaia  but  may  properly  exercise  his 


*  Both  this  case  and  Allhusen  \.  Lahouchere  were  decided  under  the  original 
rules,  see  ante. 
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discretion  by  striking  them,  all  out  giving  the  plaintiff  liberty 
to  set  the  matter  right.  But  that  should  only  be  done  where 
the  bulk  of  the  interrogatories  is  objectionable  or  where  the 
objectionable  interrogatories  are  so  intermingled  with  the 
others  that  it  is  difficult  to  separate  them."  In  the  other 
case,  Allhusen  v.  Labouc/ior,  3  Q.  B.  D.  p.  658,  James,  L.  J, 
said  :  "A  judge  is  under  the  existing  system  not  called  upon 
to  refuse  or  allow  interrogatories  en  bloc,  but  the  party 
administers  at  his  own  risk  such  iaterrogatories  as  he  thinks 
he  ought  to  have  answered.  The  person  to  whom  the  inter- 
rogatories are  administered  may  decline  to  answer  them  if 
they  are  irreleyant  or  for  any  cause  which  according  to  the 
law  of  England  entitles  him  not  to  answer.  Also  he  is 
enabled  to  do  this  :  if  the  interrogatories  are  open  to  objec- 
tion under  Ord.  XXXI.  r.  5  because  they  are  either  irrelevant 
or  not  administered  bona  fide  or  for  any  other  cause  of  that 
kind,  he  may  take  out  a  summons  to  strike  out  the  interro- 
gatories which  are  objectionable  poiating  out  as  it  appears  to 
me  those  which  are  objectionable.  That  seems  to  me  the 
proper  course  and  when  the  judge  who  disposed  of  these 
interrogatories  in  the  first  instance  disposed  of  them  because 
he  said  they  were  thrown  at  him  en  bloc  and  he  would  not 
take  on  himself  to  dissect  the  mass  he  appears  to  me  with  all 
due  deference  to  have  applied  the  objection  to  the  wrong 
party.  The  person  who  had  thrown  the  matter  at  him  en 
bloc  was  the  person  who  had  called  upon  him  to  strike  them 
aU  out  and  who  had  not  taken  the  trouble  to  go  through 
them  and  reduce  into  words  or  form  those  objections  which 
he  with  the  assistance  of  his  attorney  and  counsel  had  found 
or  supposed  he  had  found.  I  can  conceive  a  case  such  that 
the  whole  thing  or  the  great  mass  of  it  was  so  utterly  irrele- 
yant, so  utterly  outside  the  matter  in  litigation  that  upon  the 
mere  look  of  them  the  judge  could  come  to  the  conclusion 
that  the  interrogatories  were  not  boni  fide  and  were  not 
delivered  for  the  purpose  of  getting  a  real  discovery  as  to  the 
substance  of  the  action  and  by  way  of  supporting  the  defence 
to  the  action.  In  such  a  case  the  judge  would  be  right  in 
saying  '  The  whole  thing  is  an  abuse,  take  back  your  interro- 
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gatories  and  reform  them  : '  it  is  muoli  simpler  to  do  that 
than  to  put  your  adversary  to  make  his  objections."  See 
also  GrumhrecM  v.  Parry,  cited  j30s#,  p.  108. 

In  Cawley  v.  Burton,  32  W.  E.  33,  interrogatories  were 
struck  out  en  bloc  as  unnecessary  and  vexatious,  though  some 
might  be  good,  with  liberty  to  deliver  reasonable  and  proper 
ones.     See  also  GrumhrecM  v.  Parry,  cited  ^os^,  p.  108. 

See  also  pod,  p.  298,  as  to  the  objection  of  expense  in- 
convenience or  trouble  to  discovery  not  clearly  material  at 
the  stage  at  which  it  is  sought. 

At  common  law  under  the  C.  L.  P.  Act,  1854,  though  it  was  the  practice 
to  give  leave  to  deliver  particular  interrogatories  and  for  this  purpose  to 
settle  them  if  necessary  (at  chambers  not  in  court  see  ante,  pp.  99,  101), 
neither  the  court  nor  a  judge  would  take  the  trouhle  to  settle  interrogatories 
drawn  carelessly  and  with  latitude  of  inquiry  as  to  time  and  place  upon  the 
supposition  that  the  judge  would  cut  them  down,  nor  pick  out  one  or  two 
which  might  be  put  and  reject  all  the  others :  in  such  cases  they  were  dis- 
allowed or  sent  back  to  be  reformed :  see  Rohson  v.  Crawley,  2  H.  &  N.  766  : 
Phillips  V.  Lewin,  34  L.  J.  37 :  Tupling  v.  Ward,  6  H.  &  N.  749,  p.  753  : 
30  L.  J.  Ex.  222  :  but  see  Alexandra  Dock  Co.  v.  Mliott,  23  L.  T.  p.  848, 
considering  that  these  oases  laid  down  too  strict  a  rule  for  chambers. 

■  It  may  be  observed  here  that  an  interrogatory  the  answer 
to  which  may  criminate  the  interrogated  party,  if  relevant  to 
the  matters  in  question,  is  not  "  objectionable "  within  the 
meaning  of  the  word  as  used  in  the  above  passages :  it  need 
not  be  answered:  but  the  objection  to  answer  it  on  this 
ground  must  be  taken  in  the  answer :  AHJmsen  v.  Lahouchere, 
3  a.  B.  D.  654 :  Fulwr  v.  Owen,  8  Oh.  D.  645 :  and  see 
further  ^osi!,  p.  317. 

In  Mansfield  v.  Childerhouse,  4  Ch.  D.  83  (cited  post, 
p.  113),  interrogatories  were  struck  out  under  the  original 
rule  5  as  wholly  irrelevant  and  an  abuse.  In  Anon.  W.  N. 
76,  p.  39,  they  were  struck  out  as  being  wholly  irrelevant, 
without  prejudice  to  any  fresh  ones  being  delivered. 

See  post,  p.  Ill,  as  to  the  practice  of  interrogating  to 
every  allegation  in  the  pleadings,  which  might  be  dealt  with 
under  this  provision. 
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(b)   As  to  striMng  out  jmriicidar  Interrogatories. 

Interrogatories  may  be  struck  out  on  the  ground  that  they 
are  prolix  oppressive  unnecessary  or  scandalous :  see  rule  7, 
ante,  p.  100. 

Under  the  old  rule  6a  (see  ante,  p.  100)  it  will  be 
observed  that  they  could  only  be  struck  out  if  they  were 
scandalous. 

(1)   Scandal. 

Scandal  or  impertinence  (see  as  to  impertinence  post,  pp.  122,  117)  -were 
well-kno-wn  terms  in  the  old  Court  of  Chancery :  Fisher  v.  Owen,  8  Oh  I) 
p.  652. 

Any  proceeding  before  the  court  might  be  objected  to  for  scandal,  and  the 
scandalous  matter  expunged  :  Dan.  Ch.  Pr.  pp.  290,  296  :  or  even  the  docu- 
ment containing  it  taken  off  the  file :  Goddard  y.  Farr,  24  L.  J.  Ch  783  ■ 
Dan.  Ch.  Pr.  p.  296. 

Scandal  consists  in  the  allegation  of  anything  -which  is  unbecoming  the 
dignity  of  the  court  to  hear  or  is  contrary  to  good  manners  or  which  charges 
some  person  with  a  crime  not  necessary  to  be  shown  in  the  cause :  Wyatt's 
P.  R.  383  :  to  which  may  be  added  that  any  unnecessary  (not  relevant  to  the 
subject,  Fx  parte  Simpsun,  p.  477)  allegation  bearing  cruelly  upon  the  moral 
character  of  an  individual  is  also  scandalous  :  Dan.  Ch.  Pr.  p.  290,  referring 
to  Ex  parte  Simpson,  15  Ves.  476. 

A  question  cannot  be  put  to  a  party  merely  because  the  answer  may  dis- 
credit him.  It  is  not  like  the  case  of  a  witness  whose  evidence  the  jury  is 
asked  to  disbeUeve  on  the  ground  that  he  is  not  a  person  worthy  of  credit : 
Allhusen  v.  Labouclierc,  3  Q.  B.  D.  pp.  661,  666.  You  cannot  examine  a  party 
as  you  may  a  witness :  Finch  v.  Finch,  2  Ves.  p.  493.  A  person  cannot  be 
interrogated  upon  every  matter  upon  which  he  can  be  cross-examined : 
ShtuardY.  Lonsdale,  5  C.  P.  D.  p.  49  :  and  see  Whateley  v.  Crowter,  5  E.  cfe  B. 
p.  712,  and  post,  p.  113.  By  rule  1  (see  ante,  p.  91)  "interrogatories  which 
do  not  relate  to  any  matters  in  question  in  the  cause  or  matter  shall 
be  deemed  irrelevant  notwithstanding  that  they  might  be  admissible  on  the 
oral  cross-examination  of  a  witness." 

Xothing  can  be  scandalous  which  is  relevant :  Fisher  v.  Owen,  8  Ch.  D.  p. 
653  :  Zord  St.  John  v.  Lady  St.  John,  11  Ves.  p.  539.  Interrogatories  though 
tending  to  criminate  or  discredit  the  party  interrogated  are  not  scandalous  if 
they  are  pertinent  and  material  to  the  case  which  the  interrogating  party  is 
setting  up:  Fisher'^.  Ov.en,  8  Ch.  D.  p.  651.  Because  an  answer  strongly 
reflects  it  is  not  to  be  called  scandalous  if  material  and  relevant  to  the  justice 
of  the  cause  :  Coffin  v.  Cooper,  6  Ves.  514  :  and  see  Fenhoulet  v.  Fassavant,  2 
Ves.  23.  The  grossest  charges  of  fraud  have  frequently  had  to  be  made  in 
equity,  for  instance  in  bUls  to  set  aside  deeds  for  fraud  :  ibid. :  of  forging  a 
bill  or  deed:  see  Allhusen  v.  Laboticherc,  3  Q.  B.  D.  p.  660. 

If  anything  is  scandalous  it  must  be  impertinent :  but  it  may  be  im- 
pertinent without  being  scandalous :  Fenhoulet  v.  Fassavant,  and  see  Fverett 
T.  Frytherych,  post. 

The  sole  question  is  whether  the  matter  alleged  to  be  scandalous  has 
a  tendency  or  in  other  words  would  be  admissible  in  evidence  to  show 
the  truth  of  any  allegation  in  the  biU  that  is  material  with  reference  to  the 
relief  that  is  prayed:  Lord  Selbome  in  Christie  v.  Christie,  L.  E.  8  Ch. 
p.  503,  where  the  scandalous  allegation  was  that  the  defendant  had  been 
charged  in  a  poUce  court  for  defrauding  by  false  cheques. 

In  Faker  v.  Newton,  W.  N.  76,  p.  8,  interrogatories  put  for  the  purpose  of 
shaking  the  plaintiff's  character  were  struck  out. 
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la  a  suit  to  impeach  a  will  as  having  heen  ottained  by  improper  influence 
it  was  held  not  impertinent  and  therefore  not  scandalous  to  allege  and  inter- 
rogate to  cohabitation  between  the  testator  and  defendant;  Anon.  1  M.  & 
C.  78:  Hvans  v.  Owen,  5  L.  J.  Oh.  74.  An  irrelevant  allegation  by  a  husband 
against  his  wife  of  adultery  was  expunged  :  Pearse  v.  Pearse,  22  W.  R.  69  : 
so  charges  of  fraud  irrelevant  to  the  issue :  Atwool  v.  Ferrier,  14  W.  E.  1014 : 
see  also  Millington  v.  Lorincj,  6  Q.  B.  D.  190,  an  action  for  breach  of  promise 
of  marriage  where  it  was  held  not  scandalous  to  charge  seduction,  &c.  in 
the  claim :  Portsmouth  v.  Fellows,  5  Madd.  450,  suit  by  cestui  que  trust  for 
removal  of  a  trustee  imputing  misconduct  and  corrupt  motives :  Fverett  v. 
Prytherych,  12  Sim.  365,  suit  against  an  executrix:  and  her  husband  for  re- 
ceiver and  injunction  charging  drunken  and  disorderly  habits:  Fisher  v.  Owen, 
8  Ch.  D.  645,  action  to  set  aside  a  deed  of  gift  made  by  deceased  charging 
that  the  instructions  and  its  execution  were  procured  while  she  was  in  a  state 
of  stupor  produced  by  narcotic  drugs,  where  the  Court  of  Appeal  reversing 
Bacon,  V.  C.  refused  to  strike  out  as  scandalous  (under  original  rule  5)  in- 
terrogatories in  detailed  support  of  the  charge,  considering  them  (see  p.  653) 
to  be  relevant  and  put  bonS.  fide  for  the  purpose  of  the  case :  Fdmunds  v. 
Brougham,  12  Jur.  N.  S.  156 :  A.  v.  B.  8  Jur.  N.  S.  1141 :  Coyle  v.  Cummiti, 
40  L.  T.  455. 


(2)  ProUw — oppressive — unnecessary. 

These  words  were  not  in  the  old  rule  5a. 

See  as  to  oppressive  discovery,  post,  pp.  298 — 299. 

In  equity  the  court  would  not  relieve  the  party  from  his 
obligation  to  put  in  a  full  answer  merely  because  an  inter- 
rogatory which  could  not  be  said  to  be  actually  irrelevant 
(see  ante,  p.  17,  as  to  the  latitude  with  which  questions  of 
immateriality  were  dealt  with)  was  prolix  or  unnecessary. 
The  only  way  of  dealing  with  such  a  case  was  by  making  the 
party  who  insisted  on  the  discovery  pay  the  costs  of  it  at  the 
termination  of  the  suit :  see  Hoffman  v.  Postil,  L.  E.  7  Ch. 
p.  678  :  unless  in  the  case  of  a  bill  of  discovery,  in  which  the 
plaintiff  had  in  every  case  to  pay  the  defendant's  costs  on  his 
putting  in  his  answer,  and  where  therefore  it  was  for  the 
plaintiff  to  judge  of  the  materiality :  see  Bishop  of  London  v. 
Fytclie,  1  B.  0.  0.  p.  98.  Where  however  an  interrogatory 
was  useless  or  nonsensical :  Naut  v.  Scott,  3  Pri.  p.  493  :  or 
entirely  useless  and  an  answer  would  have  entailed  expense 
and  trouble :  Gray  v.  Bateman,  21  W.  E.  p.  138  :  an  answer 
would  not  have  been  compelled  :  and  see  Simpson  v.  Charles- 
loorth,  15  Jur.  714 :  and  see  further  as  to  the  objection  of 
expense  and  trouble  ^osi!,  p.  298. 

Under  the  old  rule  5a  (see  ante,  p.  100)  there  was  no 
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provision  for  striking  out  any  particular  interrogatories  as 
being  prolix  oppressive  or  unnecessary  :  unless  therefore  the 
interrogatories  as  a  whole  could  be  set  aside  as  being 
exhibited  unreasonably  or  vexatiously  any  objection  on  those 
grounds  must  have  been  taken  in  the  answer :  see  rule  5a, 
ante,  p.  100.  Objections  of  this  nature  were  not,  however, 
often  raised  in  the  answer  :  and  the  only  other  remedy  was 
by  visiting  the  other  party  with  the  costs  under  Ord.  XXXI. 
r.  2 :  and  Add.  Eules,  Spec.  All.  18  (see  post,  p.  116)  :  a 
remedy  however  which  was  very  sparingly  used.  This 
remedy  is  stiU  open  under  the  present  rule  3  (in  effect 
the  same  as  the  old  rule  2,  see  post,  p.  116),  and  Ord.  LXV. 
r.  27  (20),  corresponding  to  Add.  Eules,  Spec.  All.  18 :  see 
as  to  these  and  other  rules  as  to  costs  post,  sect.  5  :  and  post, 
Bk.  III.  Ch.  VIII.  But  the  provision  for  striking  out  in- 
terrogatories of  this  character  is,  if  it  can  be  satisfactorily 
worked,  undoubtedly  a  more  effective  remedy. 

The  old  chancery  practice  of  interrogating  as  a  matter  of 
course  to  every  single  allegation  in  the  statement  of  claim 
without  regard  to  the  question  whether  it  is  reasonable  or 
not  that  discovery  should  be  asked  for  as  to  those  facts,  which 
was  held  improper  under  the  old  rules,  and  could  have  been 
dealt  with  as  a  question  of  costs  under  the  old  rules  :  see  ^.  G. 
V.  Gaskill,  20  Ch.  D.  pp.  526,  529  (a  more  drastic  remedy 
being  there  anticipated) :  may  no  doubt  be  dealt  with  imder 
this  provision:  and ^os^,  p.  449. 

It  may  be  noted  that  the  amount  of  the  deposit  to  be  made 
under  rule  26  varies  with  the  length  of  the  interrogatories  : 
see  as  to  the  deposit  i?os!!,  Bk.  III.  Oh.  VIII.  Sect.  II. 

"  Unnecessary  "  does  not  mean  "  irrelevant  "  :  if  an  inter- 
rogatory is  unnecessary  because  it  is  irrelevant,  the  objection 
must  be  taken  in  the  answer :  M'llmj  v.  Duncan,  W.  N.  84, 
p.  48  :  and  see  ante,  p.  92. 

See  Grumbrecht  v.  Parry  (cited  post,  p.  459)  where  ten 
interrogatories  out  of  twelve  were  struck  out  under  this  rule  : 
see  also  Clarke  v.  Bennett,  post,  p.  470. 

The  court  wiU  not  settle  interrogatories  which  fall  within 
this  provision  :  it  will  not  go  through  them  and  dissect  the 
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good  from  the  bad  parts  :  Pollock,  B.  GrimbrccM  v.  Parry, 
49  L.  T.  p.  571  (in  the  divisional  court) :  and  see  ante, 
p.  104 :  however  in  the  Court  of  Appeal  in  this  case  (see 
post,  p.  459),  being  considered  merely  prolix,  they  were  cut 
down  to  what  was  legitimate,  and  the  plaiatifE  was  allowed 
to  have  them  as  so  altered  without  going  back  to  chambers. 

It  may  be  noted  that  where  an  interrogatory  is  unreason- 
ably wide  it  need  not  be  answered  in  full :  see^os^,  p.  121. 


lY.  As  to  the  Objections  ichich  can  be  taken  in  the  Answer. 

An  objection  may  be  made  to  answering  an  interrogatory 
on  the  ground  that  it  is  scandalous  irrelevant  not  bonS.  fide  for 
the  purpose  of  the  cause  or  matter  not  sufficiently  material  at 
that  stage  of  the  action  or  on  any  other  ground :  see  rule  6, 
ante,  p.  100  :  and  see  the  old  rules,  ante,  p.  100. 

In  Voysey  v.  Cox,  W.  N.  76,  p.  12,  Lindley,  J.  was  of 
opinion  that  the  original  rule  8  (see  ante,  p.  100)  was  in- 
tended to  do  away  with  the  technicality  of  answering  fully 
if  at  all.  That  this  technicality  has  no  application  under  the 
present  procedure  is  clear :  but  that  this  was  the  intention  of 
the  rule  may  be  doubted.  Its  purport  (and  equally  that  of 
the  present  rule  6)  seems  rather  to  be  analogous  to  that  of 
the  old  chancery  rule  4  of  Consolidated  Order  XY.  which 
enabled  objections  to  discovery  (not  objections  to  relief) 
which  might  have  been  taken  by  demurrer  to  be  taken  in  the 
answer :  Morgan,  4th  ed.  pp.  453 — 454 :  Mason  v.  Wakeman, 
2  Ph.  516,  p.  619  :  (that  is  to  say  a  party  could  not  decline 
answering  a  particular  interrogatory  on  the  ground  that  the 
bill  was  open  to  a  general  demurrer :  see  ibid. :  and  Dan.  Ch. 
Pr.  627). 

If  fresh  facts  are  relied  on  as  reasons  for  not  answering  an 
interrogatory  they  should  be  set  out :  but  if  the  objection  is 
a  mere  matter  of  argument  and  not  a  statement  of  new  facts 
and  the  judge  sees  that  the  answer  is  sufficient,  he  is  quite 
right  in  refusing  to  require  a  person  to  state  his  objection. 
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this  being  the  old  rule  in  chancery  which  is  not  altered : 
lindlej,  J.  in  Smith  v.  Berg,  36  L.  T.  471,  p.  472:  25 
W.  E.  606.  Where  an  interrogatory  or  part  of  it  is  irrele- 
vant no  reason  need  be  given :  Smith  v.  Berg  (diss.  Grove,  J.) : 
Church  V.  Perry,  ^6  L.  T.  513,  following  Smith  v.  Berg. 
Under  the  modern  chancery  practice  the  party  must  have 
stated  his  reason  for  refusing  to  answer  any  relevant  inter- 
rogatory :  Wickens,  V.  C.  in  Gray  v.  Bateman,  21  W.  R. 
p.  138. 

The  party's  oath  for  the  purpose  of  the  claim  to  protection 
is  conclusive,  unless  the  court  is  clearly  or  positively  satisfied 
from  certain  other  sources  that  it  cannot  be  made  available 
for  this  purpose,  that  though  the  claim  is  good  in  law  the 
facts  cannot  be  such  as  to  justify  the  claim,  and  this  whether 
the  mis-statement  has  been  made  deliberately  or  per  in- 
curiam :  on  grounds  of  this  kind  alone  can  his  claim  be 
falsified,  his  oath  disregarded,  the  answer  held  insufiicient 
under  Ord.  XXXI.  r.  11,  and  a  further  answer  ordered : 
see  Lyell  v.  Kennedy  (cited  2D0st,  p.  392) :  (and  see  post, 
pp.  219,  235,  citing  Botces  v.  Fernie :  and  joos^,  p.  503,  as 
to  disregarding  the  party's  claim  to  protection  against  pro- 
duction) :  and  ia  particular  Cotton,  L.  J.  distinguishing 
between  an  order  for  a  further  afiidavit  of  documents  which 
the  court  will  make  on  mere  suspicion  (see  post,  p.  211), 
and  an  order  for  a  further  answer  to  an  interrogatory. 
Q,u.  whether  in  any  case  the  party  would  be  allowed  to  file 
an  afiidavit  to  explain  the  circumstances,  see  Lyell  v. 
Kennedy :  as  in  the  case  of  production  of  documents  for 
which  protection  has  been  insufficiently  claimed,  see  post, 
p.  231.  The  sources  into  which  the  court  may  look  for 
the  purpose  of  displacing  the  party's  assertions  are  the 
answer  itself,  documents  made  part  of  the  answer  (qu.  as  to 
documents  scheduled  in  the  affidavit  of  documents,  see  ibid. 
Cotton,  L.  J.),  the  nature  of  the  thing  or  subject-matter  as 
regards  which  protection  is  claimed,  the  facts  of  the  case : 
see  Lyell  v.  Kennedy :  and  see  as  to  the  sources  into  which 
the  court  may  look  for  the  purpose  of  testing  the  sufficiency 
of  an  affidavit  of  documents,  post,  p.  215  :  and  of  testing  the 
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party's  claim  to  protection  against  production,  post,  p.  503. 
The  best  course  for  the  interrogating  party  to  take  where 
he  thinks  that  his  opponent  has  answered  hastily  or  loosely 
or  untruthfully  is  to  apply  for  leave  to  interrogate  the 
adversary  specifically  on  the  points :  see  Bowen,  L.  J.  in 
Lyelly.  Kennedy :  and  see^os^,  p.  133. 

In  Lyell  v.  Kennedy  the  defendant  refused  to  answer  interrogatories  as  to 
certain  searches  and  inqniries  he  had  made  on  the  ground  that  they  came 
within  the  scope  of  the  rule  of  professional  privilege :  and  the  plaintiff 
sought  by  admissions  in  the  answer,  by  documents  referred  to  in  the  inter- 
rogatories and  answers  and  documents  scheduled  in  the  aflSdavit  of  docu- 
ments to  falsify  the  claim  to  protection  :  it  was  held  that  they  only  raised  a 
case  of  suspicion  at  the  utmost. 

A  party  who  had  a  ground  for  refusing  to  answer  was  not 
precluded  from  availing  himself  of  that  ground  hecause  he 
had  not  applied  to  have  the  interrogatory  struck  out,  his 
right  to  decline  answering  being  expressly  reserved  to  him 
by  the  8th  rule  (the  original  rule,  see  ante,  p.  100) :  Cotton, 
L.  J.  in  Fisher  v.  Oiven,  8  Ch.  D.  p.  654,  removing  the  doubt 
expressed  by  Baggallay,  L.  J.  in  Saunders  v.  Jones,  7  Ch.  D. 
435.     And  so  now :  "  on  any  other  ground." 

See  as  to  "  scandalous  "  ante.  Section  III.  sub-section  (a) : 
"  not  bona  fide  "  ante,  p.  103 :  and  post,  p.  308  :  "  not  suffi- 
ciently material  at  that  stage  "  ante,  pp.  24 — 27 :  "  irrele- 
vant "  post,  sub-section  (a) :  "  on  any  other  ground  "  post, 
sub-section  (b). 


(a)  Immateriality  or  Irrelevancy. 

See  ante,  p.  16,  generally  as  to  the  materiality  of  dis- 
covery. 

The  materiality  of  a  question  must  in  some  cases  be  tested 
by  the  consideration  whether  if  it  be  answered  in  a  particular 
way  it  would  be  material  to  the  case  of  the  party  seeking 
discovery :  see  Chadwick  v.  Chadwick,  22  L.  J.  Ch.  p.  330 : 
A.  G.  V.  Corp.  London,  2  H.  &  T.  p.  22  :  and  bqsi  post,  p.  465. 

See  ante,  p.  18,  as  to  another  test  of  materiality  which 
must  sometimes  be  applied. 
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As  to  the  old  chancery  practice  : 

It  has  been  seen  ante,  pp.  17,  31,  and  see  also  post,  p.  299,  that  it  was 
not  the  custom  for  the  court  to  relieve  the  party  from  his  obligation  to  put 
in  a  full  answer  on  the  ground  of  immateriahty  unless  the  discoyery  was 
clearly  immaterial  or  was  oppressiTe. 

The  old  practice  in  chancery*  was  that  each  interrogatory  should  be 
founded  on  a  specific  allegation  or  charge:  Eedes.  PI.  45  :  Wigr.  PI.  190  : 
Madd.  ii.  210 :  Dan.  Ch.  Pr.  407.  In  fact  interrogatories  consisted  of  the 
statements  and  charges  in  the  bill  turned  into  the  form  of  questions.  A 
variety  of  questions  however  might  be  founded  on  a  single  allegation  in  the 
bill  if  relevant  to  it :  Eedes.  PL  45 :  Dan.  Ch.  Pr.  407.  If  a  distinct  fact 
was  alleged  everything  incidental  to  it  might  be  asked  as  how  when  &cf. : 
Bullock  V.  Richardson,  11  Ves.  p.  376.  Thus  where  it  was  charged  generally 
that  consideration  was  or  was  not  paid  interrogatories  might  be  put  asking 
when  and  where  it  was  paid  and  as  to  all  the  circumstances  necessary  to 
make  out  whether  or  not  it  was  paid :  Faulder -v.  Stuart,  11  Ves. pp.  301 — 302: 
and  see  Girdlestone  y.  North  British  Co.  L.  R.  11  Eq.  197:  Wilson  ■v.  Ham- 
mond, L.  E..  8  Eq.  323  :  M'Garel  v.  Moon,  L.  K.  10  Eq.  22.  Although  then 
the  plaintifE  might  ask  all  questions  necessary  to  make  out  a  general  allega- 
tion in  the  bill  it  was  even  down  to  recent  times  the  common  practice  to  make 
the  interrogatories  an  exact  echo  of  the  stating  and  charging  part  of  the  biU : 
Dan.  Ch.  Pr.  408.  But  after  the  Chancery  Procedure  Act,  15  &  16  Vict. 
c.  86,  it  was  held  not  necessary  to  make  imaginary  or  fictitious  allegations, 
the  plaintifE  having  no  knowledge  on  which  to  found  them,  merely  for  the 
purpose  of  founding  interrogatories  upon  them ;  Marsh  v.  Keith,  1  Dr.  &  Sm. 
342:  M'Garel  v.  Moon:  Hudson  v.  Grenfell,  3  GifE.  388:  Dan.  Ch.  P.  408. 
Under  the  old  chancery  practice  the  question  in  reality  was  not  whether  the 
interrogatory  was  relevant  to  the  bill  but  whether  the  allegation  in  the  bill 
on  which  the  interrogatory  was  founded  was  relevant  to  the  general  nature 
of  the  case  made  by  the  bill. 

Under  the  present  procedure  this  practice  of  turning  the 
pleading  into  interrogatories  is  in  the  first  place  practically 
impossible,  the  pleading  itself  being  a  mere  skeleton  in  most 
cases,  and  in  the  second  place  so  far  as  it  might  be  possible 
is  generally  improper  :  see  ante,  p.  107. 

The  common  law  practice  under  the  0.  L.  P.  Act : 

Under  the  common  law  system  of  pleadings  the  issues  were  only  stated  in 
the  most  general  form,  and  it  was  impossible  to  tell  from  the  pleadings  what 
were  the  material  facts  in  dispute  on  which  the  rights  of  the  parties  did  or 
would  turn.  If  therefore  the  relevancy  of  the  interrogatories  was  to  be  de- 
termined solely  by  reference  to  the  issues  thus  generally  stated  it  is  obvious 
that  there  would  be  practically  no  limit  to  the  ground  which  they  might 
cover.  It  was  necessary  therefore  that  there  should  be  some  interposition 
between  the  applicant  and  the  person  who  might  have  to  pay  the  costs  of  the 
proceedings:  and  this  was  supplied  by  the  necessity,  (1)  of  applying  for  the 
leave  of  the  judge  who  would  exercise  his  discretion  in  determining  to  what 
extent  and  at  what  time  interrogatories  should  be  allowed,  and  (2)  of  stating 
in  the  affidavit  necessary  to  be  filed  on  such  a,pplication,  see  ante,  p.  97  (or 
orally  to  the  judge  in  chambers),  the  object  with  which  the  interrogatories 
were  put  and  the  case  intended  to  be  set  up  :  see  Bechervaise  v.  0.  W.  E.  Co. 


*  See  a.i  to  the  test  of  relevancy  of  a  defendant's  interrogatories  and 
concise  statement  section  19  of  the  Chancery  Procedure  Act,  ante,  p.  13. 
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L.  E.  6  C.  P.  p.  37 :  Alexandra  Sock  Co.  y.  Elliott,  23  L.  T.  pp.  847—848 : 
Croomes  v.  Morrison,  5  E.  &  B.  p.  985  :  post,  p.  461  :  and  see  ante,  p.  99, 
as  to  the  objections  to  this  practice. 

In  Alexandra  Soek  Co.  v.  Elliott,  p.  848,  Willes,  J.  considered  that  it  was 
the  duty  of  the  judge  to  see  that  the  interrogatories  were  useful  as  well  as 
relevant  to  the  particular  case  set  up  or  intended  to  be  set  up.  So  the  same 
\\iA^&  va.  Beclm-vaise  v.  G.  W.  S.  Co.  p.  37,  held  that  it  was  not  sufficient 
foundation  for  an  application  for  leave  to  administer  interrogatories  that  the 
matter  as  to  which  the  opposite  party  was  sought  to  be  interrogated  was 
relevant  to  some  issue  in  the  cause,  the  discretion  of  the  judge  being  inter- 
posed specially  to  avoid  the  rigid  practice  in  chancery. 

Brett,  L.  J.  in  Sill  v.  Campbell,  L.  K.  10  C.  P.  p.  236,  considered  any  in- 
terrogatories allowable  which  were  primS  facie  material  and  in  support  of 
the  applicant's  case  and  in  the  opinion  of  the  court  fair  and  just. 

In  the  Admiralty  Court,  to  which  the  provisions  as  to  discovery  in  the 
C.  L.  P.  Acts  applied,  PhiUimore,  J.  decided  to  follow  the  equity  rather 
than  the  common  law  practice  which  he  considered  conflicting,  and  to  allow 
all  interrogatories  which  tended  bouJ  fide  to  support  the  applicant's  case  and 
to  favour  a  complete  inquiry  into  the  truth  of  the  issue  which  the  court  had 
to  decide :  The  Mary,  L.  B.  2  A.  &  E.  319,  pp.  321—322.  See  as  to  the 
admiralty  practice  ^os<,  Bk.  III.  Oh.  III. 

Under  the  present  practice  though,  the  judge  does  not  (see 
ante,  Section  I.)  in  giving  leave  to  deliver  interrogatories 
determine  to  what  extent  they  shall  be  allowed  according  to 
the  practice  under  the  C.  L.  P.  Act  (see  ante),  and  which 
worked  very  badly,  see  ante,  p.  99 :  it  is  open  to  apply  to 
have  them  struck  out  as  unnecessary,  see  ante,  pp.  106 — 108 
(but  unnecessary  does  not  mean  irrelevant :  Mcllroy  v.  Duncan, 
ante,  p.  107)  as  well  as  to  take  the  objection  in  the  answer. 

The  very  attenuated  form  to  which  pleadings  have  been 
reduced  under  the  new  rules  may  result  in  the  same  difficulty 
which  was  felt  at  common  law  in  judging  of  the  relevancy  of 
a  particular  question  :  see  ante. 

In  Sheivard  v.  Lonsdale,  42  L.  T.  p.  173,  Brett,  L.  J.  con- 
sidered that  interrogatories  must  be  allowed  unless  the  court 
could  see  that  the  answers  could  not  be  relevant ;  or  accord- 
ing to  Cotton,  L.  J.  "where  they  might  be  relevant" :  and 
see  ante,  p.  Ill,  as  to  the  old  chancery  practice:  and  ante, 
p.  17. 

The  obligation  of  a  defendant  to  answer  is  a  different 
thing  from  the  question  whether  his  answer  is  admissible 
evidence  when  the  cause  comes  to  a  hearing :  Lord  Cairns 
in  Re  Barned's  Banking  Co.  L.  E.  2  Ch.  p.  354. 

Interrogatories  are  admissible  to  discover  facts  which  will 
inform  the  party  as  to  evidence  to  be  obtained :  see  Jessel, 
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M.  E.  in  A.  G.  v.  Gaskill,  20  Ch.  D.  p.  528 :  (and  see  ante, 
p.  68,  referring  to  Glascott  v.  Copper,  <^c.  Co. :  and  ante, 
p.  84,  as  to  the  answer  of  an  officer  of  a  corporate  body) :  see 
also  Re  Ottoman  Co.  post,  p.  297 :  to  discover  the  names  of 
persons  who  may  give  evidence  in  his  favour :  see  Hall  v. 
Liardet,  W.  N.  83,  p.  175  :  (but  see  further  i^st,  p.  473)  : 
see  also  as  to  production  of  documents  which  will  put  the 
party  on  the  track  of  evidence  or  of  the  names  of  persons 
whom  he  may  call  as  witnesses  ^jost',  pp.  185 — 186. 

In  Skefc/iki/  V.  ConnoUi/,  11  W.  R.  573  (also  died,  post, 
Bk.  II.  Ch.  III.)  Blackburn,  J.  considered  that  it  was  not  neces- 
sary that  the  answers  should  be  strictly  evidence,  if  the  party 
would  clearly  derive  material  benefit  in  the  cause  from  the 
discovery;  and  so  Crompton,  J.  in  reference  to  the  particular 
discovery  here  required  namely  the  name  of  the  real  defen- 
dant (see  ante,  p.  89),  considered  that  as  the  declarations  of 
the  real  defendant  would  be  evidence  the  answer  disclosing 
his  name  would  be  the  first  step  to  obtaining  it. 

Interrogatories  which  do  not  relate  to  any  matter  in  ques- 
tion in  the  cause  or  matter  shall  be  deemed  irrelevant  not- 
withstanding that  they  might  be  admissible  on  the  oral  cross- 
examination  of  a  witness,  Ord.  XXXI.  r.  1  (see  ante,  p.  91). 
The  functions  of  cross-examination  and  discovery  are  different, 
Lindley,  L.  J.  in  A.  G.  v.  Gaskill,  20  Ch.  D.  p.  530  :  and 
see  ante,  p.  105. 

The  following  are  instances  of  irrelevant  discovery  in 
equity  and  under  the  Jud.  Act. 

Bishop  of  London  v.  Fi/tche,  1  B.  C.  C.  96 :  Mayor  of  London  v.  Anstie,  1 
Anstr.  158:  Selby  v.  Crew,  2  Anstr.  606:  JBaker  v.  Fritchard,  3  Atk.  387: 
Hirtcks  v.  Nelthorpe,  1  Vem.  204:  Agar  y.  RegenVs  Canal  Co.  Coop.  212: 
Codrington  v.  Codrington,  o  Sim.  519 :  Wilts,  ^c.  Co.  v.  Swindon,  ^-c.  Co.  20 
W.  R.  353  :  Harvey  v.  Morris,  Fincli,  214  (discovery  of  names  of  persons  for 
whom  a  mortgagee  was  trustee  :  and  see  Moor  v.  Roberts,  oiteA.  post,  p.  462  : 
Jones  V.  Fugk,  cited  post,  p.  376  :  and  Mansfield  v.  Ghilderhouse,  i  Ch.  D.  83, 
action  for  specific  performance,  the  defendant's  interrogatories,  inquiring 
whether  the  plaintiffs  were  not  committing  a  breach  of  trust  in  applying  the 
trust  funds  in  the  purchase  and  as  to  the  nature  of  the  trusts,  being  struck 
out  imder  original  rule  5,  see  ante,  p.  100,  as  irrelevant  and  an  abuse). 

Discovery  of  a  party's  means  has  been  ordered  where  it  is  clearly  relevant 
(see  iwethev post,  p.  300,  as  to  discovery  of  this  nature) .  In  an  action  for  seduc- 
tion discovery  of  the  defendant's  means  is  irrelevant,  but  not  in  action  for 
breach  of  promise  of  marriage:  HodsollY.  Taylor,  L.  R.  9  Q.  B.  79,  p.  81.  But 
in  a  breach  of  promise  action  interrogatories  by  the  plaiutifE  inquiring  into 
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tlie  defendant's  expectation  of  means  and  the  names  of  his  relations  and  as  to 
•whether  any  settlement  had  been  made  by  them  on  his  present  wife  were  dis- 
allowed: Anon.  W.  N.  76,  p.  22.  In  Small  v.  Attwood,  Wigr.  PI.  241,  it 
■was  held  impertinent  to  inquire  into  the  defendant's  means  in  order  to 
support  an  injunction  restraining  biTn  from  transferring  a  sum  of  stock  on 
the  ground  that  he  had  no  property  to  satisfy  the  plaintiff's  claims  other 
than  this  stock.  A  vendor  in  a  bill  for  specific  performance  cannot  interro- 
gate the  defendant  as  to  his  property  or  means  :  Francis  v.  Wigzell,  1  Mad. 
p.  261. 

Discovery  may  he  had  of  a  woman's  separate  estate  where  the  action  is  so 
framed  as  to  charge  it :  ibia.  pp.  261—262 :  Smith  v.  Berff,  Z&l,.  T.  471 :  25 
W.  R.  601 :  and  see  as  to  a  married  woman  ante,  p.  67.  In  Smith  v.  Serg 
a  builder  sued  a  man  and  woman  as  man  and  wife  to  recover  from  them 
jointly  or  severally  the  value  of  work  done  at  certain  houses  at  the  wife's 
request.  An  interrogatory  asking  them  if  they  were  married  was  struck  out 
(under  the  original  rule  5  :  see  ante,  p.  100),  for  they  were  sued  as  man  and 
wife  :  and  in  answer  to  interrogatories  asking  whether  the  houses  belonged 
to  the  woman  for  her  separate  use  or  for  what  estate  or  how  they  came  to 
her,  the  woman  answering  that  they  "do  not  nor  did  they  ever  belong  to 
me  for  my  separate  use ' '  ;  and  in  answer  to  an  interrogatory  asking  the 
man  what  he  knew  as  to  any  separate  or  other  estate  or  property  of  the  co- 
defendant,  the  man  answering  that  he  did  not  know  of  any  separate  estate 
or  property  of  her ;  it  was  held  that  the  rest  of  the  interrogatories  were 
irrelevant,  for  the  plaintiff's  case  was  that  they  were  man  and  wife  and  that 
she  had  separate  estate. 

In  a  suit  to  set  aside  a  sale  from  father  to  son  as  being  made  without  con- 
sideration the  latter  as  defendant  was  compelled  to  d&scover  his  resources 
means  of  paying  and  how  the  money  was  provided  for  the  alleged  considera- 
tion :  Newton  v.  Dimes,  3  Jur.  N.  S.  583. 

In  Sheward  v.  Zord  Lonsdale,  5  C.  P.  D.  47,  the  plaintiff's  claim  was  in 
respect  of  horses  sold  to  the  defendant ;  and  the  defence  among  other  things 
denied  that  they  were  sold  to  him  and  also  alleged  that  the  prices  were  exor- 
bitant. Interrogatories  (among  others)  to  the  following  effect  were  admi- 
nistered by  the  defendant : — 1.  The  dates  when  the  horses  sold  to  the 
defendant  were  purchased  by  the  plaintifl,  2.  Whether  the  plaintiff  did 
purchase  them  or  was  owner  of  them,  3.  The  amounts  of  the  purchase  monies, 
i.  If  the  plaintiff  was  not  owner  how  he  had  them  iii  his  possession,  5.  Dates 
of  his  receiving  them  into  his  possession,  6.  "Whether  the  defendant  ordered 
them  and  the  dates  at  which  they  were  ordered.  The  plaintiff  having 
declined  to  answer  any  of  them  as  being  immaterial  to  the  issue  in  the 
action  was  ordered  to  make  a  further  and  better  answer  except  as  to  the 
6th  which  was  struck  out  by  consent.  On  appeal  (affirmed  in  the  Court  of 
Appeal  42  L.  T.  173)  the  2nd,  4th,  and  6th  were  disallowed  (or  rather  the 
plaintiff  was  relieved  from  answering  them)  as  being  too  remote  and  requir- 
ing the  plaintiff  to  state  in  detail  how  their  business  was  conducted :  the 
1st  and  3rd  were  with  some  hesitation  allowed  to  stand,  the  prices  in  such 
a  case  being  material  as  a  test  of  value,  though  otherwise  in  the  case  of  a 
picture  :  see  Cotton,  L.  J.  in  the  Court  of  Appeal.  See  aXaoLeighv.  Brooks, 
cited  ante,  p.  37  :  and  Donegal  v.  Stewart,  cited  ante,  p.  32. 

Where  the  seller  of  a  horse  brought  an  action  against  the  auctioneer  (who 
had  sold  it  for  him)  for  the  price  and  the  defendant  alleged  that  the  plaintiff 
had  fraudulently  represented  it  to  be  quiet,  the  plaintiff  was  not  compelled 
to  answer  whether  the  horse  was  his  property  at  the  time  of  the  sale  nor  if 
it  was  how  it  became  so:  Sivier  v.  Harris,  W.  N.  76,  p.  22. 

In  an  action  by  cargo  owners  against  the  shipowners  for  non-delivery  of 
the  cargo  the  plaintiffs  were  held  not  bound  to  answer  whether,  with  whom, 
and  to  what  amount  the  cargo  was  insured  as  immaterial :  Bolckow  v  Youna 
42  L. T.  690.  "' 

See  also  the  cases  cited  ante,  p.  31  to  p.  34,  where  discovery  of  a  party's 
private  or  business  affairs  was  refused  either  as  wholly  immaterial  or  as  im- 
material at  that  stage  of  the  action :  and  see  post,  p.  300. 
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Where  a  wholly  immaterial  interrogatory  had  been  par- 
tially answered,  a  full  answer  could  not  be  required  even 
under  the  technicality  of  the  chancery  practice  :  Wood  v. 
Sifehins,  3  Beav.  p.  512. 


(b)  "  On  am/  other  Ground." 

See  as  to  the  established  objections  or  exceptions  to  dis- 
covery, post,  p.  309. 

Interrogatories  as  to  matters  of  law. 

_  Interrogutories  as  to  matters  of  law  (though  alleged  in  the  bill  and  mate- 
rial to  the  plaintifiB's  case,  for  they  are  not  properly  the  subject  of  admission, 
Wig;r.  PI.  187),  or  as  to  inferences  of  law  drawn  from  facts  need  not  he  an- 
swered :  Dan.  Ch.  Pr.  p.  625.  They  must  be  confined  to  questions  of  fact : 
see  Redes.  PI.  34  :  Spence,  Eq.  jur.  677  :  Flight  v.  Eoiinson,  8  Beav.  p.  33  : 
Hoffmann  v.  Postil,  L.  E.  4  Ch.  673.  Interrogatories  asking  a  surveyor  in 
an  action  against  him  for  negligence  whether  it  was  part  of  his  duty  to  take 
certain  steps  under  his  instructions  were  held  inadmissible  as  asking  matter 
of  law  :  Wkateleyv.  Crowter,  25  L.  J.  Q.  B.  p.  165.  Because  an  interroga- 
tory refers  to  a  document,  as  for  instance  to  the  specification  of  a  patent  it 
does  not  thereby  necessarily  cease  to  be  a  question  of  fact :  Soffmunn  v.  Fostil, 
L.  R.  4  Ch.  p.  679. 

But  it  was  held  necessary  to  answer  a  charge  of  being  trustee  though  it 
would  seem  to  have  involved  a  question  of  law  :  Culverhouse  v.  Alexander, 
2  T.  &  C.  218. 

Interrogatories  asking  a  party  as  to  French  law  were  struck  out :  Phillips 
V.  Barron,  W.  N.  76,  p.  54. 

Interrogatories  as  to  documents. 

After  the  Chancery  Procedure  Act  an  interrogatory  asking  for  a  Kst  of  all 
documents  relating  to  the  matters  in  question  was  held  improper,  at  all 
events  if  the  party  professed  his  willingness  to  make  the  usual  afSdavit,  but 
if  he  answered  it  partly,  he  would  be  ordered  to  answer  it  fully :  Fiffard 
V.  Beeby,  L.  R.  1  Eq.  625  :  Law  v.  London  Indisputable  Co.  10  Ha.  App.  20  : 
Kidger  v.  Worswiek,  5  Jur.  N.  S.  37:  Barnardy.  Hunter,  1  Jur.  N.  S.  1065  : 
i)an.  Ch.  Pr.  p.  1675. 

Under  the  original  rules  of  the  Jud.  Act  a  party  was  in  every  case  justified 
in  refusing  to  answer  such  an  interrogatory  ;  see  for  instance  Bannicoti  v. 
Frith,  W.  N.  76,  p.  9  :  Carter  v.  Leeds,  ibid.  p.  11 :  Bitten  v.  Chaitenhurg, 
W.  N.  75,  p.  248  :  where  they  were  struck  out  under  the  original  rule  5,  see 
ante,  p.  100  :  otherwise  it  would  have  been  used  as  a  means  of  evading  the 
necessity  of  coming  to  the  court  for  an  order  under  rule  12,  no  order  for 
interrogatories  after  claim  or  defence  respectively  up  to  the  close  of  the 
pleadings  being  then  requisite  :  see  ante,  p.  94. 

The  practice  is  the  same  under  the  present  rules,  although  as  a  rule  in- 
terrogatories cannot  be  delivered  without  an  order,  rule  1  (see  ante,  p.  90) : 
for  an  order  for  discovery  of  documents  is  discretionary  (but  see  further, 
post,  p.  156) :  Mathew,  J.  in  Jacobs  v.  G.  W.  E.  Co.  W.  N.  84,  p.  33,  where 
leave  to-  deliver  interrogatories  having  been  given ,  an  interrogatory  as  to 
documents  was  included  in  order  to  avoid  the  necessity  for  making  a  fresh 
deposit  in  respect  of  an  order  for  discovery  of  documents. 

i2 
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An  interrogatory  askmg  as  to  the  possession  of  particular  doeumeuts  was 
legitimate  under  the  chancery  practice :  see  Cattv.  Tourle,  IS  W.  it.  abb. 
and  so  now  IFebb  v.  MU,  5  Ex.  D.  23  :  and  ace  post,  p.  212^  as  to  interro- 
gatories directed  to  particular  documents  after  a  sufficient  attidavit  ol  aoou- 
ments  has  been  made.  tj  •  i , 

So  for  a  list  of  documents  relating  to  a  particular  matter  :  see  Kishton  v. 
Grissel,  14  "W.  R.  578 :  and  now  Swanston  v.  Lishman,  45  L.  T.  360,  cited  i>os<, 
p.  226  (after  an  affidarit  of  documents). 

See  as  to  interrogatories  inquiring  into  the  contents  of  documents :  post, 
VI.  (e). 


V.  As  to   the   Costs  occasioned  by  Answering  Interrogatories 
ichich  are  TJnnecessarij  or  of  Improper  Length. 

By  Ord.  XXXI.  r.  3,  see  post,  Bk.  III.  Ch.  YIII.  the 
costs  occasioned  by  interrogatories  exhibited  unreasonably 
vexatiously  or  at  improper  length  and  the  answers  thereto 
may  be  directed  to  be  paid  by  the  party  in  fault :  and  see 
also  Ord.  LXY.  r.  27  (20),  post,  Bk.  III.  Ch.  YIII.  as  to  the 
costs  of  interrogatories  which  are  improper  vexatious  unneces- 
sary or  contain  vexatious  or  unnecessary  matter  or  are  of 
unnecessary  length :  and  see  also  generally  as  to  costs,  post, 
Bk.  III.  Oh.  YIII.  It  is  conceived  therefore  that  the  party 
may  answer  interrogatories  of  this  nature  and  is  not  bound 
to  apply  to  have  them  set  aside,  or  struck  out,  or  to  decline 
answering  them  at  length.  See  further  in  connection  with 
this  point  the  subject  of  unreasonably  wide  interrogatories, 
post,  YI.  (c) :  and  prolixity  in  answering,  ^os<,  YI.  (d). 


YI.  As  to  the  Mode  of  Answering. 

(a)  As  to  explaining  or  qualifying  an  answer  or  inserting 
therein  matter  of  defence  or  impertinent  matter  or  matter  of 
supererogation,  (b)  as  to  the  particularity  of  an  answer  and 
an  evasive  or  embarrassing  answer,  (c)  as  to  answering  un- 
reasonably wide  interrogatories  and  a  substantial  answer, 
(d)  as  to  prolixity  in  answering,  (e)  as  to  setting  out  the  con- 
tents of  referring  to  or  incorporating  documents,  (f)  as  to 
accounts,  (g)  as  to  answering  according  to  the  party's  know- 
ledge information  and  belief. 
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(a)  As  to  Rvplaiiiiriff  or  Qualifying  an  Answer  or  Inserting 
therein  Matter  of  Defence  or  Impertinent  Matter  or 
Matter  of  Supererogation. 

It  may  under  some  circumstances  be  legitimate  for  a  party 
to  explain,  or  qualify,  or  give  his  reasons  for  making,  a  par- 
ticular answer :  see  Hall  v.  Liardet,  jpost,  p.  467  :  Anon.  W.  N. 
p.  39,  post :  Lyell  v.  Kennedy  (cited  post,  p.  392)  :  and  see 
post  as  to  stating  the  grounds  of  beUef .  Where  a  party  was 
asked  whether  he  had  not  in  some  previous  proceedings 
sworn  an  affidavit  to  such  and  such  an  effect,  and  in  his 
answer  admitted  the  affidavit  but  said  that  since  swearing  the 
affidavit  he  had  been  informed  that  the  information  on  which 
such  affidavit  had  been  based  was  erroneous,  and  therefore 
that  the  statements  in  the  affidavit  were  contrary  to  facts, 
and  corrected  such  statements,  it  was  held  not  improper : 
Lyell  V.  Kennedy. 

Where  a  party  inserts  matter  of  this  explanatory  or  quali- 
fying nature,  or  any  matter  being  of  the  nature  of  his  defence 
to  the  action,  or  in  fact  any  impertinent  matter  or  matter  of 
supererogation  as  it  has  been  called,  the  interrogating  party 
may,  if  he  considers  that  he  is  embarrassed  or  prejudiced  by 
such  insertion,  take  one  of  two  courses  according  as  the 
matter  is  or  is  not  separable  from  the  answer  proper.  Where 
it  is  so  separable,  he  may  wait  until  the  trial  and  then  claim 
to  read  only  the  answer  proper,  and  leave  out  the  other 
matter  :  see  Lyell  y.  Kennedy  {oii&dLpost,  p.  392)  :  Compagnie 
Financiere,  ^c.  v.  Peruvian  Guano  Co.  28  S.  J.  p.  410  :  and  see 
post,  p.  118,  as  to  reading  part  of  the  answer.  Where  it  is 
not  so  separable,  he  may  apply  for  a  further  answer,  for  an 
embarrassing  (that  is  to  say  which  prevents  the  interrogating 
party  from  using  it  at  the  trial  without  having  thrust  upon 
him  irrelevant  matter  as  part  of  it,  see  Lyell  v.  Kennedy : 
and  see  further  i)os^,  p.  120,  as  to  an  embarrassing  or  evasive 
answer)  answer  is  an  insufficient  answer  under  Ord.  XXXI. 
r.  11 :  see  Lyell  v.  Kennedy. 

Matter  of  supererogation  might  render  the  answers  technically  insufficient 
so  as  to  justify  an  order  for  vivS.  voce  examination  under  the  C.  L.  P.  Act, 
section  53   (see  post,  p.  147) :  Pcylon  v.  Eartwr/,   L.  E.  9  C.  P.   9.     It  was 
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for  the  judge  in  his  discretion  to  say  -whether  the  supererogatory  matter  was 
of  that  amount  or  nature  as  to  render  the  answers  insufficient :  ibid.  :  but 
qu.  whether  he  would  he  justified  in  so  regarding  it  unless  (see  Keating,  J. 
ibid.  p.  10)  it  was  improper  or  impertinent  as  destroying  the  effect  of  the 
answers  or  introducing  irrelevant  topics  :  and  see  Bowen,  L.  J.  in  Zyell  v. 
Kennedy,  approving  this  case. 

In  Anon.  W.  N.  76,  p.  39  (under  the  rules  of  the  Jud.  Act)  the  plaintiff 
objected  to  the  defendant's  answer  to  an  interrogatory  on  the  ground  that  it 
stated  his  defence  to  the  action  as  well  as  answered  the  interrogatory,  and 
that  under  Ord.  XXXI.  r.  25  (see  now  Kule  24',  Bk.  III.  Ch.  IX.  Sect.  V.)  he 
could  not  read  one  portion  of  the  answer  without'  the  other :  Lindley,  J. 
refused  to  compel  the  defendant  to  split  up  his  answer  to  suit  the  plain- 
tiff's convenience,  for,  though  in  some  oases  such  an  application  might  be 
granted,  in  this  case  the  part  objected  to  was  by  way  of  qualification  of  the 
other  part  of  the  answer. 

It  is  admissible  (and  perhaps  oUigatory  see  post,  p.  128) 
for  the  party  to  state  the  grounds  of  his  helief :  Li/ell  v.  K'eti- 
nedy,  9  App.  Cas.  pp.  92,  93  :  and  see  Parlser  v.  FairKe,  1  S. 
&  S.  295,  p.  300 :  T.  &  E.  362,  p.  363,  where  the  defendant 
referred  to  affidavits  and  certificates  of  other  persons  as  justi- 
fying his  belief  in  the  good  quality  of  certain  articles.  "  A 
man  surely  would  be  at  liberty,  if  he  was  bound  to  state  his 
belief  to  state  his  reasons  for  it,  and  to  say  '  That  is  my  belief 
founded  upon  these  reasons,  and  upon  that  information  which 
has  been  given  to  me  but  I  require  the  defendant  to  prove 
his  case  by  something  other  than  my  belief.  My  belief  may 
be  prima  facie  evidence  when  we  get  before  a  jury  or  before 
the  tribunal  which  is  to  decide  the  matter  for  aught  I  know, 
but  still  I  desire  it  to  be  open  to  me,  because  the  information 
given  to  me  may  not  be  accurate :  the  jury  may  not  adopt  it : 
they  may  think  that  I  have  drawn  a  conclusion  unfavourable 
to  myself  without  sufficient  reason  for  doing  so,'  but  he  can- 
not avail  himself  of  that  right  without  stating  what  his 
information  is :"  Bramwell,  L.  ibid.  p.  93  :  and  see  further  as 
to  this  case  post,  p.  362.  But  an  admission  of  belief  has  been 
generally  treated  as  an  admission  of  the  fact :  see  post,  p.  127. 

See  as  to  prolixity  in  answering  ^os^  (d). 

It  is  legitimate  to  claim  protection  in  the  answer  to  inter- 
rogatories for  any  document  therein  referred  to :  Compagnie 
Financiere  du  Pacifique  v.  Peruvian  Guano  Co.  28  Sol  J 
p.  410. 
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(b)  As  to  the  Particularity  of  an  Ansicer  and  an  Evasive  or 
Embarrassing  Answer. 

In  former  days  the  substitution  of  an  "  and"  for  an  "  or" 
•would  make  tbe  answer  insufficient,  but  now  it  is  the  sub- 
stance and  not  the  form  at  which  the  court  looks :  if  it  is 
substantially  answered,  it  is  sufficient :  see  Zi/ell  v.  Kennedy 
{citQ^Lpost,  p.  892) :  and^jos!;,  p.  121. 

The  foUowing  rules  17  and  19  of  Ord.  XIX.  (20  and  22 
under  the  old  rules)  relating  to  the  mode  of  pleading  are 
equally  applicable  to  the  mode  of  answering  interrogatories : — 

It  shall  not  be  sirBScient  for  a  defendant  in  his  statement  of  defence  to 
deny  generally  the  grounds  ("facts"  ia  the  old  rule  20)  alleged  by  the 
statement  of  claim  or  for  a  plaintiff  in  his  reply  to  deny  generally  the  grounds 
("facts"  see  atite)  alleged  in  a  defence  byway  of  counter-claim,  but  each 
party  must  deal  specifically  with  each  allegation  of  fact  of  which  he  does  not 
admit  the  truth  except  damages. 

When  a  party  in  any  pleading  denies  an  allegation  of  fact  in  the  previous 
pleading  of  the  opposite  party  he  must  not  do  so  evasively  but  answer  the 
point  of  substance.  Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of 
money,  it  shall  not  be  sufficient  to  deny  that  he  received  that  particular 
amount  but  he  must  deny  that  he  received  that  sum  or  any  part  thereof  or 
else  set  out  how  much  he  received.  And  (according  to  the  old  rule  22  "so 
when  a  matter  of  fact  is  alleged  with  divers  circumstances  it  shall  not  be 
sufficient  to  deny  it  as  alleged  along  with  those  circumstances  but  a  fair  and 
substantial,  see  post,  p.  121,  answer  must  be  given")  if  an  allegation  is  made 
with  divers  circumstances  it  shall  not  be  sufficient  to  deny  it  along  with  those 
circumstances. 

They  in  fact  express  accurately  and  are  adopted  from  the 
rules  and  practice  in  chancery  in  respect  of  the  answer :  see 
Eedes.  PI.  44,  309 :  Dan.  Ch.  Pr.  630 :  Tipping  v.  Clarke, 
2  Ha.  pp.  389—390 :  Moimtford  v.  Taylor,  6  Yes.  p.  791 : 
Coop.  Eq.  PI.  313 :  Consol.  Ord.  XV.  r.  2  :  Beames,  Ch.  0. 
pp.  28 — 29.  If  a  defendant  deny  a  fact  he  must  traverse  it 
directly  and  not  by  way  of  negative  pregnant :  Beames,  Ch. 
0.  p.  29 :  and  see  Culverhouse  v.  Alexander,  2  Y.  &  C.  218 : 
Consol.  Ord.  XY.  r.  2.  The  rule  in  equity  was  always  that 
where  there  was  a  specific  averment  an  interrogatory  founded 
upon  that  specific  averment  must  have  been  specifically 
answered ;  a  general  denial  was  not  a  sufficient  answer  to  a 
specific  averment :  Earp  v.  Lloyd,  4  K.  &  J.  p.  60 :  though 
a  general  answer  might  include  in  it  an  answer  to  the  parti- 
cular inquiry  yet  such  a  mode  of  answering  might  in  some 
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cases  be  resorted  to  in  order  to  escape  from  a  material  dis- 
covery ;  particular  charges  must  therefore  be  answered  parti- 
cularly and  precisely :  Wharton  v.  Wharton,  1  S.  &  S.  p.  236. 
For  instance  where  a  defendant  was  asked  whether  he  had 
not  had  communications  with  A,  B,  and  other  persons  and 
admitted  them  with  A  but  denied  them  with  any  other 
person,  omitting  B,  it  was  insufficient :  Buke  of  Brunswick  v. 
Buke  of  Cambridge,  12  Beav.  281:  see  for  other  instances 
where  interrogatories  have  been  insufficiently  answered  in 
this  respect  Patrick  v.  Blackwall,  17  Jur.  803  :  Mishton  v. 
Grissel,  14  W.  E.  678,  789  :  Balhj  v.  Kenrick,  13  Pri.  291 : 
Jodrell  v.  8lanetj,  10  Beav.  225 :  A.  G.  v.  Binorhen,  2  Jur. 
129 :  Benys  v.  Locock,  3  M.  &  0.  p.  321 ;  Baniel  v.  Bishop, 
13  Pri.  15. 

The  form  of  inserting  after  a  general  denial  the  words 
"  except  as  aforesaid"  was  considered  by  Wigram,  Y.  0.  in 
Tipping  v.  Clarke,  2  Ha.  p.  388  to  be  objectionable,  as  making 
it  difficult  to  decide  whether  the  answer  was  sufficient  or  not, 
and  as  being  sometimes  evasive ;  and  see  Earp  v.  Lloyd,  4 
K.  &  J.  58  :  and  Lyell  v.  Kennedy,  cited  post,  p.  392  ("  subject 
to  such  explanation  as  aforesaid  and  to  the  submission  herein- 
after contained,"  and  see  further  ante,  p.  117). 

He  may  refer  to  the  whole  of  his  affidavit  in  answer  to 
interrogatories  and  is  not  confined  simply  to  those  passages 
which  purport  to  deal  with  a  particular  interrogatory :  see 
Cotton,  L.  J.  in  Byell  v.  Kennedy,  where  the  party  craved 
leave  to  refer  to  a  former  answer  to  other  interrogatories; 
see  post,  Bk.  III.  Oh.  IX.  Sect.  Y.  as  to  reading  part  of  an 
answer.  But  where  an  answer  was  put  in  with  cross  refer- 
ences and  otherwise  so  complicated  that  it  would  be  difficult 
to  say  what  had  or  had  not  been  sworn  to,  it  was  ordered  to 
be  taken  off  the  file :  Walker  v.  Baniell,  27  W.  E.  595 :  30 
L.  T.  357  :  and  see  Lyell  v.  Kennedy  :  but  see  post. 

"Where  an  answer  is  evasive  illusive  or  embarrassing  (see 
ante,  p.  1 17)  the  court  may  either  order  it  to  be  taken  altogether 
ofE  the  file  (as  in  chancery  according  to  the  later  practice  : 
Dan.  Ch.  Pr.  p.  685  ;  Thomas  v.  Lethbridge,  9  Yes.  463  :  and 
cases  cited  2''ost,  p.  144  :  though  not  the  earlier  practice  : 
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Marsh  v.  Hunter,  3  Mad.  437)  :  see  Furher  v.  King,  29 
W.  E.  536  :  50  L.  J.  Ch.  496,  where  Bacon,  V.  0.  con- 
sidered the  whole  answer  an  evasion  and  attempt  to  baffle 
the  a;dversary :  or  as  this  is  a  cumbrous  and  expensive  cure 
for  the  evil,  the  court  will  order  a  further  answer:  see  Lyell 
V.  Kemiedy  (cited  pod,  p.  392)  :  and  Sill  v.  Sart  Davis  and 
Walker  v.  Poole,  iwst,  p.  229,  as  to  prolix  affidavits  of  docu- 
ments. See  also  in  illustration  of  an  evasive  or  contradictory 
answer  Latimer  v.  Neate,  post,  p.  259. 


(c)  As  to  Amivering  unreasonably  wide  Interrogatories  and  a 
substantial  Answer. 

See  ante,  p.  106,  as  to  striking  out  interrogatories :  and 
ante,  p.  116,  as  to  costs  of  answering  unnecessary  interro- 
gatories. 

Where  an  interrogatory  is  imreasonably  wide  Jessel,  M.  R. 
in  Parker  v.  Wells,  18  Ch.  D.  p.  485,  considered  that  a  party 
was  not  bound  to  put  in  an  answer  such  as  he  would  have 
been  obliged  to  give  if  the  interrogatory  had  been  properly 
linaited ;  but  that  the  judge  should  ask  the  interrogating 
party  whether  he  would  be  content  with  properly  limited 
discovery,  and  if  he  assents,  should  order  the  other  party  to 
make  a  further  affidavit  in  that  respect :  and  see  Sail  v.  L.  8f 
iV.  W.  B.  Co.  35  L.  T.  p.  849.  In  the  same  case  it  was 
held  by  Jessel,  M.  E.  and  Brett,  L.  J.  (Cotton,  L.  J.  p.  487, 
dissenting)  that  the  Court  of  Appeal  would  make  no  such 
order  for  linaited  discovery  and  that  if  the  interrogating  party 
insists  by  his  appeal  on  a  full  answer  he  must  stand  or  fall 
by  that  claim. 

See  ante,  pp.  104,  107,  as  to  interrogatories  framed  with 
undue  latitude  and  in  particular  the  common  law  practice 
relating  thereto. 

A  substantial  answer  is  sufficient :  see  Bolckow  v.  Fisher, 
10  Q,.  B.  D.  p.  170 :  Lyell  v.  Kennedy,  ante,  p.  119 :  Sail  v. 
L.  8f  N.  W.  R.  Co.  35  L.  T.  p.  849  :  and  see  Ord.  XIX. 
r.  22  of  the  old  rules,  ante,  p.  119.  Although  particular 
interrogatories  were  not  answered  precisely  in  all  their  terms 
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it  was  considered  under  the  old  chancery  practice  to  he  suflS.- 
cient  if  they  were  fairly  and  suhstantially  answered  with 
reference  to  the  scope  and  ohject  of  the  bill  or  the  rnatters 
really  in  question :  see  Bally  v.  Kenrick,  13  Pri.  291 :  Meade 
V.  Woodroffe,  24  Beav.  421 :  Lockett  v.  Lockett,  L.  E.  4  Ch. 
336 :  Jodrell  v.  Slaney,  10  Beav.  p.  231 :  Dan.  Ch.  Pr.  630. 

As  a  rule  only  the  suhstance  of  conversations  need  be 
given :  see  post,  p.  466. 

See  as  to  giving  the  contents  of  documents,  post,  p.  123. 

Where  a  company  were  interrogated  in  wide  terms  as  to 
the  powers  and  authorities  possessed  by  and  duties  of  dif- 
ferent officers  and  agents  of  the  company,  it  was  held  suffi- 
cient to  answer  that  they  had  none  relating  to  the  matters  in 
question :  Compagnie  8^c.  Pacijique  v.  Peruvian  Guano  Co. 
28  Sol.  J.  p.  410. 

See  as  to  amending  interrogatories  under  such  circum- 
stances, p)ost,  p.  149. 

Q,u.  whether  a  party  is  justified  in  answering  an  unneces- 
sarily wide  interrogatory  in  reliance  on  the  provisions  of  the 
rules  referred  to  ante.  Sect.  V.  for  throwing  the  costs  on  the 
party  seeking  the  discovery :  and  see  further,  post,  p.  123. 


(d)  Prolixity  in  Answering. 

A  party  must  not  be  needlessly  or  unduly  proHx  in  an- 
swering. He  may  be  visited  with  the  costs  of  doing  so  under 
Ord.  LXY.  r.  27  (20)  see  post,  Bk.  III.  Ch.  YIII. ;  and  in  an 
extreme  case,  if  the  prolixity  is  so  great  as  to  be  embarrassing, 
the  court  might  order  the  document  to  be  taken  ofE  the  file  or 
order  a  further  answer :  see  Lyell  v.  Kennedy  (cited  post, 
p.  392)  :  and  ante,  p.  121,  referring  to  this  case,  and  to  the 
subject  of  prolix  affidavits  of  documents. 

Such  needless  or  undue  prolixity  was  termed  impertinence 
under  the  chancery  practice  :  Slack  v.  Emm,  7  Pri.  pp.  298 — 
299,  n. :  King  v.  Teak,  ibid. :  and  see  JBarry  v.  Sarrison, 
Tou.  &  C.  279.  Matter  might  be  impertiaent  without  being 
exactly  irrelevant :  Parker  v.  Fairlie,  T.  &  R.  pp.  364 — 365. 


INTERROGATORIES.  123 

Impertiaences  were  desoribed  by  Lord  Chief  Baron  Grilbert 
to  be  "  where  the  records  of  the  court  were  stuffied  with  long 
recitals  or  long  digressions  of  matters  of  fact  which  were 
altogether  unnecessary  and  totally  immaterial  to  the  matter 
in  question  as  where  a  deed  was  unnecessarily  set  forth  in 
hsec  verba":  Gilb.  For.  Eom.  209  cited  Dan.  Ch.  Pr.  p.  292. 
By  the  Chancery  Procedure  Act,  sect.  17,  exceptions  for  im- 
pertinence were  abolished  and  the  party  introducing  the 
impertinent  or  unnecessary  matter  might  be  visited  with  the 
costs  occasioned  by  its  introduction  :  Dan.  Ch.  Pr.  p.  292. 

It  was  sometimes  difficult  to  frame  a  full  answer  so  as  to 
prevent  exceptions  for  impertinence  and  redimdancy :  Lord 
Langdale  in  Jodrell  v.  Slaney,  10  Beav.  p.  229. 

Mere  prolixity  in  answering  would  not  necessarily  amount 
to  impertinence.  And  of  course  there  could  be  no  general 
rule:  it  must  be  a  question  of  degree  to  be  determined  in 
each  case  by  the  judge:  Gompertz  v.  Best,  1 T.  &  C.  pp.  117 — 
118 :  Lowe  v.  Williams,  2  S.  &  S.  p.  674 :  Anon.  2  L.  J.  Ch. 
(0.  S.)  143:  Dan.  Ch.  Pr.  pp.  631—632:  and  see  post,  p.  126, 
as  to  accounts. 

Qu.  whether  a  party  is  justified  in  setting  out  useless  and 
impertinent  matter  even  if  the  terms  of  the  interrogatory 
warrant  it  in  reUance  on  recovering  the  costs  under  the  rules 
referred  to  ante,  Sect.  V. :  see  also  ante,  p.  122 :  and  post, 
p.  126,  as  to  accounts. 

These  questions  of  prolixity  generally  arose  in  connection 
with  accounts,  as  to  which  see^os^,  sub-sect.  (f). 

See  post,  sub-sect,  (e)  as  to  ofEering  inspection  of  documents 
by  way  of  answering  interrogatories. 


(e)  As  to  Setting  Out  the  Contents  of  Bef erring  to  or  Incor- 
porating Documents. 

Where  a  party  is  interrogated  as  to  matter  which  is  con- 
tained in  any  document  he  may  (and  probably,  see  ante,  sub- 
sect,  (d)  as  to  prolixity,  is  bound  to  do  so  if  he  can)  ofEer 
inspection  of  the  document  if  thereby  expense  or  delay  will 
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be  avoided  instead  of  setting  out  the  matter  in  his  answer : 
(and  see  now  rule  2  cited  ante,  p.  91).  Where  interroga- 
tories are  of  a  character  which  would  make  it  oppressive  to 
compel  the  party  to  set  out  precisely  all  the  particulars  called 
for,  the  party  is  justified  in  answering  hy  reference  to  books, 
if  he  says  they  contain  the  best  information  which  he  is  able 
to  give  in  answer  to  the  interrogatories:  Brake  v.  Symes, 
Johns,  p.  652,  referring  to  White  v.  Williams,  8  Ves.  p.  193. 
But  the  reference  ought  to  be  accompanied  with  such  explana- 
tions and  to  be  made  in  such  a  manner  as  to  make  it  as  con- 
venient as  possible  for  the  other  party  to  consult  them  :  the 
party  must  point  out  the  best  way  in  which  the  information 
could  be  got  from  the  documents,  not  for  instance  refer  his 
opponent  to  a  number  of  books  as  containing  the  required 
information  without  saying  in  what  books  the  different  par- 
ticulars of  information  were  to  be  found :  ibid.  pp.  652 — 653 
(an  action  by  a  shareholder  against  the  directors  of  an  insur- 
ance company  interrogating  as  to  the  lives  ages  dates  and 
other  particulars  of  a  number  of  policies)  :  and  see  Christian 
V.  Taylor,  p.  408 :  and  Marshall  v.  Mellersh,  6  Beav.  558 :  and 
post,  p.  126,  as  to  accounts.  Correspondence  need  not  be  set 
forth  at  full  length  where  inspection  can  be  offered:  Hoffmann 
V.  Pastil,  L.  E.  4  Ch.  673,  p.  678 :  Harr.  Newl.  185. 

See  further  as  to  a  party's  obligation  to  set  out  the  con- 
tents of  documents,  post,  p.  473. 

As  a  general  rule  a  party  could  not  refer  to  any  document 
as  a  part  of  bis  answer  unless  he  filed  it  as  a  schedule  to  his 
answer  and  prayed  that  it  might  be  taken  as  part  of  his 
answer :  Boldero  v.  Saunders,  3  N.  R.  59  :  Dan.  Oh.  Pr.  631 
634,  658. 

Where  a  defendant  referred  to  other  affidavits  and  deposi- 
tions by  him  in  the  suit  as  containing  the  answer  he  wished 
to  make,  the  document  was  ordered  to  be  taken  off  the  file 
though  he  did  it  to  save  expense :  Turner  v.  Jack,  19  W.  E. 
433 :  so  where  he  referred  to  his  answers  to  similar  interroga- 
tories in  another  suit :  Hudson  v.  Grcnfell,  3  Giff.  388. 

He  may  refer  to  his  answers  to  others  of  the  interroga- 
tories :  see  Lyell  v.  Kennedy,  ante,  p.  120. 
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Q,u.  wlietlier  printed  doouments  could  be  filed  as  schedules 
see  Dan.  Ch.  Pr.  658 :   JFright  v.  JFi//dii,  9  Jur.  N.  S.  195 
11  W.  E.  253:  La/one  v.  FaMand,  Sfc.  Co.  3  K.  &  J.  267 
or  whether  they  should  not  he  deposited  in  court  and  then 
referred  to  as  part  of  the  answer:  Dan.  Ch.  Pr.  631, 634,  658: 
A.  G.  T.  Edmunds,  15  W.  E.  138,  where  this  was  said  to  be 
the  proper  practice  in  reference  to  certain  parliamentary  blue 
books  and  other  printed  documents. 

But  this  did  not  authorize  a  party  to  refer  to  documents 
not  previously  in  existence  but  prepared  for  the  purpose  of 
the  case :  ia  other  words  a  party  could  not  avoid  setting  out 
matter  in  his  answer  either  in  the  body  of  it  or  in  a  schedule 
by  putting  this  matter  into  a  separate  document  and  then 
referring  to  it :  Telford  v.  Raskin,  1  Dr.  &  Sm.  148,  p.  149, 
where  the  defendant  made  out  some  accounts  in  a  book,  and 
referred  to  them  in  his  answer  but  refused  to  set  them  out  on 
the  ground  that  to  do  so  would  expose  the  names  and  private 
affairs  (see  as  to  this  objection  post,  p.  306)  of  his  customers  : 
and  see  Ahager  v.  Johnson,  4  Ves.  p.  224. 


(f)  Accounts. 

The  question  of  setting  out  accounts  in  answer  to  interro- 
gatories has  been  considered  in  connection  with  the  subject 
of  consequential  discovery,  see  ante,  pp.  21,  25 — 34. 

It  is  sufficient  to  say  here  that  discovery  of  accounts  which 
are  consequentially  relevant,  and  not  material  for  the  deter- 
mination of  any  question  at  the  hearing,  (not  sufficiently 
material  at  that  stage  see  Ord.  XXXI.  r.  6,  ante,  p.  108) 
will  as  a  rule  under  the  provisions  of  Ord.  XXXI.  rr.  6,  20, 
be  postponed  unless  they  are  such  as  may  be  material  for  the 
purposes  considered  mite,  p.  28. 

Qu.  whether  in  any  case  minute  and  detailed  accounts  such 
as  might  have  to  be  given  after  decree  would  be  enforced : 
see  Elmer  v.  Creasy,  L.  E.  9  Ch.  p.  73  :  or  at  all  events  the 
court  would  consider  what  useful  object  could  be  served  by 
compelling  such  an  account :  see  Lockett  v.  Lockctt,  L.  E.  4 
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Ch.  p.  341,  referring  to  White  v.  Barker,  5  D.  G-.  &  Sm.  746 : 
certainly  not  where  iaspection  can  be  offered,  see  post :  and 
see  Robinson  v.  Lamond,  5  Jur.  240. 

A  party  was  not  only  not  bound  to  set  out  accounts  in  full, 
lie  was  not  even  justified  in  doing  so  tbough  tbe  terms  of  the 
interrogatories  might  apparently  warrant  him  in  doing  so : 
see  Dan.  Oh.  Pr.  632.  But  where  the  adversary  pertina- 
ciously insisted  on  a  full  disclosure  Lord  Eldon  doubted 
whether  he  could  reasonably  be  allowed  to  object  to  the 
disclosure  made  in  consequence  of  his  so  insisting :  Norway  v. 
Eoive,  1  Mer.  p.  356  :  and  see  Rohson  v.  Brougham,  19  L.  J. 
Ch.  465. 

Undue  prolixity  iu  settiug  out  accounts  might  undoubtedly 
amount  to  impertinence :  see  ante,  sub-sect,  (d) . 

Items  in  accounts  should  not  have  been  given  unless  speci- 
fically called  for :  Norway  v.  Roioe. 

No  rule  however  could  be  laid  down  as  to  the  minuteness 
with  which  they  might  be  given  without  degenerating  into 
impertinence.  It  must  have  depended  on  the  nature  of  the 
case  and  the  pirrpose  for  which  they  were  required.  See  the 
following  cases,  and  Dan.  Oh.  Pr.  pp.  631 — 632 :  Frend  v. 
Jaclio,  1  Mer.  357,  n. :  Norway  v.  Rowe,  1  Mer.  347 :  McMorris 
V.  Elliott,  8  Pri.  674 :  Slack  v.  Evans,  7  Pri.  278,  n.  :  Alsager 
V.  Johnson,  4  Ves.  217 :  Byde  v.  Masterman,  0.  &  P.  265  : 
Marshall  v.  Mellersh,  6  Beav.  558 :  Tench  v.  Cheese,  1  Beav. 
671 :  Gompertz  v.  Best,  1  T.  &  0.  114 :  Parker  v.  Fairlie,  1 
T.  &  E.  362  :  Lowe  v.  Williams,  2  S.  &  S.  p.  574 :  and  see 
ante,  p.  124. 

The  accounts  were  generally  set  out  in  a  schedule. 

In  many  cases  where  great  labour  and  expense  amounting 
to  oppression  would  be  involved  in  setting  out  the  required 
accounts,  a  party  was  justified  in  referring  to  books  in  which 
the  accounts  were  contained  and  offering  inspection  of  them 
to  his  opponent  for  this  purpose :  Telford  v.  Ruskin,  1  Dr.  & 
Sm.  p.  149  :  White  v.  Barker,  5  D.  G.  &  S.  746,  p.  752 : 
Christian  v.  Taylor,  11  Sim.  401,  p.  408  :  White  v.  Williams, 
8  Ves.  p.  193  :  Brake  v.  Symes,  Johns.  646  :  Wigr.  PL  283  : 
Alsager  v.  Johnson,  p.  224  :  Alison  v.  Bo.  ante,  p.  30  (where 
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an  executor  was  allowed  to  answer  by  verifying  accoimts 
already  delivered)  :  and  see  ante,  sub-sect.  (e). 


(g)    As   to  Amwering   according   to  Knowledge   Information 
Rememhrance  and  Belief. 

The  party  must  answer  according  to  tbe  best  and  utmost 
of  his  knowledge  information  remembrance  and  belief :  see 
19th  Ord.  1841 :  Dan.  Ch.  Pr.  p.  627  :  A.  G.  v.  Rees,  12 
Beav.  p.  54  :  The  Minnehaha,  L.  E.  3  A.  &  E.  p.  152  :  and 
Lyell  V.  Kennedy,  9  App.  Gas.  p.  85. 

He  must  either  admit  the  fact  or  deny  having  any  know- 
ledge or  information  on  the  subject  or  any  recollection  of  it 
and  declare  himself  imable  to  form  any  belief  concerning  it : 
Eedes.  PI.  44  :  or  must  use  some  expressions  equivalent 
thereto  :  Dan.  Ch.  Pr.  p.  628 :  Amherst  v.  King,  2  S.  &  S. 
183. 

"  Belief  or  otherwise  "  has  generally  been  held  to  be  suffi- 
cient :  Dan.  Ch.  Pr.  p.  628 :  A.  G.  v.  Rees,  12  Beav.  p.  54 : 
Robinson  v.  Lamond,  15  Jur.  240 :  but  under  some  circum- 
stances it  may  not  be  sufficient,  where  for  instance  there  may 
be  ground  for  suspicion  that  the  party  wishes  to  evade  swear- 
ing as  to  his  information:  see  A.  G.  v.  Rees,  12  Beav.  50  and 
Robinson  v.  Lamond,  16  Jur.  240  :  and  see  as  to  information 
of  agents,  post,  (B)  at  p.  140. 

"  It  may  be  true  for  anything  he  knows  to  the  contrary  " 
is  not  alone  sufficient :  Dan.  Ch.  Pr.  p.  628,  referring  to 
Amherst  v.  Kitig,  2  S.  &  S.  183. 

"  No  documents  &c.  to  his  knowledge  "  is  not  sufficient  : 
Mad.  ii.  517. 

An  admission  of  belief  seems  to  have  been  treated  as  an 
admission  of  the  fact  in  ordinary  cases  :  see  Rotter  v.  Rotter, 
1  Ves.  sen.  274 ;  but  in  Hill  v.  Binney,  6  Yes.  737  it  was 
treated  as  doubtful:  and  qu.,  for  see  ante,  p.  118,  citing 
Bramwell,  L.  in  Lyell  v.  Kennedy.  Q,u.  whether  for  this  or 
any  other  purpose  (see  post,  p.  502)   "  I  am  informed "  is 
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equivalent  to  "  I  'believe  "  as  said  in  Woodhatch  V.  Freeland, 
11  W.  E.  398. 

As  to  facts  not  happening  within  his  own  knowledge  (see 
as  to  what  is  personal  knowledge  per  Lord  "Watson  in  Lyell 
V.  Kennedy,  p.  90)  he  must  answer  as  to  his  information  and 
belief  and  not  his  information  merely  without  stating  any 
belief  either  one  way  or  the  other  :  Coop.  Eq.  PI.  313  :  as  to 
the  act  of  another  which  defendant  does  not  certainly  know 
he  ought  to  say  he  thinks  or  believes  it  to  be  true  or  does  not, 
and  not  say  only  that  he  has  heard  :  Wyatt,  P.  R.  14.*  But 
qu.  whether  if  he  states  that  he  has  formed  no  belief  on  the 
subject  he  can  be  pressed  further  :  see  Lord  Watson  in  Lyell 
V.  Kennedy,  9  App.  Gas.  pp.  90 — 91 :  and  Nelson  v.  Ponsford, 
post,  p.  129.  See  as  to  what  is  belief  :  Lyell  v.  Kennedy,  pp. 
90 — 91,  per  Lord  Watson. 

He  is  also  bound  to  state  the  grounds  on  which  his  belief 
is  founded  in  order  that  the  reality  and  value  of  his  belief 
may  be  tested :  per  Lord  Watson  in  Lyell  v.  Kennedy,  9  App. 
Gas.  p.  22  :  see  also  the  interrogatories  in  Wood  v.  Hitchins, 
3  Beav.  504  :  (see  also  ante,  p.  118,  as  to  his  being  at  liberty 
to  state  the  grounds)  :  see  further  as  to  this  case,  post,  pp. 
129,  130  :  and  as  to  his  obligation  to  disclose  his  information, 
post,  (B)  at  p.  134.  See  also  Be  Barned's  Banking  Co.  L.  E. 
2  Gh.  p.  353,  where  it  was  held  admissible  to  ask  a  liquidator 
as  witness,  but  who  was  for  this  purpose  in  the  same  position 
as  a  defendant,  as  to  the  grounds  and  the  materials  on  which 
he  had  come  to  a  particular  conclusion,  and  in  particular  per 
Cairns,  L.  J.  the  grounds  on  which  he  founded  his  belief. 

(a)  As  to  his  recollection  of  matters  within  his  own  know- 
ledge (1)  generally  (2)  in  particular  of  the  contents  of  docu- 
ments. 

{0)  As  to  his  information. 


*  And  the  form  of  swearing  aa  answer  ia  framed  on  this  footing,  that  is 
to  say,  the  party  swears  that  as  to  his  own  acts  and  deeds  it  is  true  to  his 
knowledge,  and  as  to  those  of  other  persons  he  believes  it  to  be  true :  see 
Braithw.  388:  A.  G.  v.  Hudson,  9  Ha.  App.  63. 
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(a:)  As  to  /lis  ReeoUedio-n  of  Matters  ni'thin  his  own  Knowledge 
(1)  Generally,  (2)  In  particular  of  the  Contents  of  Documents. 

(1)    Gencrallij. 

Lord  Clarendon  seems  to  have  made  an  order  that  an 
answer  to  a  matter  charged  as  the  defendant's  own  act  must 
be  direct  without  sajdng  it  is  to  his  remembrance  or  as  he 
believeth,  if  it  be  laid  as  done  within  seven  years  before : 
see  Beames,  Ord.  28—29:  Wyatt,  P.  E.  13.  And  so 
it  is  laid  down  in  Coop.  Eq.  PI.  314,  as  to  facts  within 
the  defendant's  own  knowledge  (see  ante)  happening  within 
six  years,  or  beiag  recent :  see  Williams  v.  Leighton  :  and 
Oswald  V.  Pennant,  Tothill,  9  :  and  in  Spence,  Eq.  Jur.  680, 
withia  three  years.  But  the  court  might  find  special  cause 
to  dispense  with  so  positive  an  answer :  Wyatt,  P.  E.  14. 

With  respect  to  this  rule  Lord  Langdale  in  Nilson  v. 
Ponsford,  Al  Beav.  p.  43,  expressed  himself  thus,  "  With  regard 
to  the  rule  stated  that  a  man  must  either  admit  or  deny  his 
own  recent  acts,  it  is  possible  that  a  defendant  with  the  most 
delicate  conscience  may  be  unable  to  do  so  :  and  I  know  of 
no  means  by  which  a  discovery  can  be  obtained  from  a 
defendant  as  to  matters  on  which  he  swears  he  is  ignorant. 
AU  that  the  court  can  do  is  to  get  from  him  such  an  answer 
as  he  swears  he  is  able  to  give  :  it  can  do  no  more  than 
compel  him  to  state  the  impression  on  his  mind.  If  his  state- 
ment be  untrue  he  will  be  liable  to  the  penalties  of  perjury." 
See  also  Lyell  v.  Kennedy,  ante,  p.  128,  per  Lord  Watson  : 
and  post,  p.  133,  as  to  interrogating  in  detail. 

Reference  may  also  be  made  to  a  passage  in  Lord  Eldon's 
judgment  in  Farquharson  v.  Balfour,  T.  &  E.  p.  204,  where 
he  points  out  that  the  plaiatiff  must  be  satisfied  with  what 
the  conscience  of  the  defendant  would  allow  him  to  swear, 
for  that  the  court  could  give  him  no  more,  it  could  not  on  the 
question  of  insufficiency  try  whether  it  was  true  or  not :  and 
see  also  Lord  Hatherley's  observations  cited  ante,  p.  86 : 
and  see  post,  p.  146. 

In  Newton  v.  Dimes,  3  Jur.  N.  S.  583,  Wood,  Y.  C.  would 
not  allow  a  party  to  say  he  had  no  recollection  or  belief  as  to 
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matters  whioli  must  have  been  within  his  own  knowledge  or 
as  to  his  own  acts  which  occurred  four  years  previously. 

In  Hall  V.  Bodley,  I  Vern.  470  it  was  held  sufficient  where 
the  defendant  said  that  he  received  no  more  than  such  a  sum 
to  his  rememhrance. 


(2)  In  particular  as  to  his  Recollection  of  the  Contents  of 
Documents. 

It  is  not  possible  to  lay  down  any  definite  propositions  in 
connection  with  the  subject. 

It  is  clear  that  the  rigid  rule  obtaining  at  common  law,* 
under  which  interrogatories  enquiring  into  the  contents  of 
written  documents  were  altogether  inadmissible,  unless  they 
were  lost,  no  longer  obtains :  it  is  not  clear  that  the  chancery 
practice  on  the  subject  of  setting  out  the  contents  of  documents 
is  to  be  applied  indiscriminately  and  universally  (sea  ante, 
pp.  6,  7,  generally  as  to  conflicting  rules  of  law  and  equity) :  it 
is  not  clear  what  the  chancery  practice  was  or  would  have 
been  on  the  exact  point. 

The  chancery  practice  on  the  subject  generally  of  setting 
out  the  contents  of  documents  is  considered  post,  p.  132. 

In  some  cases  where  the  document  is  referred  to  in  the 
opponent's  pleading  (or  perhaps  in  an  afiidavit)  and  is  in  his 
possession  inspection  can  before  answering  be  obtained  under 
Ord.  XXXI.  rr.  15 — 18,  or  at  all  events  the  opponent  will  be 
prevented  from  using  it  in  evidence  if  he  refuses  inspection :  see 


*  At  common  law  interrogatories  asliing  for  the  contents  of  written  docu- 
ments were  altogether  inadmissible  :  Arch.  Pr.  p.  1149  :  Lush,  Pr.  p.  855 — 
856  :  Keruhfield  v.  Clark,  11  Ex.  712  :  Sew  v.  SuteJdns,  10  C.  B.  N.  S.  829  : 
unless  they  were  lost,  or  at  all  events  unless  a  primS  facie  case  was  made  out 
of  their  being  lost,  in  which  case  secondary  evidence  would  be  admissible : 
Wolverhampton,  S;c.  Co.  v.  Saioksford,  28  L.  J.  C.  P.  198,  where  under  such 
circumstances  the  party  was  ordered  to  answer  whether  he  executed  a 
contract,  the  answer  not  to  be  used  unless  the  loss  was  satisfactorily  proved 
at  the  trial. 

In  Seiv  r.  Sutchins,  the  dates  of  certain  correspondence  between  the 
plaintiff  and  other  persons,  the  places  and  persons  were  ordered  to  be  given, 
but  not  the  contents  of  the  correspondence. 

Interrogatories  were  not  allowed  to  contradict  a  written  instrument : 
Moor  V.  Soierta,  26  L.  J.  C.  P.  246. 
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2wst,  Chap.  YI.  (qu.  whether  this  is  in  accordance  with  the  old 
chancery  practice,  see  post,  p.  133) :  and  perhaps  also  where 
it  is  not  so  referred  to  :  see  Dalnimple  v.  Leslie,  jiost. 

It  is  a  legitimate  practice  for  the  party  to  offer  documents 
for  his  opponent's  inspection*  and  to  interrogate  him  thereto. 
And  see  the  old  chancery  practice,  post,  p.  132. 

The  only  case  on  the  subject  since  the  Jud.  Act  is 
Balri/mpk  v.  Zeslic,  8  Q.  B.  D.  5 :  (but  see  Zi/ell  v.  Ken- 
ned//, cited  post,  p.  392)  where  the  question  was  discussed  at 
some  length.  It  was  an  action  for  libel  and  the  defendant, 
being  asked  whether  she  had  written  a  letter  to  a  third  per- 
son containing  certain  defamatory  statements,  or  other  state- 
ments to  the  same  effect,  or  what  statements,  answered  that 
to  the  best  of  her  recollection  and  belief  she  never  made  those 
statements  in  the  letter  which  she  admitted  she  had  written, 
or  any  of  those  exact  statements,  and  that  she  had  no  copy 
of  the  letter  and  could  not  recollect  with  exactness  what  the 
statements  contained  therein  were:  and  it  was  held  by 
Bowen  and  Grove,  JJ.  affirming  Liadley,  J.  that  it  was 
sufficient,  Bowen,  J.  at  p.  7  considering  it  to  be  a  question 
not  of  discretion  but  of  right.  At  p.  8  the  same  judge  con- 
sidered that  it  was  legitimate  to  obtain  admissions  through 
interrogatories  as  to  written  documents  for  the  purpose  of 
simplifying  proof,  but  that  a  party  could  not  be  compelled 
to  set  out  his  imperfect  recollection  of  a  document  not  pro- 
duced for  his  inspection,  which  was  not  suggested  to  be  lost 
or  beyond  the  jurisdiction  of  the  court,  or  which  for  any- 
thing that  appeared  to  the  contrary  might  even  be  in  the 
possession  of  the  interrogating  party;  that  at  common  law 
when  a  party  was  interrogated  as  to  the  contents  of  an  exist- 
ing written  document  not  in  his  possession  he  was  allowed  to 
see  it  before  he  answered  (and  so  now  if  referred  to  in  the 
opponent's  pleading  and  in  his  possession,  see  ante),  and  that 
this  rule  was  not  altered  by  the  Jud.  Act;  and  that  the 
passage  cited  from  Dan.  Ch.  Pr.  (see  post)  did  not  show  that 


*  Or  to  annex  a  copy  of  the  document  to  the  interrogatories  and  offer  the 
original  for  inspection. 

k2 
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in  chancery  a  party  couLd  by  interrogatories  get  such  secon- 
dary evidence  without  accounting  prima  facie  for  the  pro- 
duction of  the  original.  In  the  same  case  Grrove,  J.  consi- 
dered that  in  an  action  of  this  kind  at  all  events  it  was 
sufficient  for  a  defendant  to  say  that  he  could  not  recollect 
with  exactness  the  contents  of  an  alleged  libellous  letter,  for 
that  otherwise  he  might  state  the  contents  to  be  of  a  more 
libellous  or  a  less  libellous  character,  and  in  either  case  his 
statement  might  be  prejudicially  used  against  him,  and,  in 
reference  to  the  different  practice  obtaining  in  chancery  and 
at  common  law  as  to  interrogatories  enquiring  into  the 
contents  of  written  documents,  between  which  it  was  not 
necessary  then  to  decide  (see  as  to  this  ante,  p.  7),  pointed 
to  the  distinction  which  he  conceived  to  exist  between  the  old 
chancery  practice,  where,  the  evidence  being  documentary,  it 
was  necessary  there  should  be  stringent  powers  of  getting  the 
truth  out,  and  a  common  law  action,  where  oral  evidence 
subject  to  cross-examination  was  the  mode  of  getting  at  the 
truth,  and  where  interrogatories  were  for  the  purpose  of 
obtaining  admissions  to  save  expense. 

In  an  Irish  case  Fitzgihhon  v.  Greer,  9  Ir.  E.  G.  L.  294,  an 
action  for  libel  founded  on  a  letter  to  the  Commissioners  of 
the  Great  Seal,  the  plaintiff  having  interrogated  as  to  the 
contents,  it  was  said  "  Gan  you  force  him  to  give  an  account 
of  a  document  in  existence  and  not  forthcoming  ?  " 

The  chancery  practice. 

The  chancery  practice  is  thus  described  in  Dan.  Ch.  Pr.  pp.  305,  306 : 
■where  a  plaintiff  wished  to  obtain  from  the  defendant  an  admission  as  to 
some  document  in  his  (the  plaintiff's)  possession  it  was  formerly  usual  to 
leave  the  document  in  court  and  to  pray  that  the  defendant  might  inspect  it 
and  then  answer :  *  but  latterly  the  practice  was  merely  to  state  in  the  bill 
the  date  of,  parties  to,  and  substance  of  the  document  relied  on  by  the 


*  A  plaintiff  might  say  in  his  bill  that  he  had  left  certain  instruments  in 
the  hands  of  his  clerk  in  court  in  order  that  the  defendant  might  inspect 
them  or  according  to  the  more  ancient  practice  he  might  pray  that  after 
inspection  the  defendant  might  answer  the  interrogatories :  see  Lord  Eldon 
in  Princess  of  Wales  v.  Liverpool,  1  Sw.  p.  123  :  in  Farnsworth  v.  Teoman,  2 
Mer.  142,  this  ancient  practice  seems  to  have  been  followed :  so  for  the 
purpose  of  calling  upon  the  defendant  to  speak  to  the  handwriting :  Taggart 
V.  Hewlett,  1  Mer.  p.  499:  Aufiol^.  Smith,  18  Ves.  pp.  201,  204. 

Lord  Langdale  in  Shepherd  v.  Morris,  1  Beav.  p.  179,  seems  to  doubt  this 
practice. 
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plaintiff,  and  then  interrogate  whether  a  deed  of  the  nature  of  that  set  forth 
•was  not  duly  executed  by  and  between  the  parties  stated  or  some  or  one  and 
which  of  them,  and  whether  it  did  not  bear  the  date  and  was  not  to  the 
purport  or  effect  before  set  out  or  of  some  and  what  other  date  or  to  some 
and  what  other  purport  or  effect,  so  as  to  draw  from  the  defendant  either 
an  admission  or  a  denial  of  the  deed  and  of  all  knowledge  of  it  or  of  its  exe- 
cution date  and  contents,  or  else  a  statement  of  the  defendant's  knowledge 
or  belief  of  the  parties  by  whom  it  was  executed,  and  of  its  date  tenor  and 
effect.  And  at  p.  305  special  reference  is  made  to  the  importance  of  obtain- 
ing admissions  of  the  contents  of  a  deed  or  agreement  or  other  instrument 
relied  on  by  the  pleiintiff  which  is  lost  or  mislaid. 

In  A't'hon  y.  Pomford  (cited  ante,  p.  129)  the  defendant  was  interrogated 
as  to  an  agreement  to  grant  a  lease  of  which  specific  performance  was  being 
sought,  whether  it  was  not  in  the  words  or  to  the  effect  set  out  in  the  bUl  or 
what  other  words  or  effect,  and  in  particular  whether  the  term  was  not  to 
commence  from  the  time  there  mentioned  or  what  other  time :  the  defendant 
stated  that  by  arrangement  the  agTeement  (dated  1833)  had  been  burnt  in. 
1839  (the  suit  being  brought  in  1841),  and  that  he  was  unable  to  set  forth 
as  to  his  knowledge,  &c.  whether,  &c.  Lord  Langdale  thought  it  was 
probable  that  the  defendant  knew  more  than  was  stated  in  the  answer  and 
that  if  he  were  interrogated  step  by  step  as  to  the  rent  and  other  particulars 
he  might  be  able  to  answer  some  of  those  particulars,  but  as  he  was  only 
asked  generally  whether  the  agreement  was  not  to  a  particular  or  what 
effect  the  answer  was  sufficient.  See  ante,  p.  129,  further  commenting  on 
this  case,  and  as  to  the  party's  beKef. 

This  case  is  referred  to  in  the  note  to  Kedes.  PI.  4.3  in  illustration  of  the 
proposition  that  particular  interrogatories  may  be  legitimately  put  to  call 
matters  to  the  party's  remembrance  where  he  might  otherwise  inadvertently, 
and  not  through  wilful  evasion,  state  that  he  was  unable  to  afford  informa- 
tion: and  see  post,  p.  223  :  and  ante,  p.  110. 

The  defendant  *  was  unable  to  obtain  discovery  or  production  of  docu- 
ments until  he  had  put  in  a  sufficient  answer,  see  post,  p.  161.  In  a  number 
of  cases,  all  cited  post,  p.  247  to  p.  251,  where  the  plaintiff  charged  and 
interrogated  as  to  the  nature  or  contents  of  or  otherwise  in  reference  to 
particular  documents  the  defendant  attempted  to  get  the  time  for  answering 
extended  until  after  the  plaintiff  had  produced  them  for  his  inspection.  The 
applications  were  on  principle  generally  refused  (partly  on  technical  grounds 
see  post,  p.  248),  as  being  attempts  to  find  out  what  evidence  they  had  to 
meet  before  framing  their  case.  The  three  cases  of  Princess  of  Wales  v.  Liver- 
pool, cited  post,  p.  248 :  Taylor  v.  Semming,  cited  post,  p.  249  :  and  Shepherd  v. 
Morris,  cited  post,  p.  249 :  where  the  application  was  successful,  were  dis- 
approved or  at  all  events  only  supported  on  their  special  and  peculiar 
grounds.  No  doubt  at  that  period  the  answer  comprised  also  the  defence, 
and  it  was  mainly  perhaps  from  that  point  of  view  that  the  matter  was 
considered.  But  considerations  of  this  Mnd  apply  in  a  measure  to  answering 
interrogatories.  It  might  be  a  matter  of  great  importance  to  a  party  in 
framing  his  answers  to  know  beforehand  what  could  be  said  on  the  other 
side,  or  what  documents  his  adversary  had  relating  to  the  question.  In 
A.  G.  v.  Gaskill,  20  Ch.  D.  519,  p.  527  the  Court  of  Appeal  on  this  ground 
refused  to  entertain  an  objection  by  the  defendant  that  he  ought  not  to  be 
called  upon  to  give  his  version  of  what  took  place  at  a  particular  interview 
in  answer  to  interrogatories  untU  he  had  seen  what  account  the  plaintiff's 
solicitor  gave  of  it.  And  see  Bk.  III.  Ch.  IX.  Sect.  6  as  to  the  priority 
of  right  to  discovery. 

*  A  plaintiff  could  as  a  matter  of  course  get  an  extension  of  time  for 
answering  a  cross  bill  until  the  defendant  had  complied  with  an  order  for 
production:  see  Dan.  Ch.  Pr.  644:  Holmes  v.  Baddeley,  7  Bfeav.^  69  where 
the  order  for  production  was  under  appeal  and  where  the  plaintiff  filed  an 
affidavitthat  inspection  was  material  and  necessary  for  his  answer. 
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But  thougli  a  defendant  liad  no  right  in  chancery  to  call 
for  inspection  before  answering,  it  seems  that  where  he  was 
unable  to  put  in  a  proper  or  sufficient  answer  to  the  plain- 
tiS's  interrogatories  without  inspecting  certain  documents  in 
his  possession,  he  might  call  on  the  plaintiff  to  produce  the 
documents  for  his  inspection ;  if  the  plaintiff  refused  he 
might  allege  his  inability  to  give  a  sufficient  answer  for  this 
reason,  and  the  plaintiff  was  then  unable  to  complain  of  such 
insufficiency :  see  Pickering  v.  Rigby,  18  Ves.  484  :  Penfoi'd  v. 
Nunn,  5  Sim.  409,  cited  ^os^,  p.  247,  and  p.  249. 


(/S)  As  to  his  Information. 

The  party  is  bound  to  disclose  anythiug  of  which  he  has 
knowledge  or  information  at  the  time  the  discovery  is  sought 
of  him.  In  addition  to  this  he  is  bound  in  respect  of  certain 
matters  to  seek  information  from  documents  and  from  persons. 

If  as  between  the  party  and  his  opponent  the  opponent  is 
entitled  to  an  answer  to  the  question  he  must  answer  it  satis- 
factorily, or  at  least  show  the  court  that  he  has  done  so  as 
far  as  his  means  of  information  wiU  permit :  Taylor  v.  Rundell, 
Or.  &  Ph.  pp.  Ill — 112.  If  it  is  in  his  power  to  give  the 
discovery  he  must  give  it :  if  it  is  not,  he  must  show  that 
he  has  done  his  best  to  procure  the  means  of  giving  it :  ibid. 
p.  113  :  and  see  Inglessiv.  Spartali,  29  Beav.  p.  567:  Thomas 
V.  Lethhridge,  9  Yes.  462 :  and^os^,  p.  220,  as  to  the  affidavit 
of  documents. 

The  question  then  is  what  is  ioformation  in  his  power,  or 
what  are  his  means  of  information  for  this  purpose. 

(1)  As  to  documents  in  his  possession  or  power,  (2)  as  to 
information  of  agents,  (3)  as  to  information  of  other  persons. 


(1)  As  to  Documents  in  his  Possession  or  Power. 

He  must,  if  necessary,  examine  documents  in  his  possession 
or  power. 
Where  a  corporation  answered  without  causing  a  diHgeut  examination  to 
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be  made  of  all  the  documents  in  their  possession  or  power  and  alleged 
ignorance  of  the  information  required,  and  afterwards  when  the  documents 
■were  inspected  the  required  information  was  found  therein,  the  court  inferred 
a  disposition  to  obstruct  and  resist  the  course  of  justice,  and  made  them  pay 
the  costs  of  the  suit :  A.  G.  t.  Retford,  2  M.  &  K.  35. 

In  his  Power. 

A  party  is  bound  to  inspect  and  answer  as  to  the  contents 
of  all  documents  that  are  in  his  possession  or  power  :  and  all 
which  he  has  a  right  to  inspect  provided  he  can  enforce  that 
right  are  in  his  power :  Taylor  v.  Bundell,  1  Ph.  p.  226.  See 
as  to  documents,  the  subject  of  a  covenant  for  production 
Bethell  v.  Casson,  cited  post,  p.  208. 

He  is  not  bound  to  go  and  search  public  books  to  give  in- 
formation contained  therein,  although  if  he  has  the  knowledge 
he  must  give  it :  see  Lyell  v.  Kennedy,  cited  post,  p.  392, 
(rate  books) :  and  ^os^,  pp.  142 — 143. 

The  distinction  may  here  be  pointed  out  between  ordering  a  party  to  pro- 
duce documents  in  which  he  has  only  a  partial  ownership  or  no  ownership  at 
all,  and  ordering  TiiTn  to  give  a  list  or  disclose  the  contents  of  such  documents, 
(or  produce  any  copies  of  them  which  are  in  his  sole  legal  possession :  see 
Mercy  v.  Ferrers,  post,  p.  203,  as  to  copies).  He  cannot  be  ordered  to  produce 
the  documents  because  he  is  unable  to  do  so  ;  other  persons  not  before  the 
covirt  have  a  property  in  them:  see^os*,  p.  196.  But  where  discovery  only 
is  required,  the  only  question  being  whether  as  between  himself  and  his  op- 
ponent the  opponent  is  entitled  to  an  answer,  if  he  is  entitled,  the  party  is 
bound  to  answer  the  question  satisfactorily  or  at  least  show  the  court  that  he 
has  done  so  as  far  as  his  means  of  information  will  permit,  and  inasmuch  as 
if  he  has  a  right  to  inspect  the  documents  he  has  the  means  of  information 
the  court  can  compel  ham  to  exercise  that  right :  see  Taylor  v.  Rundell,  Cr.  & 
Ph.- pp.  Ill — 1\2  -.'auAsee  Swanstctfv .  Lishman,  45  L.  T.  36,  citeA  post,  p.  226, 
pointing  out  the  distinction :  and  see  also  post,  pp.  206,  305.  Further,  if 
whether  he  has  a  right  of  inspection  or  not,  he  has  any  knowledge  of  their 
contents  at  the  time  he  is  interrogated  he  is  bound  to  disclose  such  know- 
ledge :  and  see  post,  p.  142. 

Where  he  has  a  right  to  inspect  the  documents  not  only 
must  he  attempt  to  exercise  that  right  and  show  that  the 
parties  in  possession  of  the  documents  have  refused  him 
access :  Taylor  v.  Bundell,  11  Sim.  391 :  on  app.  Cr.  &  Ph. 
104 ;  and  therefore  that  there  is  a  physical  impossibility  to 
give  the  access  :  Stuart  v.  Bute,  11  Sim.  442,  pp.  451,  453  : 
but  he  must  take  proceedings  (and  the  court  will  give  him 
time  to  do  so :  Taylor  v.  Bundell,  Or.  &  Ph.  p.  113)  for  the 
purpose  of  exercising  or  vindicating  this  right,  and  this  is  so 
not  only  in  the  case  where  a  party's  solicitor  wrongfully 
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refuses  him  access  to  Hs  (the  client's)  documents  :  Taylor  v. 
Rundell,  Or.  &  Ph.  p.  113  :  or  where  his  own  agent  does  so  : 
ibid.  1  Ph.  p.  225  :  but  whenever  documents  as  to  the  contents 
of  which  he  is  required  to  speak  are  in  his  custody  possession 
or  power  and  are  wrongfully  withheld  from  him :  ibid.  pp. 
225 — 226.  It  seems  therefore  that  it  is  not  sufficient  to  say 
that  his  attempt  to  inspect  met  with  such  an  opposition  as 
amounted  to  a  civil  representation  that  if  he  persisted  force 
would  be  used  as  suggested  in  Stuart  v.  Bute,  12  Sim.  p.  462. 
A  partner:  Stuart  v.  Bute,  11  Sim.  p.  452:  12  Sim. 
pp.  461 — 462 :  or  a  director  of  an  association  :  Taylor  v. 
Rundell,  11  Sim.  391,  affirmed  Or.  &  Ph.  104  :  1  Y.  &  C.  C.  C. 
128,  p.  131 :  1  Phill.  p.  225 :  would  under  ordinary  circum- 
stances have  a  right  to  inspect  and  take  copies  of  the  docu- 
ments of  the  partnership  or  association.  Where  such  a  person 
excuses  himself  from  answering  interrogatories  requiring  a 
list  or  the  contents  of  such  documents  on  the  ground  that  his 
co-partners  have  refused  him  permission  to  inspect  them  it  is 
obviously  insufficient,  for  prima  facie  no  pernjission  is  neces- 
sary :  Stuart  v.  Bute,  11  Sim.  p.  452 :  12  Sim.  pp.  461—462. 
There  may  be  some  special  contract  depriving  a  person  of  the 
ordinary  rights  of  a  partner  :  but  then  he  must  explain  the 
circumstances :  he  cannot  debar  himself  from  exercising  that 
right  by  concurring  with  his  partners  in  giving  a  direction 
under  which  he  is  not  to  be  at  liberty  to  inspect  the  documents 
without  their  permission,  unless  it  amounts  to  a  contract: 
Stuart  V.  Bute,  11  Sim.  p.  452 :  12  Sim.  pp.  461 — 462.  So 
where  a  director  of  an  association  is  refused  access  by  his  co- 
directors  :  Taylor  v.  Rundell  The  facts  in  the  above  cited 
eases  of  Stuart  v.  Bute  and  Taylor  v.  Rundell  were  as 
follows : — 

In  Tatjlory.  Rundell,  H  Sim.  491:  affirmed  Cr.  &  Ph  104  a  suit  for 
accounts  of  worMng  of  mines  by  lessors  against  lessees,  the  defendants,  being 
the  trustees  of  these  mmes  for  and  three  of  the  directors  of  a  mininff  asso 
ciation,  were  required  to  answer  interrogatories  as  to  documents  in  the  pos- 
session of  themselves  or  then?  agents,  and  also,  see  Cr.  &  Ph  p  107  to  otvb 
discovery  as  to  the  working  of  the  mines;  they  scheduled  document's  in  the 
possession  of  the  secretary  of  the  association  in  England  but  said  they  were 
unable  to  state  what  documents  there  were  in  the  possession  of  the  agent  of 
the  association  in  America,  or  to  give  the  required  discovery,  for  that  the 
only  knowledge  they  had  was  contained  in  the  documents  of  the  association 
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that  these  documents  were  not  in  Iheir  own  possession  or  power  in  any  other 
sense  than  that  they  and  their  co-directors  sitting  as  a  board  could  order  them 
to  be  inspected,  and  that  as  individuals  they  had  no  authority  to  make  use  of 
them  except  by  an  order  of  the  board,  and  that  they  had  no  permission  from 
the  directors  to  use  them  for  the  purposes  of  the  suit,  on  the  contrary  that 
the  directors  declined  to  allow  them  to  use  them.  The  answer  was  held  in- 
sufficient by  ShadweU,  Y.  C.  on  the  grouad  that  they  were  bound  to  apply 
to  the  agent  abroad  for  a  h'st  of  the  documents,  and  by  Lord  Cottenham  (see 
Cr.  &  Ph.  p.  113)  that  they  were  bound  to  apply  to  the  directors  for  permis- 
sion to  haTe  access  to  the  documents  of  the  association  for  the  purpose  of 
giving  the  required  discoTery. 

In  a  similar  suit  between  the  same  parties  in  respect  of  other  mines,  a 
decree  had  been  made,  and  interrogatories  of  a  similar  nature  were  adminis- 
tered to  the  defendants.  In  view  of  the  decision  of  Lord  Cottenham  in  the 
other  suit  they  applied  to  the  board  to  permit  them  to  have  access  to  the 
dociunents :  the  board  refused  them  access  and  passed  a  resolution  to  prevent 
any  of  their  officers  from  supplying  the  required  information  :  an  application 
to  the  agent  in  America  was  also  refused  :  the  answer  was  held  insufficient : 
1  Y.  &  C  C.  C.  12S :  for  they  could  not  be  heard  to  say,  p.  131,  that  their 
partners  or  fellow  directors  had  passed  a  resolution  refusing  them  access  to 
documents  which  primS  facie  should  be  accessible  to  them,  and  they  had  not 
shown  that  they  cordd  not  inspect  them.  Finally  the  matter  came  before 
Lord  Lyndhurst,  1  Ph.  222,  it  being  admitted  that  they  had  done  everything 
they  could  to  get  inspection  short  of  filing  a  bill,  and  it  was  held,  see  ante, 
p.  135,  that  they  must  if  necessary  take  proceedings. 

In  Stuart  v.  Bute,  11  Sim.  442,  the  defendant,  being  required  to  schedule  part- 
nership documents  and  also  certain  entries  therein,  scheduled  the  documents 
but  not  the  entries,  on  the  ground  that  he  was  ignorant  of  them  and  had  no 
right  to  set  forth  the  contents  of  the  books  without  the  consent  of  his  co- 
partners, and  in  an  answer  to  another  interrogatory  he  stated  that  in  con- 
sequence of  an  application  to  the  plaintiff  he  and  his  co-partners  had  given 
directions  to  their  agent  who  had  the  custody  of  the  books  not  to  produce 
them  to  any  person  or  allow  any  stranger  to  inspect  them  without  their 
authority.  The  answer  was  held  insufficient  on  the  grounds  above  (see  ante) 
stated,  and  further  that  even  assuming  the  consent  of  the  partners  necessary 
he  did  not  say  they  had  refused  their  consent.  The  defendant  thereupon  ap- 
plied for  permission  to  inspect  and  take  copies  and  was  refused.  The  Vice 
Chancellor  still  held  (12  Sim.  460)  the  answer  insufficient  on  the  grounds 
stated  ante,  namely  that  he  had  not  shown  that  any  permission  was 
necessary. 

Qu.  as  to  the  decision  in  Martincau  v.  Cox,  ciieA  post,  p.  226, 
as  to  the  absence  of  any  obligation  on  a  partner  in  England 
to  give  discovery  of  the  partnership  affairs  abroad :  and  see 
jjost  (2)  as  to  information  of  agents. 

Qu.  whether  it  is  sufficient,  where  partners  are  interrogated 
as  to  the  accounts  of  the  business,  for  one  partner  to  state  the 
result  of  the  accounts  (unfavourably  to  the  plaintiff)  and  the 
other  to  state  his  ignorance  but  that  he  had  been  informed  by 
his  partner  and  believed  that  the  result  of  the  account  was  as 
stated  by  him  in  his  answer,  or  whether  he  is  bound  to  look 
into  the  accounts  himself  and  give  his  own  view  of  the  result : 
see  Seeley  v.  Boehm,  2  Madd.  176. 
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In  one  case  the  party  was  ordered  to  get  attested  copies  of 
particular  entries  in  a  book  :  Freeman  v.  Fairlie,  3  Mer.  24  : 
and  see  a  passage  in  Swanston  v.  Lishman,  45  L.  T.  360,  re- 
ferred to  post,  p.  226. 

Where  he  has  no  right  to  inspect  the  documents  when  the 
discovery  is  required  of  him,  he  cannot  be  compelled  to  give 
information  which  he  is  unable  to  give  without  such  inspec- 
tion. Where  a  defendant,  required  to  schedule  a  company's 
documents,  at  the  time  of  filiug  the  bill  was  a  member  of  the 
company,  but  subsequently  before  answer  transferred  his 
shares  and  ceased  to  be  a  member  and  was  therefore  unable 
to  obtain  access  to  the  documents  and  to  give  a  list  of  them, 
it  was  sufficient,  for  by  an  act  out  of  court  he  had  divested 
himself  of  the  power  of  giving  the  discovery,  he  had  ceased 
to  be  a  partner  and  had  no  legal  means  of  obtaining  the  in- 
formation :  Ellwand  v.  McDonnell,  8  Beav.  15,  p.  20.  But  if 
he  has  any  knowledge  of  their  contents  at  the  time  it  is  so 
required  of  him,  he  cannot  refuse  to  disclose  it  on  the  ground 
that  the  documents  are  not  his  own  :  see  post,  pp.  142,  305. 


(2)  As  to  Information  of  Agents. 

The  knowledge  of  the  agent  in  the  matter  of  the  agency 
is  or  ought  to  be  the  knowledge  of  the  principal :  and  it  is 
no  answer  to  discovery  to  say  "  all  the  knowledge  is  in  the 
possession  of  my  agent":  it  is  the  party's  duty  to  use  his 
best  efforts  bona  fide  to  get  all  the  information  he  can  from 
his  agent,  and  he  must  write  to  him  if  necessary:  see  James, 
L.  J.  in  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644, 
p.  657  (where  production  was  ordered  of  a  letter  from  the 
agent  giving  this  information,  professional  privilege  being 
claimed  for  it ;  see  post,  p.  417)  :  see  also  Hall  v.  L.  8f  JV.  W. 
B.  Co.  35  L.  T.  pp.  848—849  :  and  Li/ell  v.  Kennedy,  9 
App.  Cas.  p.  85.  The  knowledge  of  the  agent  as  to  matters 
which  he  has  done  for  and  on  account  of  the  principal,  and 
which  are  in  point  of  law  the  acts  of  the  principal  himself, 
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is  the  knowledge  of  the  principal :  see  Mellish,  L.  J.  ihid. 
p.  659.* 

In  the  Court  of  Chancery,  where  an  act  was  done  by  an 
agent  which  the  principal  himself  could  not  have  done,  the 
right  to  require  information  as  to  the  acts  of  such  agent  was 
beyond  all  question :  Baggallay,  L.  J.  in  Bolckoto  v.  Fisher, 
10  Q.  B.  D.  p.  167.  A  party  is  not  excused  from  answering 
with  regard  to  certain  acts  by  saying  that  he  himself  was  not 
present  when  those  acts  might  have  been  done  but  his  ser- 
vants or  agents  were,  if  those  acts  were  such  as  in  the  ordi- 
nary course  of  business  would  be  done  by  or  be  known  to 
his  servants  or  agents :  Brett,  M.  E.  ihid.  p.  169.  Where  a 
party  is  interrogated  as  to  matters  done  or  omitted  to  be 
done  by  his  agents  and  servants  in  the  course  of  their  employ- 
ment, he  does  not  sufficiently  answer  by  saying  that  he  does 
not  know  and  that  he  has  no  information  on  the  subject. 
He  is  bound  to  go  further,  and  obtain  information  from  such 
agents  or  servants  of  his,  or  he  must  show  sufficient  reason 
for  not  doing  it :  Lindley,  L.  J.  ibid.  p.  171 :  and  see  Glen- 
gall  V.  Fraser,  2  Ha.  pp.  104 — 105,  and  p.  103,  cited  post, 
p.  142. 

In  Bokkotc  Y.  Fisher,  10  Q.  B.  D.  161,  an  action  by  cargo  owners  for  loss 
of  cargo  against  the  shipowners,  the  defendants,  being  interrogated  as  to  the 
time  at  wHch  Portland  was  sighted,  as  to  the  state  of  the  weather  the  na"vi- 
gation  and  course  of  the  ship,  as  to  what  soundings  were  taken  and  other 
similar  matters,  answered  as  to  the  iirst  two  points  but  as  to  the  rest  stated 
that  they  had  no  knowledge  or  information  save  as  appeared  by  the  protest 
and  other  documents  which  had  been  inspected  by  the  plaintiffs,  and  that 
they  had  not  obtained  statements  thereon  from  the  officers  or  crew  in  charge 
or  on  watch  at  the  time ;  it  was  held  insufficient.  The  log  book  in  this  case 
was  lost. 

In  SallY.  Z.  §  N.  W.  S.  Co.  35  L.  T.  848,  an  action  against  the  company 
for  loss  of  casks  delivered  for  carriage  to  them  or  to  two  firms  of  carriers 
acting  as  their  collecting  agents,  the  company  were  held  bound  to  answer 
through  their  officer  as  to  the  delivery  to  and  acceptance  by  these  firms  of 


*  The  learned  judge  seems  on  this  page  to  lose  sight  of  the  distinction, 
pointed  out  by  Cotton,  L.  J.  in  Southward,  §c.  Oo.  v.  Quick,  3  Q.  B.  D. 
p.  321,  between  ordering  production  of  the  actual  communication  from  the 
agent  to  the  principal  which  might  under  some  circumstances  be  privileged, 
see  post,  p.  416,  and  compelling  the  party  to  discover  the  knowledge  which 
he  has  acquired  therefrom.  Nor  is  Lyellv.  Kennedy,  9  App.  Gas.  81,  dis- 
cussed post,  p.  362,  opposed  to  this  distinction ;  for  the  gist  of  the  judgments 
in  that  case  was  that  the  information  being  admittedly  privileged,  the  belief 
founded  thereon  must  be  also  privileged :  here  the  information  is  not 
privileged. 
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the  casks  as  their  agents,  for  the  plaintiff  had  a  right  to  the  information 
whether  acquired  through  their  agents  or  not. 

See  also  ante,  p.  75,  as  to  the  obligation  of  a  corporate  body  to  disclose 
the  knowledge  and  information  of  its  agents. 

The  cases  in  which  a  party  has  been  held  bound  to  make  an  affidavit  of 
documents  in  his  agent's  possession  {see  post,  pp.  220,  225)  apply,  for  there 
is  no  difference  in  principle  between  the  obligation  to  state  facts  in  an  affi- 
davit of  documents  and  in  answer  to  interrogatories :  Lindley,  L.  J.  in 
Boklcow  V.  Fisher,  p.  171 ;  and  see^osi!,  p.  220.  , 

Where  a  party  is  required  to  give  information  on  any 
matter  he  is  not  bound  to  apply  to  all  his  servants  and  agents 
for  any  information  they  may  have  on  the  matter,  unless  it  is 
a  matter  done  or  omitted  to  be  done  by  them  in  the  course  of 
their  employment :  Bolcliow  v.  Fisher,  p.  171,  or  was  an  act 
such  as  would  in  the  ordinary  course  of  business  be  done  by 
or  known  (not  merely  accidentally)  to  them,  or  done  in  their 
presence  :  ibid.  p.  169  ;  and  such  matter  or  act  was  admittedly 
or  obviously  so  done  or  omitted  to  be  done  or  known :  see 
Rasbotham  v.  Shropshire,  ^c.  Co. :  and  A.  G.  v.  Hees,  post ; 
or  unless  the  party  is  specially  interrogated  as  to  its  being  so 
done  or  omitted  to  be  done  or  known  by  his  servants  or 
agents  generally,  or  as  to  the  knowledge  of  some  particular 
servant  or  agent  upon  the  matter :  see  Mcintosh  v.  G.  W.  B. 
Co. :  Rasbotham  v.  Shropshire,  S^c.  Co. :  Glengall  v.  Frazer  : 
A.  G.  V.  Rees  :  and  Neate  v.  Marlboro,  post :  and  see  Jones  v. 
London  Road  Car  Co.  cited  ante,  p.  93,  where  leave  was 
given  to  interrogate  as  to  verbal  reports  from  the  agents  of 
the  company. 

In  Basbothamv.  Shropshire,  i^c.  Co.  24  Ch.  D.  110,  an  action  by  the  owners 
and  tenant  of  a  mill  for  wrongfully  diminishing  the  water  flowing  down  a 
river,  the  plaintiffs  were  required  to  give  a  list  of  the  days  on  which  the 
working  of  the  mills  was  so  interfered  with,  to  describe  the  nature  and  cause 
of  the  interference  and  the  negligent  acts  of  the  defendants  causing  such  in- 
terference :  the  tenant  in  answer  said  (inter  alia)  that  he  was  unable  to  specify 
the  particular  days.  North,  J.  held  the  answer  sufficient,  for  that  it  was 
not  necessary  for  him  to  say  that  he  had  made  inquiry  of  the  persons  in  his 
employment,  not  being  interrogated  as  to  that,  nor  was  there  anything  to 
show  that  the  acts  were  done  in  their  presence. 

See  a  case  of  Berry  v.  Xeen,  cited  ante,  p.  42,  where  it  was  not  suggested 
that  the  defendants  were  bound  to  get  this  information  from  their  solicitors 
for  it  was  information  acquired  by  them  when  acting  for  another  person. 

In  A.  O.  V.  Rees,  12  Beav.  50,  the  defendants,  partners  in  a  colliery  com- 
pany, being  asked  as  to  the  working  of  the  mines  answered  that  they  did 
not  know  and  could  not  set  forth  as  to  their  belief  or  otherwise,  not  using 
the  word  "information";  the  answer  was  held  insufficient  for  they  must 
have  had  workmen  or  agents  from  whom  they  could  have  got  the  iniforma- 
tion,  and  therefore  the  means  of  obtaining  the  information  would  necessarily 
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be  presumed  to  be  within  their  knowledge,  though  in  some  oases  (citing 
Glengall  v.  Frazer,  post,  Tai/lor  v.  Sundell,  ante,  p.  136)  the  interrogating 
party  should  indicate  the  means. 

See  also  Gort  v.  Eowneij,  post,  p.  364. 

Where  a  bill  states  a  fact  not  denied  by  the  answer  whereby  it  appears 
that  the  defendant  has  the  means  of  answering  as  to  his  belief  by  making 
inquiry,  his  stating  that  he  is  unable  to  set  forth,  &o.  is  not  sufficient ;  he 
ought  to  make  such  an  answer  as  may  be  sufficient  to  have  the  cause  heard 
on  bill  and  answer :  the  plaintiff  ought  not  to  be  driven  to  go  into  evidence : 
Neate  \.  Jltirldoro,  2  T.  &  C.  p.  4,  where  to  an  interrogatory  founded  on  a 
charge  that  a  bond  had  been  prepared  by  his  attorney  he  had  answered  that 
he  was  unable  to  set  forth,  &c. 


Qu.  whether  it  is  sufficient  for  the  party  to  say  that  he  is 
unable  to  give  the  required  information,  that  is  to  say,  whether 
it  wUl  he  assumed  that  he  has  made  such  inquiries  as  he  is 
bound  to  make  of  his  servants  and  agents :  see  the  cases 
ante  :  and  see  also  Mcintosh  v.  G.  W.  R.  Co.  cited  ante, 
p.  75,  where  it  was  said  that  the  court  must  be  informed 
that  the  company  had  taken  the  means  of  acquiring  the  in- 
formation from  the  agent. 

In  some  cases  there  may  be  a  difficulty  in  distinguishing 
between  the  material  facts  whether  they  did  or  did  not 
happen,  discovery  of  which  must  be  given,  and  the  evidence 
of  those  facts  on  which  they  have  to  show  whether  those  facts 
did  or  did  not  exist :  see  Brett,  M.  E.  in  Bolckoio  v.  Fisher, 
10  Q,.  B.  D.  p.  170  :  and  see  also  MeUish,  L.  J.  in  Anderson 
V.  Bank  of  British  Columbia,  2  Ch.  D.  pp.  658 — 659  :  and 
Grumbrecht  v.  Parry,  cited  j-josif,  p.  459. 

That  the  information  which  they  have  obtained  of  those 
facts  has  been  obtained  in  the  course  of  collecting  evidence 
creates  no  privilege,  assuming  that  it  is  information  which 
they  are  bound  to  give  :  see  post,  p.  364,  referring  to  Pavitt 
v.  North  Metropolitan  Tramways  Co. 

The  principle  that  the  principal  must  give  his  agent's  knowledge  in  the 
matter  of  the  agency  seems  to  have  been  lost  sight  of  in  a  common  law  ease 
of  JPhUUps  V.  Roioth,  L.  E.  7  0.  P.  287.  There,  the  action  being  brought  in 
respect  of  alleged  negligence  in  purchasing  certain  goods,  the  defendant 
was  interrogated  concerning  matters  connected  with  the  purchase  and  pro- 
fessed his  ignorance.  Subsequently  he  corresponded  with  his  partner  who 
had  carried  out  the  transaction  of  purchase.  Being  then  interrogated  a 
second  time,  he  was  held  to  be  justified  in  refusing  to  answer  on  the  ground 
that  his  knowledge  was  derived  from  these  communications  and  that  the  case 
was  within  Chartered  Sank  of  India  v.  Rich,  the  communications  being  for 
the  purpose  of  his  defence.  It  is  clear  that  it  was  his  duty  in  the  first 
instance  to  have  got  the  information  from  his  partner  ;  and  further,  even  if 
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the  documents  could  have  been  brought  -within  the  pri-rilege,  the  information 
which  they  gave  could  not  be  withheld  in  answer  to  interrogatories :  see 
Cotton,  L.  J.  in  Soiithwark  Water  Co.  v.  Quick,  cited  ante,  p.  139,  n.  This 
case  (and  also  Bechervaise  v.  (?.  W.  B.  Co.  referred  to  ante,  p.  81)  was  cited 
in  Bolckotv  v.  Fisher,  ante,  p.  139,  but  apparently  disregarded. 

It  is  of  course  important  to  get  these  facts  as  admissions 
from  the  party  to  save  the  expense  of  procuring  evidence ; 
and  for  that  reason  alone  it  is  no  answer  to  say  that  the 
opponent  could  himself  get  the  information  from  the  servant 
or  agent  or  otherwise  :  see  Olengall  v.  Frazer,  2  Ha.  pp.  104 — 
105  :  Bolckoiv  v.  Fisher,  10  Q.  B.  D.  p.  171 :  Neate  v. 
Marlboro,  2  T.  &  C.  p.  4. 

As  to  the  ohjection  of  expense  and  undue  detail  suggested 
by  Brett,  M.  E.  in  Bolckoiv  v.  Fisher,  p.  170,  see  post,  p.  298. 

As  to  past  agents. 

Where  the  person  who  was  his  agent  or  servant  at  the  time  is  no  longer 
so,  or  no  longer  under  his  control,  or  in  such  a  position  that  it  would  not  be 
reasonable  to  force  the  party  to  communicate  with  him :  Brett,  M.  R.  Bolckow 
T.  Jis/i^r,  p.  169  :  or  if  he  is  dead  or  at  some  place  where  he  cannot  be  got  at : 
Lindley,  L.  J.  ibid.  p.  171 :  the  party  will  be  reheved  from  his  obligation. 

In  Mcintosh  v.  G.  W.  R.  Co.  4  D.  Gr.  &  Sm.  503,  the  defendants  being 
interrogated  as  to  the  possession  of  any  and  what  documents  (relating  to 
transactions  fourteen  years  previously)  by  any  and  what  persons  formerly 
but  not  then  their  agents,  it  was  held  sufficient  to  state  their  ignorance  in 
the  ordinary  form.  But  it  might  be  otherwise  if  any  particular  agent  or 
document  were  specified:  ibid.  In  Glengall  v.  Frazer,  2  Ha.  99,  the 
defendant  being  asked  as  to  communications  between  D.  his  late  solicitor 
and  acting  as  such,  and  the  plaintiff  and  other  persons,  it  was  held 
that  he  must  ascertain  or  at  least  attempt  to  ascertain  the  facts  from  D. 
though  they  occurred  seventeen  years  ago  and  D.  had  ceased  to  be  his 
solicitor  for  seven  years:  and  see  ante,  p.  139.  As  to  interrogating  past 
officers  of  a  corporate  body,  ante,  p.  75. 

And  see  Kail  v.  L.  ^  N.  W.  B.  Co.  ante,  p.  139,  as  to 
temporary  agents. 


(3)  The  Information  of  other  Persons, 

There  is  no  obligation  on  a  party  to  apply  for  information 
to  persons  who  are  not  or  have  not  been  his  agents  :  though 
if  he  has  the  knowledge  at  the  time  he  is  interrogated  he 
must  give  it :  and  see  ante,  pp.  134,  135,  138. 

A  party  is  not  bound  in  all  cases  to  seek  information  which 
is  equally  accessible  to  both  parties  and  which  is  not  either  in 
his  own  possession  or  knowledge  or  that  of  his  agents  or  of 
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persons  within  Ms  own  control  or  for  whose  acts  with  refer- 
ence to  the  matters  in  question  he  is  answerable :  not  for 
instance  to  go  and  search  parish  registers  ia  order  to  answer 
a  question  as  to  the  death  of  some  person :  Gkngall  v.  Frazer, 
2  Ha.  p.  103  :  and  see  ante,  p.  135. 

A  defendant  with  regard  to  transactions  that  are  not  his 
own  is  not  bound  to  find  out  information  for  the  purpose  of 
communicating  it  to  the  plaintiff:  Christian  v.  Taylor,  11  Sim. 
p.  405.  In  this  case  the  plaintiff  as  executor  of  C.  sought  to 
set  aside  an  assignment  by  him  of  a  business  carried  on  in 
partnership  with  J".  T.  to  J.  T.  and  W.  T.  the  defendants 
being  W.  T.  and  the  executor  of  J.  T.  and  the  interroga- 
tories inquiring  into  the  business  accounts  of  the  partnership 
between  C.  and  J.  T.  It  was  held  that  the  defendants  were 
under  no  obligation  to  go  through  the  books  and  that  it  was 
sufiicient  to  offer  inspection  (as  to  which  see  ante,  p.  123) . 


VII.  As  to  the  Time  icithin  which  the  Interrogatories  must  he 
Answered. 

Interrogatories  shall  be  answered  by  afHdavit  (see  as  to 
answering  on  oath,  Bk.  III.  Chap.  IX.  Sect.  2),  to  be  filed 
within  ten  days  or  within  such  other  time  as  a  judge 
may  aUow :  Ord.  XXXI.  r.  8.  But  by  rule  26  (Bk.  III. 
Chap.  YHI.  Sect.  2),  the  time  for  answering,  where  deposit 
for  security  for  costs  is  necessary,  see  post  ibid,  runs  from  the 
date  of  service  of  a  copy  of  the  receipt  for  such  deposit : 
whether  the  copy  be  served  with  the  interrogatories,  or  after- 
wards :  Jones  v  Jones,  "W.  N.  84,  p.  17. 

By  Ord.  LXIY.  r.  8,  the  time  for  filing  an  answer  or  any 
other  document  may  be  enlarged  by  consent  in  writing. 

By  Ord.  LXIY.  r.  7,  the  judge  has  power  to  enlarge  or 
abridge  the  time. 

See  as  to  the  costs  of  applications  for  extension  of  time 
Ord.  LXY.  r.  27  (24).* 

*  The  costs  of  applications  to  extend  the  time  for  taking  any  proceedings 
shall  be  in  the  discretion  of  the  taxing  officer,  unless  the  court  or  judge  shall 
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See  also  post,  p.  146,  referring  to  Lpell  v.  Kennedy. 

In  chancery  the  time  for  putting  in  the  answer  (which 
however  comprised  the  defence)  would  be  extended  on  very- 
slight  grounds. 

By  Consol.  Ord.  5XXVII.  r.  S,  where  a  defendant  using'  due  diligence 
was  unable  to  put  in  his  answer  within  the  time  allowed,  the  judge,  on 
sufE.oient  cause  being  shown,  might  as  often  as  he  should  deem  right  allow 
such  further  time  and  on  such  terms  if  any  as  to  the  judge  should  seem  just. 
Though  even  the  first  application  was  not  of  course  and  must  be  supported 
by  affidavit  to  the  above  effect:  Brown  v.  Lee,  11  Beav.  162;  (but  the 
practice  was  usually  to  grant  it  without  affidavit  the  first  time  :  Dan.  Oh, 
Pr.  642)  :  time  would  be  allowed  on  very  slight  grounds :  Bead  v.  Burton, 
3  K.  cSs  J.  p.  167:  the  statement  of  counsel  in  court  would  generally  be 
accepted:  Bimg  v.  ClarJi,  13  Beav.  92,  where  after  four  extensions  of  time 
had  been  allowed,  a  further  extension  was  granted  on  the  statement  of 
counsel  that  he  required  further  time  to  prepare  the  answer,  which  was  a 
long  and  complicated  one. 

But  it  was  only  granted  on  the  understanding  that  a  bona 
fide  answer  would  be  put  in ;  and  where  therefore  after  an 
extension  of  time  had  been  granted  the  party  filed  a  docu- 
ment saying  that  he  could  not  put  in  an  answer  as  he  had 
sent  for  information  abroad  and  could  not  get  it,  it  was  taken 
off  the  file :  Financial,  i^c.  Co.  v.  Bristol,  8fc.  Co.  L.  E..  3  Eq. 
422.  So  in  Head  v.  Burton,  3  K.  &  J.  166,  an  answer 
answering  only  one  interrogatory  after  repeated  extensions 
of  time,  and  obviously  put  in  to  gain  time,  was  taken  ofE  the 
file  :  so  in  Johnson  v.  Bovill,  "W.  N.  69,  p.  15,  where  ulti- 
mately an  answer  was  put  in  denying  all  knowledge. 


have  specially  directed  how  the  costs  are  to  be  paid  or  borne.  The  taxing 
officer  shall  not  allow  the  costs  of  more  than  one  extension  of  time,  unless 
he  is  satisfied  that  such  extension  was  necessary,  and  could  not,  with  due 
cliligence,  have  been  avoided.  The  costs  of,  a  summons  to  extend  time  shall 
not  be  allowed  in  oases  to  which  Rule  8  of  Ord.  LXIV.  applies,  unless  the 
party  taking  out  such  summons  has  previously  appKed  to  the  opposite  party 
to  consent,  and  he  has  not  given  a  consent,  to  a  sufficient  extension  of  time, 
or  the  taxing  officer  shall  consider  there  was  a  good  reason  for  not  making 
such  application ;  and  in  case  the  taxing  officer  shall  not  allow  the  costs  of 
such  summons,  and  shall  consider  that  the  party  applying  ought  to  pay  the 
costs  of  any  other  party  occasioned  thereby,  he  may  direct  such  payment  or 
deal  with  such  costs  in  the  manner  provided  by  Regulation  21. 


INTERROGATOEIES.  145 

YIII.  As  to  the  Form  of  tlie  Affidavit  in  Answer  to  Interro- 
gatories— -4s  to  Printing  if. 

An  affidavit  in  answer  to  iaterrogatories  shall  unless  other- 
■wise  ordered  by  a  judge,  if  exceediag  10  folios,  be  printed, 
and  shall  be  in  the  Form  7  in  Appendix  B.  (see  post,  App. 
Ch.  I.)  with  such  varuitions  as  circumstances  may  require  : 
Ord.  XXXI.  r.  9. 

The  judge  can  dispense  with  the  whole  affidavit  being 
printed,  though  qu.  whether  he  can  dispense  with  a  part  only 
being  printed :  Webb  v.  Bom/ord,  46  L.  J.  Ch.  288  :  25  W.  E. 
251. 

A  schedule  therefore  must  unless  a  special  order  be  ob- 
tained be  printed ;  but  it  might  be  made  an  exhibit :  ibid. 
See  also  ante,  p.  125,  as  to  schedules. 


IX.  As  to  the  Mods  of  obtaining  a  Further  Answer  where  a 
Previous  Answer  is  insufficient. 

No  exceptions  shall  be  taken  to  any  affidavit  in  answer, 
but  the  sufficiency  or  otherwise  of  any  such  affidavit  objected 
to  as  iasufficient  shall  be  determined  by  the  court  or  a  judge 
on  motion  or  summons :  Ord.  XXXI.  r.  10. 

If  any  person  interrogated  omits  to  answer  or  answers 
insufficiently  the  party  interrogating  may  apply  to  the  court 
or  a  judge  for  an  order  requiring  him  to  answer  or  to  answer 
further  as  the  case  may  be.  And  an  order  may  be  made 
requiring  him  to  answer  or  answer  further  either  by  affidavit 
or  by  viva  voce  examination  as  the  judge  may  direct :  Ord. 
XXXI.  r.  11. 

In  an  Irish  case  Lloyd  v.  Morley,  5  L.  E.  Ir.  Ch.  74,  it  was 
considered  that  the  time  within  which  a  party  should  apply 
under  this  rule  for  a  further  answer  should  be  six  weeks,  by 
analogy  to  the  old  chancery  practice  of  exceptions. 

The  party  objecting  to  the  answers  should  specify  in  his 
summons  the  answers  (by  their  numbers  Ashley  v.  Taylor, 
38  L.  T.  44)  which  he  considers  to  be  insufficient ;  Ashley  r. 

V.  L 
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Taylor :  or  the  interrogatories  or  parts  of  them  to  which  he 
requires  a  further  answer:  Anstey  v.  North  Woolwich,  8(c.  Co. 
11  Oh.  D.  39  :  ChesterfieU,  8fc.  Co.  v.  Black,  24  W.  E.  783  : 
in  order  that  his  opponent  may  know  what  is  complained  of : 
Ashley  V.  Taylor. 

But  where  the  complaint  is  not  that  the  opponent  has  failed 
sufficiently  to  answer  any  particular  questions  hut  that  the 
whole  answer  is  an  evasion  and  attempt  to  haffle  him,  he 
may  take  out  a  summons  for  this  purpose :  Furher  v.  King, 
29  W.  E.  636 :  50  L.  J.  Ch.  496,  where  on  this  ground 
Bacon,  V.-O.  ordered  the  answer  to  he  struck  out  and  a  full 
and  sufficient  answer  to  he  delivered  in  a  fortnight :  and  see 
ante,  p.  121. 

The  court  has  power  to  make  merely  a  declaration  that  the 
answer  is  insufficient,  and  leave  the  party  exposed  to  the 
penalties  attaching  to  default  in  giving  discovery  (see  post, 
p.  683),  but  this  will  only  he  done  in  extreme  cases :  the  ordi- 
nary course  is  to  order  a  further  answer,  on  the  assumption 
that  the  party  will  ask  for  further  time,  and  to  give  him  that 
time :  see  Cotton,  L.  J.  in  Lyell  v.  Kennedy  (cited  post,  p.  392) : 
a,ndipost,  pp.  584,  588. 

The  only  question  which  the  court  has  to  consider  under 
rule  11  is  whether  the  answer  is  insufficient,  not  its  truth- 
fulness :  that  is  to  say  whether  the  party  has  answered  that 
which  he  is  required  to  answer  and  which  he  has  no  excuse 
for  not  answering :  see  Cotton,  L.  J.  ibid. :  and  ante,  p.  109. 

It  may  be  pointed  out  that  the  mere  fact  that  the  last  answer  or  the  oral 
examination  is  inconsistent  with  a  previous  answer  does  not  necessarily  make 
it  instifficient.  If  at  the  time  of  the  answer  or  examination  the  party's  atten- 
tion is  called  to  the  inconsistency  of  his  present  statement  with  his  former 
statement  and  he  affirms  the  correctness  of  the  present  and  the  incorrectness 
of  the  former,  the  matter  cannot  be  carried  any  further:  and  Where  two  pre- 
vious inconsistent  answers  have  been  put  in  the  present  statement  if  consis- 
tent with  the  one  must  be  inconsistent  with  the  other.  The  adversary  must 
be  satisfied  with  what  the  party's  conscience  allows  bim  to  swear:  the  court 
cannot  on  the  question  of  insufficiency  try  the  truth  of  what  he  says :  see 
Lord  Eldon  mFarqhuarson  v.  Balfour,  T.  &  E.  pp.  203 — 204 :  and  see  further 
^ost,  p.  211,  as  to  the  sufficiency  of  an  affidavit  of  documents:  and  ante,  p.  129. 

Vivd  voce  Examination. 

The  only  reported  case  under  this  rule  is  a  case  of  Vicary  v. 
Q.  N.  B-  Co.  9  Q.  B.  D.  168,  where  a  master,  having  ordered 
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a  viva  voce  examination  of  the  plaintiff  before  a  special 
examiaer,  ordered  at  the  same  time  that  the  costs  of  and 
occasioned  hy  the  application  and  order  (that  is  to  say  in- 
cluding the  costs  of  the  examination)  should  be  the  defen- 
dant's costs  in  any  case :  this  order  as  to  costs  was  held  to  be 
■within  his  jurisdiction,  though  as  a  rule  it  was  considered 
that  the  costs  should  be  reserved,  otherwise  there  was  a  risk 
of  making  the  examination  unduly  protracted.  See  the  form 
of  order  in  Chitty,  p.  296. 

Qu.  as  to  the  questions  which  may  be  put :  see  post  as  to 
the  common  law  practice  on  this  poiat :  post,  p.  148,  as  to  the 
chancery  practice  :  and  p)ost,  p.  571,  as  to  the  oral  examina- 
tion of  a  judgment  debtor  under  Ord.  XLII.  r.  32.  See 
also  the  form  of  order  in  Chitty,  p.  296. 

As  to  the  attendance  of  counsel,  see  post,  p.  148,  as  to  the 
common  law  practice :  and  2^ost,  p.  148,  as  to  the  chancery 
practice. 

The  common  law  practice. 

By  sect.  53  of  the  C.  L.  P.  Act,  1854,  it  was  provided  a8  follows: — "In 
case  of  cmissioii  without  just  cause  to  answer  sufficiently  such  written  inter- 
rogatories, it  shall  he  lawful  for  the  court  or  a  judge,  at  their  or  his  discre- 
tion, to  direct  an  oral  examination  of  the  interrogated  party  as  to  such 
points  as  they  or  he  may  direct  hefore  a  judge  or  master ;  and  the  court  or 
judge  may  by  such  rule  or  order,  or  any  subsequent  rule  or  order,  command 
the  attendance  of  such  party  or  parties  before  the  person  appointed  to  take 
such  examination  for  the  purpose  of  being  orally  examined  as  aforesaid,  or 
the  production  of  any  writings  or  other  documents  to  be  mentioned  in  such 
rule  or  order,  and  may  impose  therein  such  terms  as  to  such  examination, 
and  the  costs  of  the  application  and  of  the  proceedings  thereon,  and  other- 
wise as  to  such  court  or  judge  shall  seem  just."  And  by  sect.  54  it  was 
provided  that  such  rule  or  order  should  have  the  same  force  and  effect  and 
might  be  proceeded  upon  in  Kke  manner  as  an  order  made  under  1  WiU.  4, 
c.  22.  Section  55  provided  for  the  keeping  of  the  depositions,  and  for  office 
copies  :  section  56  for  reports  to  the  court  touching  the  examination  and  the 
conduct  or  absence  of  the  witness  or  other  persons  and  for  the  institution  of 
proceedings  relating  thereto  if  necessary.  Section  57  provided  that  the  costs 
of  the  application,  and  the  rule  or  order  and  proceedings  thereon  should  be 
in  the  discretion  of  the  court  or  judge  making  the  order  or  rule. 

It  may  be  noted  that  "on  omitting  without  just  cause  sufficiently  to 
answer  "  the  party  was  also  deemed  to  have  committed  a  contempt  of  court 
under  section  51 :  see  as  to  attachment  ^os<,  p.  584. 

This  power  of  ordering  a  vivS.  voce  examination  must  have  been  exercised 
with  caution  and  with  a  due  regard  to  the  nature  and  circumstances  of  the 
action  :  must  in  special  cases  be  supported  by  affidavit :  and  the  order  was 
nisi  in  the  first  instance :  Swift  v.  Nunn,  26  L.  J.  Ex.  365  :  and  see  Day, 
C.  L.  P.  311.  Application  must  have  been  made  promptly,  Chester  if.  Wortley, 
18  C.  B.  239  :  it  would  be  directed  instead  of  attachment  where  there  was 
no  contumacy :   Turk  v.  Sijme,  27  L.  J.  Ex.  54. 

The  order  for  oral  examination  did  not  necessarily  specify  the  particular 
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points  to  wHoli  the  examination,  was  to  be  directed :  the  matter  beingf  left ' 
to  be  dealt  with  by  the  master  when  the  case  came  before  him :  Peyton  v. 
Sarting,  L.  B.  9  C.  P.  9 :  and  see  the  form  of  order  in  Ch.  Arohb.  p.  296. 
Prom  the  report  of  this  ease  in  43  L.  J.  C.  P.  p.  13,  it  appears  that  the 
examination  which  was  there  directed  (on  account  of  the  answers  containing 
matter  of  supererogation  see  ante,  p.  117),  only  those  questions  contained 
in  the  interrogatories  were  allowed  to  be  asked  except  in  one  instance  where 
the  answer  was  not  sufficiently  precise,  and  when  other  questions  were 
allowed  in  order  to  obtain  an  explicit  statement.  The  recommendation  of 
the  C.  L.  P.  Commission  (2nd  report,  pp.  36 — 37)  was  as  follows : — each 
party  when  under  examination  to  be  confined  to  answering  questions  pro- 
pounded by  his  adversary  with  such  explanations  as  are  necessary  to  prevent 
a  categorical  answer  from  being  the  means  of  misleading,  it  being  optional 
for  the  interrogating  party  whether  to  use  the  answers  or  not  as  in  case  of  a 
bill  of  discovery. 

Counsel  was  allowed  to  attend  on  behalf  of  the  interrogated  party  in 
Peyton  v.  Sarting :  see  43  L.  J.  C.  P.  p.  13. 

The  chancery  practice. 

The  chancery  practice  was  regulated  by  Consolidated  Order  SVI.  r.  19, 
under  which  (in  accordance  with  the  earlier  practice)  where  a  third  answer 
was  held  to  be  insufficient  the  court  might  order  the  defendant  to  be  examined 
on  interrogatories  to  the  points  as  to  which  it  was  held  insufficient  and  to 
stand  committed  until  he  should  have  perfectly  answered  the  interrogatories, 
the  defendant  to  pay  such  costs  as  the  court  should  think  fit  to  award :  (this 
did  not  apply  to  atfidavits  of  dociuneuts:  Harford  y.  Lloyd,  2  W.  E.  537). 
See  as  to  coToraiiial  post,  p.  585. 

After  a  third  insufficient  answer  a  fourth  insufficient  answer  (not  an  affi- 
davit of  documents  ante)  would  be  ordered  to  be  taken  ofi  the  file :  Liverpool 
V.  Chippendale,  14  Jur.  301,  pointing  out  Lord  Eldon's  misunderstanding  of 
the  practice  in  Farqhuarsm  v.  Balfour,  T.  &  R.  184,  where  the  examination 
was  deferred  irntU  after  a  foui'th  insufficient  answer. 

_  The  questions  to  be  put  on  the  examination  were  not  confined  to  the 
interrogatories,  but  were  drawn  by  counsel  and  settled  by  the  I'udo-e  (for- 
merly the  master).  They  must  go  directly  to  the  points  to  which  the 
exceptions  were  sustamed :  Farqhuarsonv.  Balfour, -p.  193:  but  any  question 
might  be  put  which  the  master  thought  might  fairly  arise  out  of  the  matter 
contained  m  the  answers  to  avoid  the  necessity  of  amending  the  biU  •  ibid 
p  202 :  but  no  fresh  questions  could  be  put  after  the  master  had  settled 
them  :  ihd  p.  198  :  but  see  post.  In  this  case  the  questions  required  more 
minute  and  particular  discovery  than  the  interrogatories :  ibid,  p  193  The 
practice  was  (following  out  Lord  Eldon's  suggestion  in  Farqhuarson  v. 
Balfour,  p.  198)  to  the  foUowmg  effect:  When  the  interrogatories  were 
settled  a  copy  was  left  by  the  plaintiff  at  chambers,  notice  thCTeof  given  to 
the  defendant:  the  latter  procured  a  copy,  prepared  .  written  answer, 
obtained  an  appointment  at  chambers,  was  examined  on  oath  by  the  iudffe 
who  would  determme  the  sufficiency  of  the  answer,  and  where  in  any  respect 
It  was  msuffioient,  would  personaUy  examine  the  defendant  until  the  exami- 
nation was  sufficient :  seeDan.Ch.Pr.pp.  673-674:  Say  ward  x .  Say  war  A, 
Kay,  Appx.  p   xxxv. :  Dcmdl  v.  Page :  and  Rishton  v.  GrLel,  post.  ' 

Counsel  on  behalf  of  the  defendant  was  allowed  to  be  present  durin-  the 

dpfpTr  r;  ■*"^-  P-i^^  '■  ^''*-  *^'.  Pl^^*^^  ^^^  ^°*  ^'^titl^'i  t°  notice  of  the 
defendant's  being  under  examination  and  had  no  right  to  attend  •  the  de- 
fendant was  not  entitled  to  his  discharge  out  of  custody  mitU  the' plaintiff 
had  had  an  opportunity  of  perusing  the%xamination  in  Sr  that  he  mteht 
be  satisfied  that  it  was  sufficient:  see  Dan.  Ch.  Pr.  674  refer^o.  to  pff 
qhuarson  v.  Balfour  and  SaywardY.  Sayward  '  "^^^^^^^  *°  ^<"^- 

In  Rishton  y.  Qrissel,  14  W.  R.  789,  where  an  interrogatory  had  not  been 
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fully  traversed  it  was  suggested  that  the  defendant  should  be  examined  at 
chambers  and  the  matter  would  be  at  once  cleared  up. 

In  Handl  v.  Page,  18  L.  T.  785 :  16  "W.  E.  1080,  after  a  third  insufacient 
answer  it  was  arranged  that  the  defendant  should  attend  personally  before 
the  examiner  to  be  vivS  voce  cross-examined  by  counsel  on  behalf  of  the 
plaintiff. 


X.  As  to  Delivering  more  than  one  set  of  Interrogatories  or 
Amending  them. 

No  party  shall  deliver  more  tlian  one  set  of  interrogatories 
to  the  same  paxty  without  an  order  for  that  purpose :  see 
Ord.  XXXI.  r.  1,  ante,  p.  91. 

Leave  was  or  would  have  been  granted  in  Sicire  v.  Redman, 
cited  ante,  p.  96.  Further  interrogatories  were  allowed  in 
an  Irish  case  where  the  opponent  had  misunderstood  an  in- 
terrogatory :  Thompson  v.  Wynne,  1  I.  E.  0.  L.  600  :  see 
also  ante,  pp.  104,  110.  In  chancery  there  was  no  difficulty 
in  getting  leave  to  amend  the  bill  merely  for  the  purpose  of 
interrogating.  And  a  defendant  would  be  allowed  to  amend 
his  concise  statement  for  the  purpose  of  founding  thereon 
further  interrogatories  if  it  was  important  for  the  purpose  of 
making  out  his  case,  it  not  being  necessary  for  him  to  say 
that  he  had  discovered  new  matter :  Crossley  v.  Dixon,  L.  E. 
6  Eq.  332,  p.  334. 

Liberty  to  amend  interrogatories  which  were  too  widely 
drawn  was  given  in  Compagnie  Financiere  du  Pacifique  v. 
Penman  Guano  Co.  28  Sol.  J.  p.  410 :  and  see  Swire  v. 
Eedman,  cited  ante,  p.  96  :  and  ante,  pp.  103—104, 108,  122. 

Qu.  whether  alterations  in  or  additions  to  interrogatories 
may  be  made  without  an  order  if  they  have  not  been  yet 
answered. 

In  chancery  they  might  be  amended  (they  were  filed  in  chancery)  by  an 
order  of  course  at  any  time  before  the  answer  was  put  in  :  Braithw.  Pr.  309  : 
or  it  seems  before  a  further  answer,  after  exceptions  allowed,  was  put  in : 
seeNewryY.  Kilmorey,  L.  R.  11  Eq.  425  (where  the  bill  also  was  amended 
and  the  amended  interrogatories  embraced  most  of  the  original  ones).  The 
full  time  for  answering  ran  from  the  service  of  the  amended  interrogatories  : 
Dan.  Ch.  Pr.  410. 
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XI.  As  to  Amending  an  Answer  or  Filing  a  Supplemental 

Answer. 

As  a  matter  of  indulgence  to  the  interrogated  party.  See 
Gay  V.  Labouchere  and  Saunders  v.  Jones,  post,  p.  452,  as  to 
amending  answers  in  the  same  way  as  particulars. 

In  chancery  a  party  would  be  allowed  to  amend  his  answer  in  oases  of 
error  or  mistake  in  matters  of  form  :  Dan.  Ch.  Pr.  683  :  or  to  file  a  supple- 
mental answer  to  correct  a  mistake  as  to  a  matter  of  fact,  or  where  he  was 
ignorant  of  a  particular  circumstance  at  the  time  of  putting  in  his  answer : 
iiid.  680 ;  but  the  court  did  so  with  great  difficulty  where  the  addition  or 
correction  was  prejudicial  to  the  plaintiff,  though  more  readily  where  it 
would  he  in  his  fayour :  JSdwards  v.  Maeleay,  2  V.  &  B.  256 :  but  see  Wells 
T.  Wood,  10  Ves.  401,  where  the  defendant  desired  to  make  an  admission  in 
favour  of  the  plaintiff,  and  it  was  said  that  the  affidavit  ought  to  state  that 
at  the  time  of  putting  in  his  answer  he  did  not  know  the  circumstances  on 
which  he  made  the  application  or  any  other  circumstances  upon  which  he 
ought  to  have  stated  the  fact  otherwise :  and  see  generally  Dan.  Ch,  Pr. 
pp.  681—684. 

In  many  of  the  cases  it  was  sought  to  make  the  addition  to  or  correction 
of  the  answer  rather  by  way  of  defence  than  by  way  of  answer  to  interroga- 
tories. The  following  are  the  cases  which  seem  to  turn  on  the  latter  function 
of  the  answer:  Mdwards  v.  Maeleay,  2  V.  &  B.  256 — po  recollection  of  a 
certain  entry  at  the  time — since  discovered  it :  Strange -v.  Collins,  ibid,  163 — 
denial  of  having  acted  as  administrator — since  discovered  he  had  acted : 
Fhelps  V.  Frothero,  2  D.  G-.  &  Sm.  274 — to  correct  denial  of  commission  of 
certain  acts  by  his  agents,  having  been  incorrectly  informed :  Frankland  v. 
Overend,  9  Sim.  365 — to  admit  a  circumstance  which  he  had  denied,  having 
since  learnt  it :  Livesey  v.  Wilson,  1  V.  &  B.  149  :  Wells  v.  Wood,  10  Ves. 
401,  see  ante:  Greenwood  v.  Atkinson,  4  Sim.  54,  conrmenting  on  earlier  cases: 
Bell  V.  Dimmore,  7  Beav.  283— to  correct  unintentional  mistake  of  date : 
Churton  v.  Frewen,  L.  B.  1  Eq.  238 — to  correct  an  admission  in  the  defen- 
dant's own  favour. 

Q,u.  as  to  any  obligation  on  the  party  to  amend  his  answer 
or  file  a  supplemental  answer  for  the  purpose  of  giving 
information  discovered  since  putting  in  the  answer  or  other- 
wise in  favour  of  his  opponent. 
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OHAPTEE  V. 

DISCOVERY  AND  PEODUCTION  OF  DOCUMENTS  GENEEALLY. 

Discovery  and  production  of  documents  is  subject  to  the 
same  general  principles  as  discovery  by  interrogatories.  In 
fact  iu  chancery  the  production  of  a  document  was  a  substitute 
for  the  ancient  practice  of  settiag  out  its  contents  in  the 
answer,  and  was  therefore  a  part  of  the  answer  and  necessary 
to  complete  its  fullness,  and  the  right  to  production  was 
tested  ia  the  same  way  (but  see  ante,  p.  31)  as  the  right  to 
have  its  contents  set  out :  see  Lord  Langdale  ia  Storey  v. 
Lennox,  1  Keen,  p.  350  :  Wigr.  PL  285  :  Unsivorth  v.  Wood- 
cock, 3  Mad.  432 :  the  affidavit  of  documents  is  iu  reality  an 
answer  to  an  imaginary  interrogatory :  see  post,  p.  220. 

The  exercise  of  a  jurisdiction  of  this  nature  is  far  more 
open  to  abuse  than  that  of  enforcing  discovery  by  means  of 
interrogatories.  In  the  latter  case  each  question  can  be 
checked;  but  the  mischief  of  producing  a  document  cannot 
be  seen  untU  it  is  produced  when  it  is  too  late :  see  Wigr. 
pi.  5.  The  court  would  order  a  direct  question  to  be  an- 
swered the  answer  to  which  the  court  would  be  less  ready  to 
allow  a  party  to  seek  by  ransacking  his  opponent's  papers  : 
A.  O.  V.  Thompson,  8  Ha.  p.  116.  And  it  is  for  reasons  of 
this  nature  that  the  court  is  willing  to  accept  under  certain 
limitations  the  party's  own  statement  as  to  the  nature  and 
effect  of  documents  in  his  possession,  though  such  statements 
may  sometimes  involve  matter  of  law  as  well  as  of  fact :  see 
Wigr.  pi.  317  :  and  Hare,  pp.  232 — 233.  Production  by  way 
of  discovery  is  a  very  different  thing  to  production  at  the 
trial :  for  in  the  latter  case  there  is  no  opportunity  for  the 
opponent  to  make  copies :  see  Wigr.  pi.  396. 
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I.  General  Observations  on  the  Scheme  of  the  Rules  dealing 
specially  with  Discovery  and  Production  of  Documents, 
namely,  Ord.  XXXI.  rr.  12—18. 

Eule  14  (being  the  same  as  rule  11  of  the  old  rules  except 
as  to  the  omission  of  "  therein,"  as  to  which  see  post,  p.  606, 
and  the  substitution  of  "  cause  or  matter  "  for  "  action  or  pro- 
ceeding," as  to  which  see  post,  Bk.  III.  Oh.  Y.)  is  that  which 
now  governs  the  practice  both  in  the  common  law  and  equity 
divisions :  see  Jessel,  M.  E.  in  Bustros  v.  White,  1  Q.  B.  D. 
pp.  425 — 426  :  Mellish,  L.  J.  in  Anderson  v.  Bank  of  British 
Columbia,  2  Oh.  D.  p.  658  :  and  see  Be  National  Funds,  S^c.  Co. 
post,  p.  296. 

' '  It  shall  be  lawful  for  the  court  or  a  judge  at  any  time  during  the  pen- 
dency of  any  cause  or  matter  to  order  the  production  by  any  party  thereto 
upon  oath  of  such  of  the  documents  in  his  possession  or  power  relating  to  any 
matter  in  question  in  such  cause  or  matter  as  the  court  or  a  judge  shall  think 
right :  and  the  court  may  deal  with  such  documents  when  produced  iu  such 
manner  as  shall  appear  just."     Rule  14. 

Although  it  difEers  very  little  from  a  similar  provision  in  the 
0.  L.  P.  Act,  1854  (section  50,  see  post,  App.  Oh.  II.) :  Mellish, 
L.  J.  in  Anderson  v.  Bank  of  British  Columbia,  p.  658  ;  it  is 
in  fact  copied  from  (although  in  a  somewhat  different  form), 
and  will  receive  the  same  interpretation  as  section  18  (and  sec- 
tion 20  :  see  these  sections  post,  App.  Oh.  II.)  of  the  Chancery 
Procedure  Act,  15  &  16  Vict.  c.  86,  which  settled  the  prac- 
tice in  chancery  from  that  date  down  to  the  coming  into  force 
of  the  Jud.  Act,  and  which  in  fact  made  no  alteration  in  the 
rules  previously  existing  in  chancery  as  regards  the  right  to 
the  production  of  documents :  see  Jessel,  M.  E.  in  Bustros  v. 
White,  1  Q.  B.  D.  p.  426. 

There  is  no  discretionary  power  under  this  rule  to  refuse 
the  production  of  relevant  (that  is  to  say  relevant  to  a  matter 
immediately  in  question :  see  ante,  pp.  11,  12)  documents 
which  do  not  fall  within  the  established  rule  of  privilege  or 
protection  obtaining  in  chancery  (see  these  rules  post,  Bk.  II.) ; 
for  there  was  no  such  discretionary  power  before  the  Oh.  P. 
Act,  and  none  such  under  the  act,  and  further  "  where  there 
is  any  conflict  or  variance  between  the  rules  of  equity  and 
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the  rules  of  tlie  common  law  with  reference  to  the  same 
matter  the  rules  of  equity  shall  prevail"  (Jud.  Act,  sect.  25, 
sub-s.  11) :  see  Jessel,  M.  E.  in  Bustros  v.  White,  p.  426  : 
and  in  Anderson  v.  Bank  of  British  Columbia,  p.  654 :  and 
James,  L.  J",  ihicl.  p.  656  :  the  common  law  practice  therefore 
under  which  the  judges  were  accustomed  to  use  a  very  wide 
discretion  in  exercising  the  powers  of  ordering  production  of 
documents  conferred  upon  them  by  the  0.  L.  P.  Acts  (see 
the  sections  post,  App.  Ch.  II.)  no  longer  obtaining,  and  the 
authorities  thereimder  (for  instance  Chartered  Bank  of  India  v. 
Rich,  cited  post,  p.  512)  being  no  authorities  for  the  present 
practice  in  this  respect :  ibid. 

An  appHeation  for  an  order  under  this  rule  may  be  made 
where  no  provision  is  made  under  the  other  rules  :  see  a  par- 
ticular instance,  post,  p.  154 :  and  see  Be  National  Funds,  S(c. 
Co.  post,  p.  296. 

See  as  to  what  are  documents  "  relating  to  any  matter  in 
question,"  j?os^.  Sect.  VIII.  (b). 

See  as  to  what  are  documents  "  in  his  possession  or  power  " 
for  the  purpose  of  production,  post.  Sect.  IX. 

It  was  a  fundamental  principle  in  chancery  that  a  party 
could  not  be  ordered  to  produce  a  document  unless  he  had 
(in  his  answer  originally)  directly  or  indirectly  admitted  it 
to  be  in  his  possession  and  to  be  relevant:  Dan.  Ch.  Pr.  1686 
— 1687 :  Lord  Langdale  in  Storey  v.  Lennox,  1  Keen,  p.  350  : 
Lord  Cottenham,  ibul.  1  M.  &  C.  pp.  534—535 :  Barnett  v. 
Noble,  1  Y.  &  W.  228  :  Eeynell  v.  Sprye,  1  D.  G.  M.  &  G. 
656  :  Lamb  v.  Orton,  1  Dr.  414  :  Wing  v.  Harvey,  1  Sm.  & 
Gr.  App.  10  :  Lord  Hatherley  in  Mansellv.  Feeney,  2  J.  &  H. 
p.  324  :  see  post,  Sect.  X.  sub-sect,  (a),  and  post,  p.  180,  as  to 
the  conclusiveness  of  the  party's  assertion  of  irrelevancy  :  and 
see  post,  p.  191,  as  to  the  reason  for  requiring  an  admission 
of  possession.  Evidence  could  not  be  given  to  prove  posses- 
sion :  Addis  v.  Campbell,  1  Beav.  p.  201 :  Beynell  v.  iSprye  : 
Lamb  v.  Orton :  and  see  post,  p.  191.  There  is  nothing  in 
the  Jud.  Act  or  Eules  to  break  in  upon  this  principle  :  (see 
as  to  the  practice  where  notice  is  given  to  inspect  documents 
referred  to  in  the  pleadings  under  Eule  15,  post,  p.  245) . 
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By  rules  15—18  the  machinery  is  provided  for  obtaining 
inspection  of  documents  to  which  the  other  party  has  made 
reference  in  his  pleadings  or  affidavits :  see  these  rules  dis- 
cussed at  length  post,  Ch.  VI.  In  the  common  law  division 
inspection  of  documents  disclosed  in  the  affidavit  of  docu- 
ments is  obtained  in  this  way  :  see  post,  App.  Ch.  I.,  as  to  the 
form  of  order  for  the  affidavit,  and^os^,  App.  Ch.  I.,  as  to  the 
form  of  order  for  inspection.  In  the  Chancery  Division,  in 
spite  of  the  form  given  by  the  E.  S.  0.  (April,  1880),  the  order 
directing  the  affidavit  of  documents  at  the  same  time  orders 
production  of  the  documents  which  the  party  does  not  therein 
object  to  produce  in  accordance  with  the  old  chancery  practice 
and  as  being  permissible  under  rule  14,  ante :  see  post,  App. 
Ch.  I :  this  order  was  called  the  common  order  for  discovery 
or  production. 

By  the  latter  part  of  rule  18  in  case  of  documents  not 
referred  to  in  the  pleadings  or  affidavits  of  the  other  party  or 
disclosed  in  his  affidavit  of  documents  an  application  for  an 
order  for  inspection  may  be  made  founded  upon  an  affidavit* 
showing  of  what  documents  inspection  is  sought,  that  the 
party  applying  is  entitled  to  inspect  them,  and  that  they  are 
in  the  possession  or  power  of  the  other  party.  But  in  accord- 
ance with  the  principle  referred  to  ante,  it  is  conceived  that 
the  party  against  whom  the  application  is  made  may  file  an 


*  The  nature  of  the  affidavit  required  on  an  application  at  common  law 
for  inspection  under  sect.  6  of  the  Act  of  1851  was  laid  down  in  Htmt  v. 
Hewitt,  7  Exch.  pp.  243 — 24i,  being  apparently  of  the  same  kind  as  that  in 
use  on  an  application  under  the  common  law  equitable  jurisdiction,  see  post, 
p.  269.  It  must  have  stated  that  an  action  or  other  proceeding  was  pending, 
its  nature  and  the  question  to  be  tried,  that  the  party  had  just  ground  to, 
maintain  or  defend  it,  circumstances  sufficient  to  satisfy  the  judge  that  there 
were  documents  in  the  opponent's  possession  or  control,  that  they  related  to 
the  action  or  proceeding,  the  reason  of  the  application  and  the  nature  of  the 
documents,  that  it  might  appear  that  they  were  asked  for  for  the  purpose  of 
enabling  the  applicant  to  support  his  case  not  to  find  a  flaw  in  his  opponent's 
case,  and  also  in  order  that  the  opponent  might  admit  or  deny  possession ; 
and  the  affidavit  of  the  opponent  might  deny  possession  or  claim  protection 
for  them  as  relating  exclusively  to  his  case  or  on  other  grounds,  or  he  might 
submit  to  show  parts  covering  up  the  remainder  on  an  affidavit  that  it  did  not 
relate  to  the  opponent's  case  :  Hunt  v.  Hewitt :  see  also  Pepper  v  Chambers 
ibid.  226 :  Hill  v.  FMlp,  ibid.  232  :  Day,  C.  L.  t.  302,  303.  The  affidavit  in 
use  under  the  present  practice  merely  follows  out  the  terms  of  the  rule  • 
see  Ch.  P.  p.  280:  Dan.  Oh.  F.  1737. 
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affidavit  in  reply  denying  that  they  are  in  his  possession  or 
power  or  that  they  are  relevant,  and  that  such  denial  is  con- 
clusive, and  generally  that  the  same  credit  would  be  given  to 
his  statements  therein  whether  in  that  respect  or  as  to  relevancy 
or  as  to  privilege  of  any  kind  as  in  answers  to  interrogatories 
or  an  affidavit  of  documents,  though  it  seems  to  have  been 
otherwise  at  common  law  :  see  London  Gas  Light  Co.  v.  Chelsea, 
6  C.  B.  N.  S.  pp.  425—426.  An  application  under  this  rule 
was  made  in  Mattock  v.  Heath,  W.  N.  75,  p.  201,  an  action 
of  ejectment,  for  inspection  of  a  document  which,  it  was 
stated,  appeared  from  the  defendant's  bill  of  costs  to  be  in  his 
possession,  being  private  memoranda  relating  to  a  pedigree 
made  by  him  for  his  own  use  :  the  application  was  refused  on 
the  ground  of  the  nature  of  the  document :  but  qu,  see  post, 
p.  389. 

By  rules  12  and  13  an  order  may  be  obtained  for  what  is 
called  an  affidavit  of  documents. 

Rule  12.  Any  party  may  ■without  filing  an  affidavit  (see  post  (b) )  apply  to 
the  court  or  a  judge  for  an  order  directing  any  other  party  (see  ante,  p.  68) 
to  any  cause  or  matter  to  make  discovery  on  oath  of  the  documents  which 
are  or  have  been  in  his  possession  or  power  relating  to  any  matter  in  question 
therein.  On  [seepost  (o))  the  hearing  of  such  application,  the  court  or  judge 
may  either  refuse  (see  post  (a))  or  adjourn  (see  post  (c))  the  same  if  satisfied 
that  such  discovery  is  not  necessary  or  not  necessary  at  that  stage  of  the 
cause  or  matter,  or  make  such  order  either  generally  or  limited  (see  post  (c) ) 
to  certain  classes  of  documents  as  may  in  their  or  his  discretion  be  thought 
fit.  Rule  13.  The  affidavit  to  be  made  by  a  party  against  whom  such  order 
as  is  mentioned  in  the  last  preceding  rule  has  been  made  shall  specify  which 
if  any  of  the  documents  therein  mentioned  he  objects  to  produce  and  it  shall 
be  in.  the  Form.  8  in  App.  B.  (see^os^,  p.  221)  with  such  variations  as  circum- 
stances may  require. 

See  as  to  the  affidavit  of  documents  post,  Section  X.  in  detail. 

See  ante,  p.  154,  as  to  the  order  in  the  chancery  division 
including  also  an  order  for  production :  in  contradistinction 
to  the  order  in  use  in  the  common  law  division. 

Discovery  and  production  of  documents  was  originally 
obtained  in  chancery  by  means  of  interrogatories.  They 
were  either  so  framed  as  to  compel  the  party  to  set  forth  the 
short  contents  of  the  documents  in  his  answer  (and  if  neces- 
sary the  court  would  also  order  their  production),  or  by 
means  of  a  general  charge  of  possession  of  documents  from 
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which  the  truth  of  the  allegations  in  the  bill  would  appear 
or  relating  to  the  matters  contained  in  the  bill,  or  by  a 
special  charge  of  possession  of  particular  documents  such  an 
admission  was  obtained  as  that  an  order  for  production  could 
be  founded  thereon :  see  Dan.  Ch.  Pr.  p.  1674 :  Mansell  v. 
Feeney,  2  J.  &  H.  p.  318 :  Atkins  v.  Wright,  14  Ves.  211. 
By  the  Oh.  P.  Act,  sections  18  and  20  {sQQpost,  App.  Ch.  II.), 
and  orders  made  thereunder,  the  affidavit  of  documents  was 
introduced  :  see  .Rochdale  v.  King,  16  Beav.  11. 

The  affidavit  was  introduced  at  common  law  by  section  50  of 
the  0.  L.  P.  Act,  1854  (see  the  section, post,  App.  Oh.  II.),  the 
power  of  ordering  inspection  of  particular  documents  having 
been  already  conferred  upon  the  common  law  courts  by  sec- 
tion 6  of  14  &  15  Vict.  c.  99  (see  the  section,  App.  Oh.  II.)  : 
inspection  of  the  documents  disclosed  in  the  affidavit  of  docu- 
ments was  ordered  subsequently  by  virtue  of  one  or  other  of 
these  sections:  see  BepiiUic  of  Peru  v.  Weguelin,  L.  B.  7  0.  P. 
352 :  mil  V.  Camphell,  L.  E.  10  0.  P.  222. 

(a) 

The  court  has  under  this  rule  12  (not  in  express  terms 
under  rule  12  of  the  old  rules,  see  joosif  (c) )  a  discretion  to 
refuse  the  application  altogether  if  satisfied  that  the  discovery 
is  not  necessary.  But  it  is  conceived  that  as  under  the  old 
rule,  see  for  instance  W.  N.  75,  pp.  231,  238,  249 :  W.  N. 
76,  pp.  24,  63,  64  :  and  jMst,  p.  162,  referring  to  the  practice 
of  Jessel,  M.  R. :  and  as  in  chancery,  see  Rumhold  v.  Forteath, 
3  K.  &  J.  p.  47 :  an  order  either  general  or  limited  (see  post  (c) ) 
will  be*  practically  a  matter  of  course  (see  further  post  (b) ), 
unless  the  stage  of  the  action  is  improper,  as  to  which  see 
post,  Sect.  II.     It  may  be  that  every  document  in  his  posses- 


*  But  in  Jacohs  v.  (?.  W.  M.  Co.  W.  N.  84,  p.  34,  Mathew,  J.  considered  that 
the  object  of  the  rule  requiring  an  order  was  to  enable  the  judge  to  exercise 
a  discretion  to  see  what  the  object  of  the  discovery  is  and  whether  there  is 
any  real  need  for  it,  that  the  object  of  the  new  rules  was  to  restrict  discovery 
and  that  the  power  of  compelling  disclosure  of  documents  as  of  course  was 
one  of  the  most  oppressive  things  in  the  practice  before  (qu.)  the  Jud.  Acts. 
See  also  ante,  p.  91,  as  to  the  leave  of  the  court  being  necessary  to  interrogate 
under  the  new  rules.  ° 
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sion  may  be  made  the  subject  of  an  objection  to  production, 
but  tbat  is  no  reason  for  not  making  the  affidavit,  for  it  is  in 
the  affidavit  that  the  objections  are  to  be  taken :  see  Rimibold 
V.  Forteafh:  Lazarus  v.  Mozki/,  5  Jur.  N.  S.  p.  1120:  Quiii  v. 
Eaflijf,  6  Jur.  N.  S.  p.  1329. 

(t) 

The  words  "without  filing  an  affidavit"  were  probably  in- 
troduced in  order  to  enable  the  court  to  dispense  with  the 
rule-  under  the  C.  L.  P.  Act,  1854 :  Lindley,  L.  J.  in  Philips 
V.  Phillips,  40  L.  T.  p.  821 :  under  which  an  affidavit  must 
have  been  filed  showing  that  there  was  one  document  in  the 
other  party's  possession  or  power  to  the  inspection  of  which 
the  applicant  was  entitled:  Erans  v.  Louis,  L.  E.  1  C.  P.  656  : 
Day,  C.  L.  P.  296  :  and  see  Bray  v.  Finch,  1  H.  &  N.  468  : 
Thompson  v.  Robson,  2  H.  &  N.  412. 

The  chancery  practice  under  which  no  such  affidavit  or  any 
affidavit  was  required  (see  Rochdale  Canal  Co.  v.  King,  15  Beav. 
11 :  Dan.  Ch.  Pr.  1678)  now  obtains. 

The  judge  is  not  bound  to  be  satisfied  either  from  the 
nature  of  the  case  or  by  an  affidavit  on  the  part  of  the  appli- 
cant that  there  is  a  reasonable  probability  or  prima  facie 
evidence  of  the  other  party  having  any  relevant  documents 
in  his  possession  before  makiug  the  order,  as  suggested  by 
Denman,  J.  in  Phillips  v.  Phillips,  40  L.  T.  p.  818,  and  by 
the  court  in  Smith  v.  Johnson,  36  L.  T.  741 ;  and  as  seems 
to  be  the  practice  in  Ireland :  see  JLealy  v.  Smith,  I.  E.  4 
Q.  B.  C.  P.  and  Ex.  D.  72 :  and  Powell  v.  Hefferman,  ibid. 
703.  The  order  was  made  in  chancery  without  reference  to 
the  probability  or  improbability  of  the  party  having  any 
relevant  documents  in  his  possession. 

See  however  ante  (a)  and  the  note  thereto  as  to  whether  an 
affidavit  of  documents  is  a  matter  of  course  under  the  present 
rule. 

An  affidavit  may  and  should  be  filed  where  the  order  is 
sought  at  an  unusual  stage :  see  for  instance  Phillips  v. 
Phillips,  40  L.  T.  815 :  Ley  v.  Marshall,  cited  post,  p.  160  : 
Hancock  v.  Ouerin,  3  Ex.  D.  p.  6,  cited  post,  p.  163.     And 
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affidavits  may  be  filed  in  answer :  see  Phillips  v.  Phillips  :  as 
at  common  law  under  the  0.  L.  P.  Act,  1854 :  see  Forshaw  v. 
Lewis,  10  Exch.  712,  where  in  consequence  of  the  affidavit  in 
answer  the  affidavit  of  documents  was  limited  to  particular 
documents,  as  to  which  see^os^  (c). 

(c) 

The  last  part  of  rule  12  beginning  with  the  words  "  on 
the  hearing"  was  not  in  the  old  rule  12.  As  to  its  effect  in 
inducing  the  court  to  refuse  altogether  an  order  for  an  affi- 
davit see  ante  (a).  It  may  be  useful  in  enabling  the  court 
either  to  adjourn  the  application  where  there  are  no  docu- 
ments required,  or  to  ^  confine  the  affidavit  to  documents 
required  for  the  determination  of  the  matter  immediately 
about  to  be  in  question  (see  Forshaic  v.  Lewis,  ante,  where  the 
affidavit  was  limited) :  see  generally  as  to  consequential 
discovery  ante,  Ohap.  II. :  and  in  particular,  p.  26.  See  as 
to  "  the  stage  of  the  action  "^osif,  Sect.  II. 


II.  As  to  the  stage  of  the  Action  at  which  Discotierij  and  Pro- 
duction of  Documents  will  be  allowed. 

See  ante,  p.  13,  as  to  the  general  principles  by  which  the 
court  will  be  guided  in  enforcing  or  withholding  discovery 
on  grounds  connected  with  the  character  of  the  action  or  of 
the  pleadings  or  with  the  stage  of  the  action  at  which  it  is 
sought. 

See  also  ante,  p.  93,  as  to  this  point  in  connection  with 
interrogatories. 

By  rule  14  (see  ante,  p.  152)  the  order  for  production  may 
be  made  "  at  any  time  during  the  pendency  of  any  cause  or 
matter."  In  dealing  with  an  application  for  an  affidavit  of 
documents  under  rule  12  (see  ante,  p.  155)  the  court  may 
consider  the  stage  of  the  cause  or  matter. 
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(a)  As  to  the  Plaintiff  before  Claim. 

As  a  rule  the  plaintiff  -will  not  be  allowed  any  discovery  of 
documents  whetlier  by  way  of  the  order  for  an  affidavit,  or 
by  way  of  an  order  for  production  of  particular  documents, 
before  putting  in  his  statement  of  claim  (where  it  is  intended 
to  deliver  one) :  see  lindley,  J.  in  Phillips  v.  Phillips,  40 
L.  T.  pp.  821—823  :  Bacon,  V.  G.  in  Cashiii  v^  Cradclock,  2 
Ch.  D.  pp.  145 — 147,  commented  on  by  Baggallay,  L.  J.  in 
Republic  of  Costa  Rica  v.  Stroitsberg,  11  Ch.  D.  p.  326 : 
Bacon,  V.  C.  in  Bavies  v.  Williams,  13  Ch.  D.  p.  552  :  British 
and  Foreign  Contract  Co.  v.  Wright,  32  W.  E.  413  (an  action 
for  libel  against  the  "  Times,"  where  the  plaintiff  sought 
inspection  of  the  original  letter  in  order  to  discover  the  name 
of  the  writer,  and  where  it  was  said  that  it  was  no  ground 
for  altering  the  ordinary  practice  that  the  sight  of  the  docu- 
ment would  assist  him  in  framing  his  action,  when  he  knew 
very  well  his  cause  of  action) :  and  see  cases  in  "W.  N.  76, 
p.  53  :  just  as  the  leave  of  the  court  to  exhibit  interrogatories 
will  be  refused  except  under  special  circumstances  at  this 
stage,  see  ante,  p.  26. 

Where  production  of  particular  documents  is  essential  to 
the  statement  of  the  plaintiff's  claim  it  (or  even  discovery  of 
documents,  see  Whijte  v.  Ahrens,  post)  may  perhaps  be 
ordered :  see  Bacon,  V.  C.  in  Cashin  v.  Craddoch,  p.  147 : 
and  see  the  cases  |jos^  ;  see  also  p)ost,  p.  264,  as  to  the 
common  law  practice  in  respect  of  documents  falling  within 
the  principles  of  the  common  law  equitable  jurisdiction :  and 
post,  p.  281,  as  to  documents  of  a  public  character  such  as 
court  roUs  corporation  documents  &o. :  but  except  in  the  case 
of  documents  of  that  character  it  was  not  the  practice  at 
common  law  to  make  an  order  before  declaration  either  for 
inspection  under  14  &  15  Vict.  c.  99,  s.  6,  or  for  an  affidavit 
of  documents  under  the  C.  L.  P.  Act,  1854,  s.  50  (see  as  to 
interrogatories  before  declaration  ante,  p.  98),  though  in 
Bechervaise  v.  G.  W.  B.  Co.  L.  E.  6  C.  P.  36,  the  plaintiff 
was  allowed  before  declaration  to  administer  an  interrogatory 
asking  in  effect  for  an  affidavit  of  documents. 
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In  an  action  in  tte  common  law  division  for  damages  for  breach  of  duty 
in  carrying  goods  by  sea  an  order  was  made  for  an  affidavit  of  documents 
relating  to  the  cause  of  action  mentioned  in  the  plaintiff's  affidavit  on  the 
ground  that  the  plaintiff  was  unable  otherwise  to  frame  his  claim  (his  case 
being  that  the  ship  was  overladen),  though  he  could  have  delivered  a  decla- 
ration under  the  old  practice :  Ley  v.  Marshall,  W.  N.  76,  p.  23  :  so  also  in 
an  admiralty  action  in  rem  upon  the  defendants  after  appearance,  though 
they  had  oilered  to  produce  the  log  books  protests  and  other  material  docu- 
ments (reference  lost). 

See  also  White  v.  Ahrens,  cited  ante,  p.  36,  where  'discovery  of  documents 
was  ordered  partly  for  the  purpose  of  enabling  the  plaintiff  to  state  particu- 
lars of  fraud  under  Ord.  XIX.  r.  6.  See  also  a  case  in  the  Divorce  Court, 
Shaw  V.  Shaw,  post,  p.  664,  where  inspection  was  allowed  for  the  purpose  of 
giving  particulars  of  acts  of  cruelty.  But  see  post  as  to  inspection  by  a 
defendant  for  the  purpose  of  giving  particulars. 

There  is  a  special  hardship  in  an  order  for  an  affidavit 
being  made  at  a  stage  when  it  is  impossible  to  say  what  the 
matters  in  question  will  be :  for  in  such  a  case  the  party 
cannot  say  which  of  his  documents  are  relevant  and  which 
not :  see  Lindley,  J.  in  Phillips  v.  Phillips,  40  L.  T.  p.  823  : 
and  see  Mellor  v.  Thompson,  post,  p.  162. 

Leave  to  interrogate  as  to  a  particular  document  would 
perhaps  in  some  cases  be  allowed :  Phillips  v.  Phillips,  p.  822. 


(b)  As  to  a  Defendant  before  Defence, 

So  too  as  a  general  rule  (see  post,  p.  244,  as  to  documents 
referred  to  in  the  plaintiff's  pleadings  or  affidavits  under 
rules  15 — 18  :  post,  p.  264,  as  to  documents  falling  within  the 
principles  of  the  common  law  equitable  jurisdiction :  and^os^, 
p.  281,  as  to  documents  of  a  public  character  such  as  court 
rolls  corporation  documents  &c.)  discovery  or  production  of 
documents  will  be  refused  to  a  defendant  before  defence,  as 
is  discovery  by  way  of  interrogatories :  see  "W.  N.  76,  pp.  53, 
64,  73 :  Egremont  Burial  Board  v.  Egremont  8fc.  Co.  14  Ch.  D. 
158,  where  Malins,  V.  0.  refused  to  order  production  of  a 
conveyance  to  the  plaintiffs  (and  stated  by  them  ia  their 
claim,  see  as  to  this  post,  p.  244)  in  order  to  see  whether  it 
comprised  the  minerals,  in  which  case  the  defendants  would 
at  once  submit  to  an  injimction :  and  ante,  p.  96. 

In  an  action  on  the  policy  on  a  ship  inspection  of  the  ship's 
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papers  was  allowed  to  the  defendant  before  appearance  on  the 
ground  that  if  the  defendant  satisfied  himself  that  the  claim 
was  well  founded  he  would  let  judgment  go  by  default : 
Anon.  20  S.  J.  81  :  W.  N.  75,  p.  220  :  and  see  a  case  ante, 
p.  96,  where  interrogatories  were  allowed  on  a  similar  ground. 
So  a  defendant  before  defence  was  allowed  to  have  an  order 
for  discovery  of  documents  to  ascertain  how  much  to  pay 
into  court  on  an  affidavit  admitting  his  liability :  Megaw  v. 
M'Diarmid,  L.  E.  Ir.  10  Q.  B.  C.  P.  Ex.  D.  376  :  and  see 
2}ost,  p.  468,  as  to  interrogatories  for  this  purpose. 

At  common  law  (except  in  the  case  of  documents  of  a 
public  character  or  falling  within  the  common  law  equitable 
jurisdiction)  no  order  for  inspection  or  an  afiidavit  under  the 
Acts  of  1851  and  1854  was  ordinarily  made  before  the  de- 
fendant had  pleaded,  or  had  complied  with  an  order  for 
particulars  (except  perhaps  where  it  was  required  for  the 
purpose  of  complying  with  an  order  for  further  particulars  : 
see  Phillips  v.  Phillips,  4  Q,.  B.  D.  p.  137  :  see  also  Whyte  v. 
Ahrens  and  Shaw  v.  Shan-,  ante :  and  ante,  p.  97,  as  to  inter- 
rogatories) :  an  affidavit  was  ordered  before  plea  in  Forshaw 
V.  Lewis,  10  Exch.  712. 

The  practice  ia  chancery. 

It  must  be  remembered  that  the  answer  comprised  both  the  defence  and 
the  answers  to  interrogatories:  see  ante,  p.  130,  as  to  the  circumstances  under 
■which  production  could  be  obtained  before  answer  in  its  character  of  dis- 
covery:  and  see  poit,  p.  602,  as  to  priority  of  discovery. 

The  ground  upon  which  the  defendant  was  not  allowed  to  see  the  plaintiff's 
documents  before  putting  in  his  answer  regarded  as  his  defence  was  gene- 
rally stated  to  be  that  he  and  his  witnesses  might  not  be  able  to  shape  his 
case  according  to  the  evidence  which  would  be  brought  against  him  :  Turner 
V.  Bnrkinshaw,  i  GiS.  p.  402  :  Smith  v.  Lay,  18  W.  R.  915  :  JBato  v.  Bute, 
7  Beav.  p.  538  :  SalUdaij  v.  Temple,  8  D.  G-.  M.  &  G.  pp.  99—100.  Nor, 
although  in  some  of  these  cases :  Bate  v.  Bate,  7  Beav.  p.  638  :  and  Penford 
v.  Jfunit,  5  Sim.  p.  510 :  and  in  Dan.  Ch.  Pr.  p.  1675  :  it  is  said  that  in  such 
circumstances  a  cross  bill  of  discovery  must  have  been  filed,  would  any 
answer  to  the  cross  bill  have  been  compelled  until  after  answer  to  the  original 
bill:  see  Lord  Eldon  in  I'r'uicess  of  Wales  v.  Liverpool,  1  Sw.  p.  12t.  There 
were  three  cases  in  which  the  time  for  answering  was  extended  until  produc- 
tion of  documents  referred  to  in  the  bill :  but  these  cases  were  subsequently 
disapproved  or  at  all  events  only  justified  on  their  peculiar  grounds.  These 
cases  Frincess  of  Wales  v.  Liverpool,  Taylor  v.  Hemming  and  Shepherd  v.  Morris 
and  the  authorities  disapproving  them  are  fully  cited  post,  p.  247  to  p.  251 : 
but  see  now  as  to  documents  referred  to  in  the  pleadings  post,  p.  244. 

In  chancery  under  the  15  &  16  Vict.  u.  86,  o.  20  (see  joosi;,  App.  Ch.  II.)  an 
order  for  production  could  not  be  made  on  the  plaintiff  until  after  a  sufficient 

i>  M 
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answer  by  the  defendant  unless  tBe  court  should  order  to  the  contrary  *  (the 
spirit  of  the  act  being  that  the  defendant  should  not  have  the  beneEt  of  the 
order  until  he  had  himself  given  the  required  discovery,  see  further  as  to 
this  post,  p.  603  ;  where  therefore  none  was  required  he  was  entitled  to  the 
order  whether  before  or  after  putting  in  a  voluntary  answer  :  see  Bailey  v. 
Bunherhy,  6  W.  E.  835) ;  just  as  the  plaintiflE  could  not  have  been  compelled 
to  answer  a  cross  bill  for  discovery  until  the  defendant  had  answered  the 
original  hill :  see  Dan.  Ch.  Pr.  1675,  1678  :  Baiky  v.  BmikerUy:  and  ante. 

It  is  clear  therefore  that  the  defendant  was  considered  to  have  no  right  to 
general  production  or  to  production  of  particular  documents  before  putting 
in  his  defence.  In  Smith  v.  Lay  James,  V.  C  stated  that  the  court  never 
made  an  order  for  production  against  the  plaintifl:  until  the  defendant  had 
put  in  his  answer. 

Production  would  under  some  circumstances  be  ordered  for  the  purpose  of 
resisting  an  injunction  though  the  answer  had  not  been  put  in  :  see  Cliff  v. 
Bull,  cited  post,  p.  607  :  but  not  a  case  of  discovery. 


(o)   The  Plaintiff  after  Claim. 

After  claim  the  plaintiff  in  a  chancery  action  will  (subject 
of  course  to  objections  on  other  grounds)  as  a  rule  (see  as  to 
actions  where  the  title  to  land  is  in  dispute,  jjios!^,  pp.  518 — 
524)  be  allowed  discovery  and  production  of  documents : 
Union  Bank  of  London  v.  Manby,  13  Ch.  D.  p.  241  :  (not  in 
Ireland,  see  Ckary  v.  Fitzgerald,  I.  E.  1  Ch.  D.  492,  follow- 
ing the  practice  in  the  common  law  division,  post)  :  and  see 
Mellor  V.  Thompson,  49  L.  T.  222,  where  it  was  unsuccessfully 
argued  that  the  Court  had  no  jurisdiction  to  order  discovery 
of  documents  before  defence  on  the  ground  that,  the  issues  in 
the  action  not  being  known,  it  could  not  be  known  whether 
the  documents  related  to  any  matter  in  question  (see  as  to 
this  suggestion,  supra).  The  practice  at  the  Rolls  Court 
under  Jessel,  M.  E..  was  to  make  the  common  order  on 
the  defendant  as  a  matter  of  course  after  statement  of  claim 
except  in  actions  for  the  recovery  of  land :  Phillips  v.  Phillips, 
40  L.  T.  p.  822 :  and  see  post,  p.  519  :  but  see  under  the 
present  rule,  ante,  p.  156.     In  a  redemption  action  at  all 

*  An  answer  was  technically  sufficient  until  it  was  excepted  to :  the  better 
practice  was  to  make  the  common  order  as  soon  as  the  plaintiff  had  had  time 
to  look  into  the  answer,  on  the  one  hand  not  making  it  immediately  on 
putting  in  the  answer,  on  the  other  hand  not  postponing  it  until  the  expira- 
tion of  the  six  weeks  within  which  time  the  plaintiff  could  except :  see 
Morgan,  4th  ed.  p.  179,  referring  to  Walker  v.  Kcvnccly,  5  W.  R.  396  : 
Lafone  v.  Falkland  Islands  Co.  2  K.  &  J.  276 :  Sibbald  v.  Zowrie,  ibid. 
p.  277  n. 
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events  there  is  no  reason  -why  it  should  not  be  made,  for  there 
is  no  doubt  what  the  matters  in  question  are.  Even  supposing 
the  defendant  to  admit  the  plaintiff's  case  still  the  plaintiff 
may  have  a  right  to  production  that  he  may  know  whether 
any  other  parties  are  interested :  James,  L.  J.  in  Union  Bank 
of  London  Y.  Manbi/,  13  Ch.  D.  241.  But  see  Carver  v.  Pinto 
Leite,  Li.  'R.  7  Ch.  p.  92  (cited  ante,  p.  95)  as  to  an  allega- 
tion by  the  defendant  that  his  defence  will  displace  the  plain- 
tiff's right  to  production. 

In  common  law  actions  the  plaintiff  will  often  be  refused 
discovery  of  documents  at  this  stage  :  Hancock  v.  Gnerin,  4 
Ex.  D.  3  :  Union  Bank  of  London,  pp.  241,  242 :  for  in  such 
actions  it  often  cannot  be  known  what  are  the  matters  in 
question  until  the  defence  is  put  in :  Hancock  v.  Guerin  : 
Mercier  v.  Cotton,  1  Q,.  B.  D.  pp.  444 — 446  :  and  see  Mellor 
V.  Thompson,  ante.  The  proj)osition  in  the  head  note  to 
Hancock  v.  Guerin  that  as  a  general  rule  it  will  not  be  ordered 
before  defence  is  too  broadly  stated :  see  Union  Bank  of 
London  v.  Manby,  p.  241. 


(d)  After  defence  either  plaintiff  or  defendant  is  entitled 
to  discovery  and  production  of  documents  almost  as  a  matter 
of  course:  but  see  ante,  p.  156,  as  to  the  order  for  discovery  of 
documents,  and  ante,  p.  12,  generally  as  to  discovery. 


(e)  As  to  the  Plaintiff  and  Defendant  after  the  Pleadings  have 
closed. 
Discovery  and  production  of  documents  appears  to  be  fre- 
quently ordered  in  the  common  law  division  after  the  plead- 
ings have  closed  in  favour  of  either  plaintiff  or  defendant,  as 
at  common  law  under  the  0.  L.  P.  Acts  after  issue  joined. 
Nor  is  there  any  reason  to  suppose  it  would  be  refused  in  the 
Chancery  division  :  see  Chesterfield,  8fc.  Co.  v.  Black,  W.  N. 
76,  p.  204:  (but  see  as  to  interrogatories,  ante,  p.  95):  and 
see  Dantillier  v.  Myers,  17  Ch.  D.  346,  cited  i?o.sif,  p.  606. 

m2 
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The  practice  in  chancery. 

Under  the  Ch.  P.  Act,  1852,  delay  does  not  seem  to  have  affected  a  party's 
right  to  the  common  order  for  discovery. 

It  was  ordered  after  replication  in  favour  of  the  plaintiff  in  Lafone  v.  Falk- 
land Islands  Co.  (1),  4  K.  &  J.  p.  38  :  and  ia  Parkinson  v.  Chambers,  1  K.  & 
J.  72  :  and  in  favour  of  a  defendant  in  Rochdale  Canal  Co.  v.  King,  15  Beav. 
11 ;  and  even  after  notice  of  motion  for  decree  and  the  plaintiff's  affidavits 
had  been  filed,  proceedings  would  be  stayed  for  the  purpose  of  discovery : 
see  Bramber  v.  Came,  L.  K.  2  Eq.  610.  In  a  plaintiff's  favour  production 
was  ordered  of  particular  documents  admitted  by  the  defendant's  answer  to 
be  in  his  possession  even  after  some  of  the  defendant's  witnesses  had  been 
examined  and  some  of  the  documents  marked  as  exhibits :  Beaufort  v.  Taylor, 
2  Ha.  245  :  so  after  publication  had  passed,  in  Fencott  v.  Clarke,  6  Sim.  8. 

In  Waters^.  Shaftesbury,  12  Jur.  N.  S.  3  :  14  W.  E.  259  :  the  court  refused 
to  order  production  of  particular  documents  after  the  cause  had  been  set  down 
for  hearing,  on  the  ground  that  it  was  too  late  for  them  to  be  required  for 
the  defence  and  that  they  would  be  of  no  service  at  the  heanng. 


III.  As  to  the  Place  and  Time  of  Production  for  the  purpose  of 

Inspection. 

See  as  to  production  after  decree,  post,  p.  667. 

The  form  of  order  for  inspection  prescribed  by  the  rules 
(see  App.  Ch.  I.)  directs  production  at  all  seasonable  times, 
on  reasonable  notice  for  the  purpose  of  inspection  and  taking 
copies,  the  place  for  inspection  being  left  in  blank. 

Under  rule  17  (see  post,  p.  241)  the  party  is  to  oifer  in- 
spection at  his  solicitor's  office,  or  in  the  case  of  bankers' 
books  or  other  books  of  account,  or  books  in  constant  use  for 
the  purposes  of  any  trade  or  business,  at  their  usual  place  of 
custody:  and  under  rule  18  (see  post,  p.  241)  if  the  party 
offers  inspection  elsewhere  than  at  the  office  of  his  solicitor 
the  judge  may  on  the  application  of  the  party  desiring  it 
make  an  order  for  inspection  in  such  place  and  in  such 
manner  as  he  may  think  fit. 

Under  section  66  of  the  Jud.  Act  the  court,  or  any  judge 
of  the  division  to  which  any  cause  or  matter  pending  in  the 
High  Court  is  assigned,  may,  if  it  shall  be  thought  fit,  order 
production  of  any  books  or  documents  in  a  district  registry 
under  the  circumstances  mentioned  in  sections  64  and  65. 

As  to  the  notice  necessary  to  be  given  for  inspection  under 
rules  15  to  17,  sea  2^ost,  p.  243. 
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(a)  As  to  the  Flace  where  the  Party  in  primarUij  bound  to 
produce  his  Documents  for  Inspection. 

The  practice  in  the  chancery  division  in  this  respect  has 
differed  from  that  in  the  common  law  division.  It  was  said 
in  Broun  v.  SewcN,  16  Oh.  D.  p.  519,  that  there  ought  to  be 
a  uniform  rule  in  both  divisions,  and  it  was  suggested  that 
the  primary  obligation  of  the  party  should  be  to  deposit  the 
documents  at  the  Central  Office  to  which  the  Record  and 
Writ  Office  had  been  transferred  by  42  &  43  Yict.  c.  78  (or 
the  district  registry  :  section  66  Jud.  Act,  ante)  in  accordance 
(see^os^)  with  the  old  chancery  practice  (and  see  Ord.  LXI. 
r.  30,  post,  p.  166).  No  rule  however  of  this  kind  has  been 
established.  Nor  on  the  other  hand  is  it  conceived  that  the 
indirect  effect  of  the  form  of  order  for  inspection  given  1880 
in  the  App.  to  the  Jud.  Act  (see  App.  Oh.  I.)  and  of  rule  17, 
ante,  is  to  alter  the  place  of  primary  obligation  in  the  chan- 
cery division,  bearing  in  mind  that  in  that  division  the  pro- 
duction of  docmnents  set  forth  in  the  affidavit  of  documents 
is  not  obtained  under  these  rules  but  is  ordered  in  the  order 
directing  the  affidavit  to  be  made :  see  ante,  p.  154.  See  as 
to  the  effect  of  this  difference  of  practice  upon  the  costs  of 
inspection,  po-'if,  Sect.  Y. 

The  practice  in  the  chancery  division  has  been  in  accord- 
ance with  the  previous  practice  in  chancery.     Under  that 
practice  the  strict  rule  was  that  the  inspecting  party  was 
entitled  to  have  the  documents  (see  as  to  documents  abroad, 
post,  p.  171)  of  which  production  was  ordered  deposited*  at 
the  Eecord  and  Writ  Clerk's  Office  (now  the  Central  Office, 
see  ante)  and  it  afterwards  gi-ew  to  be  the  practice  (but  see 
post,  p.  172,  as  to  cases  in  which  deposit  would  be  ordered)  as  a 
matter  of  indulgence  and  convenience  to  the  producing  party 
to  allow  the  documents  to  be  produced  at  the  office  of  his  own 
solicitors  :  Jessel,  M.  E..  in  Srotm  v.  Seu-eU,  16  Oh.  D.  p.  518 
and  see  Prestnei/  v.  Maijor  of  Colchester,  24   Oh.  D.  p.  379 
Dan.    Ch.  Pr.    1696:    Prentice  v.  Phillips,   2   Ha.   p.    154 
Groves  v.  Graces,  2  W.  R.  86  :  Seton,  p.  133  :  that  is  of  the 


*  See  as  to  the  practice  in  case  of  deposit,  post  (b), 
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London  solicitors  or  agents  where  notices  and  summonses  are 
to  be  served  :  Prestney  v.  Mayor  of  Colchester,  p.  379  :  though 
it  has  been  sometimes  allowed  at  the  office  of  the  country 
solicitor :  see  A.  G.  v.  Whitworth  Local  Board,  19  W.  E. 
1107  :  Bonnardet  v.  Taylor,  1  J.  &  H.  383. 

In  the  common  law  division  the  old  common  law  practice 
was  followed.  At  common  law  there  was  no  place  at  which 
the  documents  could  be  deposited,  and  production  was  ordered 
at  the  office  of  the  solicitor  (or  town  agent,  see  Brown  v. 
Sewell,  p.  519)  of  the  owner  of  the  documents :  Brown  v. 
Sewell,  p.  519  :  Arch.  Pr.  1163 :  Day,  0.  L.  P.  304 :  Hill  v. 
Philp,  7  Esch.  232  :  Republic  of  Peru  v.  Weguelin,  L.  E. 
7  0.  P.  352. 


(b)   The  Practice  in  case  of  Deposit  in  Court.  * 
(1)   Generally. 

The  order  directs  that  the  party  do  within  a  limited  time 
produce  and  leave  the  documents  with  the  proper  officers  in 
the  Central  Office  (the  Masters  of  the  Supreme  Court,  see  42 
&  43  Vict.  0.  78) ;  the  party  his  solicitors  and  agents  to  be  at 
liberty  to  inspect  and  peruse  them  and  to  take  copies  and 
abstracts  thereof  and  extracts  therefrom  at  his  expense  ;  and 
the  proper  officer  to  produce  the  same  upon  any  examination 
of  witnesses  in  the  cause  and  at  the  trial  as  the  party  shaU. 
require :  with  liberty  to  apply :  see  Seton,  p.  133 — 134 : 
Braithw.  506—509 :  Dan.  Ch.  F.  1741. 

Documents  will  be  received  at  the  office  at  any  time  after 
the  time  limited:  Braithw.  506 — 509. 

On  depositing  the  documents  the  original  order  should  if 
possible  be  produced :  in  any  case  a  copy  of  the  order  and  a 
schedule  of  the  documents  must  be  left  with  the  documents  : 
Braithw.  506 — 509.    The  documents  should  be  made  up  into 

*  Where  any  deeds  or  other  documents  are  ordered  to  be  left  or  deposited, 
whetlier  for  safe  custody  or  for  the  purpose  of  any  inquiry  in  chambers  or 
otherwise,  the  same  shall  be  left  or  deposited  in  the  Central  Office,  and  shall 
be  subject  to  such  directions  as  may  be  given  for  the  production  thereof : 
Ord.  LXI.  r.  30  (following  Consol.  Ord.  XLII.  i.  3). 
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a  parcel,  or  put  into  a  box,  the  parcel  or  bos  to  be  indorsed 
with  the  name  of  the  cause  and  the  name  and  address  of  the 
party  or  his  solicitor,  the  box  to  have  a  key  also  labelled: 
Braithw.  506—509. 

The  proper  officer  will  attend  with  the  documents  on  a 
memorandum  (see  Dan.  Ch.  F.  pp.  938,  940)  bespeaking  his 
attendance  being  left  with  him  and  on  payment  or  deposit  of 
the  proper  fees  and  his  reasonable  expenses.*  If  the  order 
for  deposit  is  framed  as  above,  no  fresh  order  is  necessary 
where  the  occasion  is  the  examination  of  witnesses  in  the 
action,  or  the  trial :  but  in  other  cases  an  order  (supported  by 
affidavit  that  production  is  necessary  for  the  purpose  of  evi- 
dence) is  necessary  :  it  may  be  obtained  usually  of  course : 
Braithw.  506 — 509.  See  special  orders  in  Taylory.  Sheppard: 
Jones  V.  Thomm,  post,  pp.  169,  170. 

The  court  has  power  to  order  original  documents  deposited 
in  court  to  be  taken  out  of  the  jurisdiction  for  the  purpose  of 
cross-examination  of  witnesses  before  an  examiner,  all  proper 
care  being  taken  by  way  of  indemnity  or  otherwise  to  secure 
their  safe  return ;  but  only  in  a  special  case  :  see  Lafone  v. 
Falkland  Islands  Co.  4  K.  &  J.  39,  where  no  such  case  was 
shown  :  and  see  Re  Stephens,  L.  E.  9  0.  P.  187. 

The  fee  payable  on  inspection  is  2.s.  6d.  for  each  hour  or 
part  of  an  hour,  not  exceeding  on  one  day  10s.  :  see  Court 
Fees  Sched.  Jud.  Act.  A  memorandum  must  be  left  with 
the  officer  on  the  inspection :  see  Dan.  Ch.  P.  p.  938. 

Inspection  will  be  refused  to  any  party  representing  himself 
to  be  the  plaintiff  or  defendant  or  party  by  whom  the  docu- 
ments have  been  left,  unless  introduced  by  his  solicitor  or  is 
suing  or  defending  in  person  :  Braithw.  Pr.  506 — 509. 

Under  the  ordinary  form  of  order  (see  ante)  the  plaintiff 


*  On  an  application  with  or  without  a  siibpoena  for  any  officer  to  attend  as 
a  witness  or  to  produce  any  record  or  document  to  be  given  in  evidence  (in 
addition  to  his  reasonable  expenses)  for  each  day  or  part  of  a  day  he  shall 
necessarily  be  absent  from  his  office  the  fee  is  1  ^. :  and  the  officer  may  require 
a  deposit  of  stamps  on  accouut  of  any  further  fees,  and  a  deposit  of  money  on 
account  of  any  further  fees  which  may  probably  become  payable,  and  an  un- 
dertaking to  pay  any  further  fees  and  expenses  which  may  become  payable ; 
Sehed.  of  Court  Fees,  Jud.  Act. 
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Ms  solicitor  or  agent  may  inspect  in  the  absence  of  the  de- 
positor ;  if  it  is  otherwise  desired,  the  order  must  be  qualified : 
ibid. 

A  party  is  not  allowed  to  inspect  documents  left  by  a 
co-defendant  unless  either  the  solicitor  of  the  plaintiff  or  of 
the  defendant  by  whom  the  documents  were  left  introduces 
him  and  sanctions  such  inspection  :  in  such  case  he  is  regarded 
as  the  agent  of  the  party  introducing  him  :  ibid.  :  but  qu.  as 
to  a  co-defendant,  see  post,  p.  178. 

The  party  entitled  to  inspect  may  make  copies  abstracts  or 
extracts  at  his  own  expense  without  any  additional  charge  : 
or  he  may  get  them  made  in  the  office  for  a  charge  of  Qd.  a 
folio  :  Braithw.  Pr.  506—509  :  Court  Fees  Sched.  Jud.  Act. 

The  depositor  may  inspect  the  documents  without  paying 
any  fee  :  Braithw.  506 — 'SOO.  He  cannot  have  them  delivered 
out  to  him  for  any  temporary  purpose  without  a  special  order : 
see  Jones  v.  Thomas,  2)ost,  p.  170. 

Deposit  would  not  be  ordered  for  a  limited  time  on  the 
ground  that  the  depositor  required  them  for  his  defence : 
A.  G.  V.  Bingham,  9  Beav.  159. 

(2)  As  to  Delivery  out  to  the  Depositor. 

The  documents  cannot  be  delivered  out  except  under  an 
order  which,  if  the  parties  consent,  can  be  obtained  of  course. 
To  obtain  delivery  out  of  them  or  any  of  them  a  copy  of  the 
order  (or  the  note  or  memorandum :  Ord.  LII.  r.  14)  with  a 
receipt  for  the  documents  at  the  foot  signed  (and  witnessed) 
by  the  party  to  whom  they  are  ordered  to  be  delivered  must 
be  left,  and  the  original  produced ;  the  documents  will  there- 
upon be  delivered  out  to  the  applicant  (it  need  not  be  the 
party  himself). 

The  possession  of  the  court  is  the  possessioii  of  the  de- 
positor :  Carew  v.  Davies,  21  Beav.  213  :  Beresford  v.  Driver, 
14  Beav.  pp.  391—392. 

Where  the  documents  are  deposited  for  the  purpose  of 
discovery  and  not  for  security  the  depositor  has  a  right  to 
have  the  documents  back  on  the  purpose  of  discovery  for 
which  they  were  deposited  (including  of  course  production  at 
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the  hearing  or  on  other  necessary  occasions)  being  satisfied  : 
Dunn  V.  Dunn,  3  Dr.  17  :  on  app.  7  D.  Gr.  M.  &  Gr.  25. 

The  next  friend  of  an  infant,  who  on  coming  of  age  had 
repudiated  the  suit,  oould  not  claim  a  lien  for  his  costs  upon 
documents  deposited  by  the  defendant  and  prevent  them  from 
being  re-dehvered  to  the  defendant :  ibid. 

In  a  creditor's  administration  suit,  after  all  the  debts  had 
been  paid  and  the  suit  at  an  end,  documents  were  ordered  to 
be  re-delivered  to  the  executor  who  had  deposited  them  and 
not  to  the  tenant  for  life  :  Phmket  v.  Lewis,  6  Ha.  65. 

In  Jenner  v.  Morris,  L.  R.  1  Ch.  603,  a  suit  to  raise  portions,  -where  docu- 
ments deposited  by  a  tenant  for  life  were  only  restored  to  him,  with  the 
consent  of  mortgagees  of  the  terms  to  secare  portions,  and  on  his  giving 
security  for  their  safe  custody,  for  production  at  reasonable  times  and  return 
into  court  if  ordered,  on  the  ground  that  on  a  former  occasion  he  had  taken 
them  out  of  the  jurisdiction  without  any  necessity,  the  deposit  was  not  for 
the  purpose  of  discovery. 

But  the  court  has  ordered  a  party's  documents  to  be  de- 
tained in  court  for  the  purpose  of  criminal  proceedings  against 
him  for  forging  the  plaintiff's  signature  to  them  :  Walker  v. 
Cooke,  3  T.  &  0.  377.  So  in  Tai/lor  v.  Sheppard,  1  T.  &  C. 
280,  where  the  plaintiffs  moved  that  the  documents  left  by  the 
defendants  in  the  custody  of  their  clerk  in  court  might  be 
ordered  to  be  produced  at  the  trial  of  H.  whom  they  were 
indicting  for  perjury,  and  also  at  the  trial  of  the  defendants 
whom  they  alleged  they  were  going  to  indict  (for  what 
offence  it  did  not  appear) ,  the  Lord  Chief  Baron  made  the 
order  as  to  the  trial  of  H.  but  refused  it  as  to  that  of  the 
defendants,  for  he  could  not  order  them  to  produce  evidence 
against  themselves  (and  see  post,  p.  314),  considering  that 
the  court  could  make  such  an  order  as  to  documents  in  its 
own  possession,  for,  if  returned  to  the  defendants,  they  might 
withdraw  them  from  the  hands  of  justice,  for  instance  a 
forged  will,  and  distinguishing  E.  v.  Dixon,  3  Burr.  1687 
(.see  this  case  cited  jiost,  p.  356,  n.)  on  the  ground  that  there 
the  documents  were  no  longer  in  the  court's  possession. 

A  party  has  been  allowed  under  a  special  order  to  have 
his  documents  out  of  court  before  trial  for  a  particular  pur- 
pose (commission  to  examine  witnesses)  on  an  undertaking  to 
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return  them :  Jones  v.  Thomas,  2  T.  &  0.  312,  where  they 
had  been  in  court  for  eight  years :  see  the  order  in  Seton, 
p.  168  :  see  also  Lamh  v.  Danhy,  9  W.  E.  765  :  and  see 
Beresford  v.  Driver,  14  Beav.  pp.  391—392. 


(c)  As  to  Production  at  other  {see  ante,  sub-section  (a) )  Places 
for  the  purpose  of  Inspection. 

As  a  further  indulgence  to  the  party  whose  documents 
were  soiight  to  be  inspected  production  would  be  ordered  in 
equity  at  other  places  than  his  solicitor's  office.  Where  in- 
spection would  suffice  (see  post,  p.  172,  as  to  cases  where 
deposit  would  be  insisted  on),  and  deposit  in  court  would  be 
an  injury,  deposit  would  not  be  ordered:  Mayor  of  Bericich  v. 
Murray,  1  M.  &  Gr.  530.  Here  the  document  in  question 
was  a  deposit  receipt  for  money  in  a  bank  the  title  to  which 
was  in  dispute  in  the  action  :  and  the  court  refused  to  deprive 
the  party  of  the  control  which  he  thus  had  over  the  money 
by  ordering  it  to  be  deposited  in  court. 

See  under  the  present  rules  as  to  bankers'  books  and  other 
business  books  j9cis^. 

The  following  are  instances  under  the  old  and  the  present 
practice : — 

See  as  to  "  bankers'  books  or  other  books  of  account  or  books  in  constant 
use  for  the  purposes  of  any  trade  or  business"  rule  17,  ante,  p.  164. 

Where  the  documents  were  in  constant  use  in  business  and  necessary  for 
it,  inspection  at  the  place  where  they  were  so  in  use  was  a  matter  of  course  : 
Merlcna  v.  Haigh,  Johns.  735 :  Grane  v.  Cooper,  4  M.  &  0.  263  :  Gerard  v. 
Peniuiclc ,  1  Wils.  Ch.  Ca.  222  :  1  Sw.  534  :  and  the  court  would  give  credit 
to  the  party's  statement  on  oath  that  they  were  in  such  use,  and  so  neces- 
sary :  Grane  Y.  Cooper:  Gerard  \.  Peuswiek.  That  they  were  in  constant  use 
was  said  to  be  not  sufBcient :  it  must  also  be  stated  that  they  could  not  be 
removed  without,  inconvenience  :  see  Sooper  v.  Gumm,  2  J.  &  H.  602. 

A  local  board  were  ordered  (it  was  ultimately  arranged  otherwise)  to 
bring  their  documents,  including  a  minute  book  to  which  they  had  frequent 
occasion  to  refer,  up  to  London :~  A.-G.  v.  Whiticood  Local  Board,  19  W.  E. 
1107. 

Inspection  of  a  corporation's  documents  has  been  allowed  at  the  place 
where  they  were  kept  when  they  were  old,  of  considerable  value,  and 
numerous  (3,000  to  4,000)  and  there  would  be  some  risk  or  at  all  events 
inconvenience  in  bringing  them  up  to  London :  Prestney  v.  Mayor  of  Col- 
chester, 24  Ch.  D.  370.  The  order  in  this  case  was  made  upon  a  summons  to 
vary  (see  the  proper  form  of  procedm-e,  post,  p.  173)  a  previous  order  on 
the  corporation  to  bring  their  documents  up  to  their  London  agents  for 
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inspection.  The  Court  of  Appeal  made  an  order  for  inspection  at  Colctester 
Castle  where  they  were  kept,  but  with  liberty  to  the  plaintiff  to  apply  with 
reference  to  any  particular  documents  which  he  might  desire  to  inspect  in 
London:  and,  per  Cotton,  L.  J.  p.  386,  that  it  should  be  only  where  there 
were  documents  as  to  which  there  was  no  reasonable  objection  to  their  being 
brought  to  London  and  it  might  he  inconvenient  to  go  to  Colchester  to 
inspect  them :  and,  per  Baggallay,  L.  J.  pp.  383 — 384,  that  the  corporation 
ought  to  produce  in  London  all  such  documents  as  might  be  deemed  neces- 
sary on  the  plaintiff's  part  in  support  of  his  case  unless  some  sufficient 
reason  existed  as  regards  the  condition,  numbers,  or  bulk,  which  would 
make  it  unreasonable. 

The  same  rule  (see  ante,  p.  IGo)  requiring  deposit  in  court  applied  when 
the  documents  were  abroad :  Hooper  r.  Giimm,  2  J.  &  H.  608  :  though  it 
would  be  relaxed  if  the  court  thought  fit.  A  plaintifil's  documents  at 
Beyrout  and  Alexandria  were  allowed  to  be  inspected  at  those  places : 
Bustros  V.  Bustros,  30  "W.  R.  374  :  so  at  Japan  in  Whyte  v.  Ahrnis,  32  "W.  E. 
649.  Where  a  defendant's  documents  were  in  India  they  were  ordered  to  be 
brought  over  to  the  defendant's  office  in  England  on  condition  of  the  plain- 
tiff's prepaying  the  expense  :  Lindsay  v.  Gladstone^  L.  R.  9  Eq.  p.  133. 

Where  the  documents  were  Yoluminous  and  in  daily  use  at  a  distance,  a 
schedule  was  ordered  to  be  made  of  them,  the  adversary  to  have  copies  of 
such  as  he  required :   Gabbett  v.  Carendish,  3  Sw.  267. 

Inspection  of  court  rolls  has  been  allowed  at  the  steward's  house  in 
London:  Carew  v.  Davies,  21  Beav.  213.  And  the  steward  was  held  not 
entitled  to  charge  any  fees  for  production :  Soare  v.  Wilson,  L.  E,.  4  Eq.  1. 


(d)  As  to  the  Times  of  Production  for  the  purpose  of  Inspection. 

See  as  to  the  time  for  inspection  on  notice  under  rules  15 
to  17,  jMst,  p.  243. 

The  order  in  chancery  directing  production  at  other  places 
than  at  the  central  office  or  district  registry  directs  that  it 
shaU  be  at  seasonable  times  and  on  reasonable  notice:  see 
Seton,  pp.  133 — 135 :  and  so  the  order  in  the  App.  to  the 
Jud.  Act,  see  ante,  p.  164  :  though  in  llertens  v.  Saigh, 
Johns.  735,  p.  739,  with  reference  to  business  documents,  the 
actual  times  and  duration  of  inspection  length  of  notice  and 
total  period  over  which  the  right  to  inspection  should  extend 
were  stated  in  the  order.  But  generally  these  matters  should 
have  been  arranged  as  far  as  possible  by  the  parties  among 
themselves :  see  Rawson  v.  Samiiet,  8  L.  J.  Ch.  74 :  Prentice 
V.  Phil/ips,  2  Ha.  153. 

Under  the  C.  L.  P.  Acts  the  times  for  inspection  seem  to 
have  been  inserted  in  the  order  :  see  Arch.  Pr.  1163  :  Sogers 
V.  Turner,  21  L.  J.  Ex.  8. 
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(e)  Miscellaneous,  as  to  Time  and  Place. 

In  determining  the  place  at  wliich  the  production  is  to  be 
made  the  court  will  have  no  regard  to  the  question  whether 
the  party  seeking  inspection  is  rich  or  poor :  see  Pearson,  J. 
in  Prestney  v.  Mayor  of  Colchester,  24  Oh.  D.  p.  380. 

But  where  the  plaintifE  was  a  pauper  inspection  of  the 
defendant's  documents  was  ordered  at  the  office  of  defend- 
ant's solicitor  instead  of  deposit  in  court  in  order  to  avoid 
expense  to  the  defendant :  Roberts  v.  Lloyd,  7  L.  J.  Ch.  114. 

These  matters  of  time  and  place  are  matters  for  the  discre- 
tion of  the  judge  and  the  Court  of  Appeal  will  not  interfere 
unless  it  has  been  exercised  on  a  wrong  principle  :  see  Prest- 
ney V.  Mayor  of  Colchester,  24  Ch.  D.  pp.  383,  385,  and  382, 
referring  to  Bustros  v.  Bustros,  30  W.  E.  374. 

Where  there  was  ground  for  suspicion  that  the  documents 
might  be  tampered  with,  deposit  in  court  would  be  ordered : 
Mertens  v.  Saigh,  Johns,  p.  738. 

Where  there  was  reason  to  believe  that  a  document  might 
not  be  produced  at  the  hearing  which  it  was  essential  for  the 
purpose  of  justice  should  be  then  produced,  as  for  instance 
where  a  question  turned  upon  the  variations  between  one 
document  and  another  and  a  comparison  was  necessary, 
deposit  in  court  would  be  ordered:  see  Beckford  v.  Wildman, 
16  Ves.  p.  438 :  Addison  v.  Walker  there  cited :  Princess  of 
Wales  V.  Liverpool,  1  Sw.  p.  125  :  and  post,  p.  258.  But  in 
some  cases  of  that  kind  it  has  been  considered  sufficient  to 
order  production  at  the  hearing  without  any  right  at  aE  of 
prior  inspection:  see  Beckford  v.  Wildman  and  other  cases 
cited  joosi!,  p.  258. 

Where  a  satisfactory  inspection  could  not  be  had  the  couit 
would  order  deposit  in  court  or  make  some  other  order  to 
meet  the  necessities  of  the  case :  see  Grane  v.  Cooper,  4  M.  & 
C.  263  :  Prentice  v.  Phillips,  2  Ha.  153  :  Coleman  v.  West 
Sartlepool,  8fc.  5  L.  T.  266 :  Braithw.  506—509. 

Deposit  in  court  was  ordered  (for  what  reason  does  not 
appear)  in  Abud  v.  Riches,  21  Ch.  D.  360. 

Generally  deposit  in  court  may  be  ordered  for  security  : 
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Latimer  v.  Neate,  11  Bli.  p.  146 :  Lingen  v.  Sampson,  6  Mad. 
^90. 

Proceedings  will  if  necessary  be  stayed  pending  inspection: 
see  post,  p.  583,  for  instance  where  the  party  has  not  been 
able  to  get  sufficient  opportunities  for  inspection  :  Rawson  v. 
Samuel,  8  L.  J.  Ch.  pp.  73 — 75  :  and  see  the  form  of  order 
2)ost,  App.  Ch.  I. 

The  producing  party  may  claim  in  his  affidavit  of  docu- 
ments permission  to  produce  his  documents  at  some  other 
place  or  places  than  the  place  where  he  is  primarily  bound  to 
produce  them :  or  he  may  apply  for  leave  to  produce  them 
elsewhere :  and  if  necessary  to  file  an  affidavit  for  this  pur- 
pose to  distinguish  the  documents :  see  for  instance  Mortens 
V.  Haigh :  or  see  the  form  of  order  in  Prestney  v.  Mayor  of 
Colchester,  ante,  p.  170  :  the  costs  of  the  application  according 
to  that  case  (but  according  to  Mertens  v.  Haigh  only  if 
resisted :  and  see  Gardner  v.  Bangerfield,  5  Beav.  389)  to  be 
costs  in  the  cause :  and  see  2iost,  Section  V.  as  to  the  costs  of 
inspection. 

Where  an  order  has  been  made  directing  the  mode  in 
which  parties  are  to  avail  themselves  of  their  right  to  inspec- 
tion it  is  open  to  the  party  against  whom  the  order  is  made 
to  take  out  a  summons  before  the  same  judge  or  his  successor 
that  notwithstanding  the  previous  order  fresh  directions  as  to 
the  mode  of  inspection  may  be  made  and  if  new  facts  are 
brought  before  the  court  to  show  that  to  foUow  the  precise 
directions  of  the  previous  order  will  cause  unnecessary  incon- 
venience or  other  injury  such  an  order  should  be  made  :  see 
Cotton,  L.  J.  in  Prestney  v.  Mayor  of  Colchester,  24  Ch.  D. 
p.  385,  and  Baggallay,  L.  J.  ibid.  p.  381 :  and  see  Gabbett  v. 
Cavendish,  3  Sw.  267  n. :  Mertens  v.  Saigh,  Johns.  735  : 
Bartley  v.  Bartley,  1  Dr.  283  :  Gardner  v.  Bangerfield,  5 
Beav.  389 :  A.  G.  v.  Whitworth  Local  Board,  40  L.  J.  Ch. 
592. 

It  was  not  the  practice  of  the  court  in  equity  to  order  pro- 
duction at  any  other  place  than  in  court  in  favour  of  the 
inspecting  party  except  by  consent :  Maund  v.  Allies,  4  M.  & 
C.  507 :  Dan.  Ch.  Pr.  1696. 
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IV.  As  to  taking  Cojnes,  Abstracts  or  Extracts. 

■    See  as  to  docaments  deposited  in  court  ante,  III.  (b). 

The  right  to  take  copies  at  the  party's  own  expense  (ab- 
stracts extracts  and  copies :  Wadeer  t.  E.  I.  Co.  8  D.  Gr.  M. 
&  G.  p.  186)  accompanied  the  right  to  inspection  in  chancery 
■whether  the  documents  were  deposited  in  court  or  produced 
elsewhere  :  and  the  order  was  in  these  terms :  see  Seton,  pp. 
183—134 :  Coleman  v.  West  Hartlepool  Co.  5  L.  T.  266. 
The  usual  practice  was  to  take  them  from  the  solicitor  of  the 
party  whose  documents  were  being  inspected :  Bonnardet  v. 
Taylor,  1  J.  &  H.  p.  387 :  but  the  inspecting  party  had  a 
right  to  make  them  for  himseK :  see  Kennedy  v.  George,  6 
W.  E.  218  :  Bonardet  v.  Taylor,  1  J.  &  H.  p.  387 ;  though 
at  an  earlier  date  the  practice  was  not  settled  :  see  Prentice 
T.  Phillips,  2  Ha.  153. 

The  right  to  have  copies  obtains  equally  under  the  present 
practice  :  see  the  order  in  the  App.  to  the  Jud.  Act  [p)ost, 
App.  Ch.  I.)  "  to  take  copies,  abstracts  and  extracts : "  and  see 
Pratt  V.  Pratt,  47  L.  T.  249  :  30  W.  E.  387,  where  Bacon, 

V.  0.  disapproved  Lord  Eomilly's  decision  in  Lockett  v.  Cary, 
10  Jur.  N.  S.  144  (cited ^jos^;,  p.  205)  refusing  liberty  to  the 
plaintiff  to  take  copies  of  documents  on  which  the  defendants 
claimed  a  lien  as  solicitors,  on  the  ground  that  if  a_  party 
inspected  he  took  a  copy  in  his  memory  and  a  copy  was  only 
for  the  purpose  of  assisting  his  memory.  But  a  copy  may 
be  required  for  the  purpose  of  consulting  other  persons  or 
that  it  may  be  used  at  the  trial  for  pointing  out  particular 
entries  relied  on :  Draper  v.  Manchester  and  Sheffield  B.  Co. 
3  D.  G.  F.  &  J.  p.  27. 

But  the  right  is  not  to  make  copies  as  under  the  old 
chancery  practice.  By  Ord.  LXV.  r.  27  (18),  it  is  provided 
as  follows :— As  to  taking  copies  of  documents  in  possession 
of  another  party  or  extracts  therefrom  under  rules  of  court  or 
any  special  order  the  party  entitled  to  take  the  copy  or 
extract  is  to  pay  the  solicitor  of  the  party  producing  the 
document  for  such  copy  or  extract  as  he  may  by  writing 
require  at  the  rate  of  Ad.  per  folio :  and  if  the  solicitor  of 
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the  party  producing  the  document  refuses  or  neglects  to 
supply  the  same  the  solicitor  requiring  the  copy  or  extract  is 
to  be  at  liberty  to  make  it  and  the  solicitor  for  the  party 
producing  is  not  to  be  entitled  to  any  fee  in  respect  thereof. 

See  further  as  to  the  costs  of  inspection  and  copies,  fod, 
Section  V. 

Facsimile  copies  by  photograph  or  otherwise  of  letters  and 
envelopes  containing  the  alleged  libels  in  an  action  for  libel 
were  permitted  to  be  taken  by  the  defendant  in  Daveij  t. 
Pemberton,  11  C.  B.  N.  S.  628. 


Y.  As  to  the  Costs  of  Inspection. 

Under  the  C.  L.  P.  Act  the  order  for  inspection  provided  for 
the  costs  of  inspection  and  unless  provision  was  so  made  it  seems 
that  no  costs  of  inspection  could  be  recovered :  Repuhllc  of 
Peru  V.  Weguelin,  L.  E.  7  C.  P.  352 :  Hill  v.  PJtilp,  7  Bsch. 
2-32  :  Smith  v.  G.  W.  E.  Co.  6  E.  &  B.  405 :  Day,  C.  L.  P. 
304  :  and  see  since  the  Jud.  Act,  Mitchell  v.  Barbij  Main  Col- 
liery Co.  10  Q,.  B.  D.  457,  as  to  inspection  of  property  re- 
ferred to  post,  p.  677  :  but  qu.  whether  any  order  is  neces- 
sary, and  whether  the  costs  cannot  be  dealt  with  on  taxation 
upon  the  principles  discussed  piost  in  every  case  without  any 
order  being  made  at  all :  and  see  the  form  of  order  for 
inspection  ^jo-s-^,  App.  Ch.  I. 

In  chancery  (see  ante,  p.  165)  the  primary  obligation  of 
the  party  being  to  produce  his  documents  at  the  Eecord  and 
Writ  Office,  now  the  Central  Office,  and  it  not  being  the  prac- 
tice to  allow  to  the  party  his  costs  of  production  there, 
although  he  was  successful  in  the  action,  so  equally  would  he 
be  refused  (on  taxation  as  between  party  and  party)  his  costs 
of  production  at  his  solicitor's  office  :  for  he  could  not  make 
his  opponent  pay  more  costs,  because  for  his  own  (the  party's) 
convenience,  the  opponent  waived  his  strict  right  to  have  the 
documents  deposited :  and  the  rule  is  still  the  same  in  the 
Chancery  Division  :  see  Jessel,  M.  E.  in  Brown  y.  Sewell, 
16  Oh.  D.  pp.  518—519:  Flockton  v.  Pea];e,  12  W.  E.  1023 
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(costs  of  solicitor's  attendance) :  nor  could  the  solicitor  charge 
for  it  against  the  inspecting  party  :  Woodroffe  v.  Daniel,  10 
Sim.  126  :  Flockton  v.  Peake. 

On  the  same  ground  where  (as  was  the  usual  practice  see 
Bonnardet  v.  Taylor,  1  J.  &  H.  p.  387)  copies  were  made  by 
the  solicitor,  only  the  usual  law  stationers'  charges  could  be 
charged  against  the  inspecting  party,  for  he  was  entitled  to 
take  them  himself :  Kennedy  y.  George,  6  W.  E.  218  :  and 
me  Prentice  v.  Phillips,  ante,  p.  174:  see  as  to  the  present 
practice  Ord.  LXV.  r.  27  (18),  cited  ante,  p.  174. 

At  common  law  the  rule  was  different.  There  was  no 
place  at  which  the  documents  could  be  deposited,  and  produc- 
tion was  ordered  at  the  office  of  the  party's  solicitor  or  town 
agent  as  a  matter  of  right :  the  costs  of  inspection  therefore 
were  (except  in  exceptional  cases  when  they  would  be  ordered 
to  be  costs  in  the  cause)  ordered  to  be  paid  by  the  inspecting 
party  :  Brown  v.  Setcell,  p.  619  :  Arch.  Pr.  1163 :  Day  C.  L. 
P.  304  :  Hill  V.  Philp,  21  L.  J.  Ex.  82  :  7  Exch.  232  :  Re- 
public of  Peru  y.  Weguelin,  L.  E.  7  C.  P.  352;  the  usual  order 
providing  that  M.  a  folio  should  be  charged  for  copies,  and 
6s.  8d  costs,  or  the  same  or  a  less  sum  per  hour  if  for  a 
long  inspection,  according  to  the  discretion  of  the  taxing- 
master :  Republic  of  Peru  ^.  Weguelin. 

The  inspecting  party  must  according  to  the  chancery  prac- 
tice bear  his  own  costs  of  inspection  :  Brown  v.  Sewell,  16  Oh. 
D.  pp.  519,  520 :  (but  see  as  to  inspection  under  Ord.  XXXI. 
r.  15,  Ord.  LXV.  r.  27  (17)*)  ;  but  only  it  is  conceived  when 
the  inspection  is  in  London.  In  Prestney  v.  Ilayor  of  Col- 
chester, 24  Oh.  D.  376,  it  was  held  by  the  Court  of  Appeal 
that  the  parties  asking  for  the  indulgence  must  undertake  to 
pay  such  additional  costs  as  the  judge  at  the  hearing  might 
hold  to  have  been  reasonably  incurred  by  reason  of  the  pro- 
duction being  ordered  at  Colchester  (where  the  defendant's 
corporation  documents  were  kept)  instead  of  in  London :  the 


*•  As  to  inspection  of  doomnents  under  Ord.  XXXI.  i.  15,  no  allowance 
is  to  be  made  for  any  notice  or  inspection  unless  it  is  shewn  to  the  satisfac- 
tion of  the  taxing  officer  that  there  were  good  and  sufficient  reasons  for 
giving  such  notice  and  making  such  inspection.     Ord.  LXV.  r.  27  (17). 
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terms  of  the  order  made  by  Pearson,  J.  (liberty  to  apply  for 
any  additional  costs)  not  being  sufficiently  stringent. 

As  to  tbe  costs  of  making  copies,  only  the  costs  of  copies 
of  material  documents  will  be  allowed,  and  the  taxing-master 
must  use  his  discretion  :  Millard  v.  Burroughs,  W.  N.  80, 
p.  4.  See  as  to  the  charge  for  and  practice  as  to  copies, 
Ord.  LXY.  r.  27  (18),  ante,  p.  174. 


YI.  As  to  the  Persons  who  may  Insj^ect. 
(a)   The  ordinary  Rule. 

Under  rule  15  (see  post,  p.  240)  the  right  of  inspection  is 
confined  to  the  party  or  his  solicitor. 

The  practice  in  the  Chancery  Division  has  been  in  accord- 
ance with  the  old  chancery  practice. 

The  ordinary  rule  (whether  the  documents  were  deposited 
in  court  or  not,  Bartley  v.  Bartley,  1  Dr.  233)  was  to  order 
production  to  the  party  his  solicitors  or  agents :  Boyd  v.  Petrie, 
L.  E.  3  Ch.  818  :  Williams  v.  Prince  of  Wales,  8fc.  Co.  23 
Beav.  p.  339  :  and  see  the  forms  in  Seton,  pp.  133 — 134 :  and 
2}ost,  App.  Ch.  I. 

In  Head  v.  Willey,  25  S.  J.  943,  the  order  directed  inspec- 
tion "  by  a  person  to  be  agreed  on  by  the  parties,  or  if  not 
agreed  upon  then  by  a  person  to  be  approved  by  the  master," 
and  the  court  refused  to  vary  it  by  giving  leave  for  the  party 
or  his  accountant  or  nominee  to  inspect,  for  the  other  party 
would  have  no  opportunity  of  objecting.     But  qu. 

In  Mertens  v.  Haigh,  Johns,  p.  739,  it  was  restricted  to  the 
party  or  one  agent  to  be  named  in  the  order. 

An  undertaking  to  produce  to  a  party  implied  an  under- 
taking to  produce  to  his  solicitors  or  agents :  Williams  v. 
Prince  of  Wales,  8fc.  Co. 

No  exact  definition  of  the  term  "  agents"  was  ever  given. 
The  following  are  the  cases  on  the  point : — 

It  was  suggested  by  Turner,  L.  J.  in  Draper  v.  Mimchester,  ^c.  R.  Co.  3 
D.  Gr.  r.  &  J.  23,  p.  27,  that  it  did  not  necessarily  mean  legal  agents,  but 
tbat  they  must  be  general  agents  and  not  special  agents  appointed  for  the 


386),  just 
D 
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perhaps  persons  who  have  been  or  are  in  some  way  connected  with  the  suit. 
In  this  case  it  was  held  that  the  accountant  of  a  neighbouring  railway  was 
not  an  agent  within  this  meaning  for  the  purpose  of  inspecting  the  accounts 
of  the  defendant  railway  company ;  though  it  seems  to  have  been  doubted 
whether  an  accountant  was  necessarily  outside  the  meaning,  but  qu. :  see 
Lindsay  v.  Gladstone,  post. 

In  A.  G.  V.  TVhitworth  Local  Board,  19  W.  B.  1107:  the  pa,rty's  general 
or  estate  agent  was  held  to  be  an  agent  for  this  purpose,  he  being  the  agent 
of  the  property  to  which  the  suit  had  relation  and  in  fact  the  only  person 
who  could  understand  the  documents. 

A  plaintiff  was  not  allowed  to  take  another  defendant  with  him  by  calling 
him  his  agent :  Hartley  v.  Hartley,  1  Dr.  233.  Qu.  as  to  its  being  permissible 
for  a  plaintifi  to  take  a  co-defendant  as  his  agent  to  inspect  documents  in 
court  as  said  in  Braithw.  Pr. :  see  ante,  p.  168. 

A  party's  uncle  was  not  considered  for  this  purpose  as  his  agent,  though 
said  to  be  the  only  person  conversant  with  the  documents :  Summerjield  v. 
Fritchard,  17  Beav.  9. 

See  also  Republic  of  Costa  Rica  v.  Erla/nger,  44  L.  J.  Ch.  402. 

Qu.  wliether  any  personal  objection  can  be  raised  to  the 
party's  solicitor  or  bona  fide  agent. 

In  Brown  v.  Perkins,  2  Ha.  540,  a  suit  for  partnership  accounts  by  the 
representatives  of  the  deceased  partner  against  the  surviving  partner,  the 
latter  objected  that  his  cKents'  interests  would  be  prejudiced  by  disclosure 
to  a  local  solicitor  ;  the  objection  was  not  recognized  as  a  valid  one  though 
it  was  ultimately  arranged  that  a  disinterested  town  sohcitor  should  inspect : 
see  also  Gough  v.  Offley,  5  D.  G-.  &  Sm.  653 :  in  Draper  v.  Manchester,  ^e.  Co. 
ante,  the  person  objected  to  was  not  the  party's  agent. 


(b)  Special  Persons. 

In  chancery  if  it  was  desired  to  take  a  special  person  to 
inspect  a  special  application  on  special  grounds  must  have 
been  made:  Boyd  v.  Petrie,  L.  E,,  3  Oh.  p.  819. 

Where  an  inspection  would  practically  be  useless  without 
such  special  assistance  it  would  be  allowed,  as  for  instance  a 
mining  inspector  in  actions  relating  to  mines,  or  scientific 
persons  in  patent  actions :  see  Bonnardet  v.  Taylor,  1  J.  &  H. 
pp.  386—387.     The  following  are  instances : — 

In  Swansea  Vale  Co.  v.  Budd,  L.  R.  2  Eq.  274,  a  special  order  was  made 
for  a  surveyor  or  engineering  agent  to  inspect  certain  engineering  maps  and 
plans,  on  the  ground  that  the  party  was  not  possessed  of  sufBcient  engineer- 
ing knowledge  to  inspect  them  to  any  purpose. 

Where  the  accounts  were  extensive  and  kept  in  Indian  currency  a  special 
order  was  made  on  behalf  of  the  plaintiff  (who  as  assignee  had  revived  a  suit 
brought  by  a  bankrupt)  for  inspection  by  himseU  his  soUcitors  or  agents  with 
the  assistance  of  the  bankrupt  as  accountant:  and  upon  the  defendant's 
refusing  the  bankrupt  inspection  unless  accompanied  by  the  plaintiflE  or  his 
solicitor,  it  was  ordered  on  the  plaintiEE's  application  that  he  should  be 
allowed  to  inspect  accompanied  by  a  duly  authorized  clerk  of  the  plaintiff's 
solicitor:  Lindsay  y.  Gladstone,  L.  R.  9  Eq.  132. 

■  In  proceedings  in  a  winding-up,  where  the  transactions  were  compUcated 
an  order  was  made  for  mspeotion  (with  liberty  to  take  extracts)  by  an 
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accountant  on  behalf  of  coutributories  at  their  expense,  some  person  being 
present  to  see  that  the  books  -were  not  tampered  with  :  Se  Joint  Stock  Dis- 
count Co.  15  W.  K.  99. 

Where  the  accounts  were  complicated  and  in  French  a  special  accountant 
■was  allowed:  Bonnardet  v.  Taylor,  1  J.  &  H.  383. 

In  Uepublie  of  Peru  v.  Weguelin,  41  L.  J.  Ch.  165,  a  number  of  persons  not 
exceeding  twelve,  whose  names  and  addresses  the  party  (plaintiff)  seeking 
discovery  was  to  give,  werS  allowed  to  have  inspection  in  a  large  room  which 
he  offered  to  hire  for  the  purpose  next  door,  he  consenting  to  provide  safes 
and  to  allow  the  defendants  to  keep  a  clerk  there,  the  room  in  which  inspec- 
tion had  been  offered  not  being  large  enough  to  contain  all  the  documents. 

In  Blair  v.  Massei/,  Ir.  Rep.  5  Eq.  623,  the  party's  counsel  was  allowed  to 
inspect. 

It  was  not  generally  (though  in  some  cases  it  might  be  so  : 
see  Draper  v.  Manchester,  Sfc.  Co.  3  D.  Gr.  P.  &  J.  p.  27)  any 
answer  to  applications  for  inspection  by  special  persons  that 
copies  of  the  documents  could  be  made  and  shown  to  them : 
Sicansea  Vale  Co.  v.  Budcl,  L.  E,.  2  Eq.  274 :  certainly  not 
where  the  documents  were  numerous  or  long,  and  it  would 
be  oppressive  to  compel  such  copies:  Bonnardet  v.  Taylor,  1  J. 
&  H.  pp.  387—388. 

Inspection  by  witnesses  before  giving  their  evidence,  by 
experts,  has  sometimes  been  allowed  in  the  case  of  documents 
charged  to  be  forged  or  otherwise  not  genuine. 

Where  there  was  grave  reason  to  suspect  that  documents  which  had  been 
produced  in  evidence  by  a  creditor  in  support  of  his  claim  under  a  decree 
were  not  genuine,  deposit  (or  rather  the  documents  being  then  in  the  custody 
of  the  chief  clerk  it  was  ordered  that  they  should  remain  there  with  liberty 
for  the  creditor  to  apply  to  take  them  out  if  detained  for  an  unreasonably 
long  time)  with  the  chief  clerk  was  ordered  for  inspection  before  him  by  the 
appUoant's  witnesses:  Groi-esY.  Groves,  Kay,  App.  19:  23  L.  J.  Ch.  199,  cited 
in  Boyd  v.  Petrie,  L.  E.  3  Ch.  p.  819,  a  previous  application  to  that  effect 
before  they  had  been  actually  produced  in  evidence  having  been  refused  and 
only  the  common  order  for  inspection  at  the  solicitor's  office  being  made : 
2  W.  R.  86:  and,  on  the  creditor  objecting  that  the  applicant  would  only  call 
those  witnesses  who  reported  favourably  for  him,  it  was  ordered  that  the 
names  and  addresses  of  the  persons  to  whom  he  intended  to  submit  them 
should  he  handed  to  the  chief  clerk  and  that  the  inspection  should  take  place 
in  the  presence  of  the  creditor's  solicitor :  see  the  form  in  Seton,  p.  140. 

In  Blakesley  v.  Pigff,  20  L.  T.  57,  on  the  application  of  residuary  legatees 
alleging  that  they  believed  two  promissory  notes  on  which  creditors  claimed 
under  a  decree  to  be  not  genuine,  an  order  was  made  for  their  deposit  (and 
also  of  an  account  book)  with  the  chief  clerk  for  a  month  for  examination  by 
experts,  the  applicants  to  have  free  access  to  them. 

But  where  defendants  merely  stated  in  their  answer  that  they  did  not 
know  whether  or  not  they  had  executed  certain  documents  (transfers  of 
mortgages  to  the  plaintiffs),  and  the  application  was  only  supported  by  a 
loose  affidavit  of  their  solicitor,  who  had  inspected  them  under  the  common 
order  to  the  effect  that  it  was  material  that  they  should  be  inspected  by 
experts  without  any  statement  that  it  was  beheved  they  were  forged,  the 
appKeation  was  refused:  Boyd  v.  Petrie,  L.  R.  3  Ch.  818,  reversing  5  Eq. 
290. 

N  2 
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In  Twmtymm  v.  Barnes,  2  D.  G-.'  &  Sm.  225,  an  application  was  made  for 
leaTe  to  submit  a  document  impeached  for  forgery  to  chemical  tests :  the 
application  was  refused  on  an  undertaking  that  it  should  not  be  removed 
from  the  custody  of  the  clerk  of  records. 

See  also  Swift  v.  McTerman,  cited  ^os«,  p.  258,  where  production  of  a  docu- 
ment alleged  to  have  been  altered  for  examination  by  witnesses  before  the 
hearing  was  refused  and  an  order  made  only  for  its  production  at  the  hearing. 
See  farther  as  to  documents  whose  genuineness  is  impeached,  post,  p.  246. 


VII.  Production  otherwise  than  for  the  purpose  of  Inspection. 

The  order  in  chancery  directs  production  upon  any  exami- 
nation of  witnesses  in  the  action,  and  at  the  hearing :  see 
Seton,  pp.  133 — 134 :  and  see  as  to  deposit  in  court  ante, 
p.  167. 

The  order  in  the  Appendix  to  the  Jud.  Act  (see  App. 
Ch.  I.)  is  confined  to  directions  for  production  for  the  pur- 
pose of  inspection. 

See  as  to  production  on  examination  of  witnesses  out  of  the 
jurisdiction  Lafone  v.  Falldands,  ^c.  Co.  ante,  p.  167. 

The  costs  of  production  in  town  on  the  examination  of 
witnesses  and  at  the  hearing,  where  the  documents  are  not 
deposited  in  court  (see  as  to  the  practice  in  ease  of  deposit 
ante,  p.  167),  must  be  borne  by  the  producing  party  in  the 
Chancery  Division,  it  being  for  his  own  convenience  that 
deposit  has  not  been  ordered  (see  ante,  p.  165,  and  ante,  p. 
175) ;  but  where  production  for  this  purpose  is  required  in 
the  country,  it  must  be  at  the  expense  of  the  inspecting 
party:  Bavies  v.  Sarford,  3  Beav.  118. 

In  some  cases  the  only  order  made  has  been  for  production 
at  the  hearing :  see  Beckford  v.  Williams  and  other  cases  cited 
post,  p.  258,  and  ante,  p.  172. 


YIII.  Relevant  Documents. 

An  admission  of  relevancy  is  necessary,  see  ante,  p.  153 : 
and  see  post  (d).  The  party's  oath  (direct,  or  indirect  as  by 
oniission  from  the-  affidavit  of  documents)  that  a  document 
is  irrelevant  (see  piqst,  p.  187,  as  to  irrelevancy  to  a  particular 


DISCOVERY   AND    PRODUCTION    OF    DOCUMENTS.  181 

[Cancel  last  four  Hnea  of  preceding  page]. 

(a)   The   Validity  of  the  Party's  Oath  as  to  Irrelemncy—the 
necessity  of  an  Admission  of  Relevancy. 

An  admission  by  the  party  of  relevancy  is  necessary :  see 
ante,  p.  153  :  post,  p.  230  :  and  see  post  (d). 

The  party's  oath  that  a  particular  document  is  irrelevant 
(see  post,  p.  187,  as  to  irrelevancy  to  a  particular  matter  ia 
question)  is  conclusive,  unless  the  court  is  reasonably  satisfied 
from  certain  definite  sources  (these  sources  being,  it  is  con- 
ceived, the  same  as  those  into  which  the  court  may  look  for 
the  purpose  of  testing  the  sufiiciency  of  an  affidavit  of  docu- 
ments, see  post,  p.  215)  that,  in  spite  of  his  oath  to  the  con- 
trary, the  document  is  relevant.  Mere  suspicion  (derived 
from  these  sources)  that  the  document  may  be  relevant,  al- 
though it  is  sufficient  to  justify  the  court  ia  ordering  the 
party  to  make  a  further  affidavit  of  documents  (see  post, 
p.  215),  does  not  entitle  the  court  to  order  its  production  in 
the  face  of  a  specific  statement  of  irrelevancy.  Where,  there- 
fore, the  court  has  ordered  a  further  affidavit  on  the  ground 
of  the  suspected  omission  of  relevant  documents,  and  the 
party  has  in.  his  further  affidavit  sworn  (specifically  or  gene- 
rally, according  to  the  form  of  order  for  the  further  affidavit, 
see  post,  p.  219)  that  the  documents  are  irrelevant,  the 
court  can  go  no  further :  it  cannot  disregard  his  oath  unless 
reasonably  satisfied  of  its  untruth. 

The  above  considerations  rest  on  the  fundamental  priiloiple  that  the  party's 
admission  of  relevancy  is  necessary  hefore  the  court  can  order  production : 
the  sole  justification  for  the  court's  disregarding  the  party's  specific  statement 
of  irrelevancy  is  that  these  definite  sources  contain  matter  which  is  equivalent 
to  an  admission  of  relevancy.  They  were,  however,  very  clearly  set  forth  in 
the  judgment  of  Cotton,  L.  J.  in  a  recent  case  (not  reported)  of  Compagnie 
Mnanciere  v.  Peruvian  Guano  Co.  In  this  case  a  further  affidavit  of  documents 
had  been  ordered:  see  post,  pp.  184,  215.  A  further  affidavit  was  made, 
and  therein  the  party  swore  that  certain  documents  were  irrelevant.  The 
Divisional  Coiirt  ordered  production  of  them,  applying  the  dictum  of 
Brett,  M.  E.  (cited  post,  pp.  183,  184,  215),  and  considering  that  it  was  not 
unreasonable  to  suppose  that  the  documents  might  be  relevant.  The  Court 
of  Appeal  reversed  the  decision  :  Cotton,  L.  J.  on  the  grounds  stated  above, 
that  ia  to  say,  distinguishing  between  the  case  of  a  further  affidavit  of 
documents,  to  which  alone  the  dictum  of  Brett,  M.  E.  could  be  applicable, 
and  the  case  of  production :  Brett,  M.  E.  considering  that  the  JDivisional 
Court  had  unduly  strained  the  language  he  had  used  in  the  former  case,  and 
that  the  reasonable  supposition  must  be  founded  upon  something  definite  in 
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the  sources  to  which  the  court  might  look,  and  not  otherwise.  Reference 
may  also  he  made  to  the  judgment  of  Cotton,  L.  J.  in  Lyell  v.  Kennedy,  27 
Ch.  D.  at  pp.  19 — 22,  referred  to  ante,  p.  109,  and  post,  p.  215  ;  and,  in. 
particular,  at  pp.  21,  22 :  and  also  to  the  oases  of  sealing  up  parts  of 
documents,  post,  pp.  233 — 235. 

Where  the  party  states  the  grounds  on  which  he  contends 
the  document  to  be  irrelevant,  the  court  can,  of  course,  de- 
termine for  itself  the  validity  of  these  grounds,  and  is  not 
bound  by  his  conclusion  :  see  also  ante,  p.  18,  as  to  where  the 
question  of  relevancy  is  or  depends  upon  a  question  in  the 
cause. 


(a)  As  to  ichat  are  Documents  relating  to  any  Matter  in  question 
so  as  that  tliey  must  he  included  in  the  Affidavit. 

As  to  limiting  the  affidavit  to  particular  classes  of  docu- 
ments under  rule  12,  see  ante,  p.  168. 

Documents  the  contents  of  which  are  only  consequentially 
relevant  must  be  included  unless  it  is  limited  so  as  to  exclude 
them.     See  as  to  consequential  discovery,  ante,  p.  24. 

Documents  which  may  have  to  be  delivered  up  or  can- 
celled, as  part  of  the  relief  prayed,  shoidd  be  included ;  for 
example,  the  title  deeds  of  the  property  sought  to  be  recovered, 
though  they  have  no  bearing  on  any  of  the  issues.  The 
practice  in  chancery  Was  to  schedule  all  such  documents  in 
the  answer  in  early  times  in  the  affidavit  after  the  C.  P.  Act. 
Before  this  act  all  documents  had  to  be  scheduled  "which 
related  to  the  matters  contained  in  the  biU,  or  whereby  their 
truth  would  appear"  :  Mansell  v.  Feeney,  2  J.  &  H.  p.  318  : 
in  some  respects  perhaps  (though  in  other  respects  it  was 
narrower,  seeijos^,  p.  500)  this  expression  was  wider  than  the 
form  "  relating  to  any  matter  in  question."  The  reason  for 
scheduling  them  was  that  the  plaintifE  might  get  a  perfect 
decree  (see  ante,  p.  21),  for  without  an  admission  of  posses- 
sion and  a  list  or  description  of  them  no  order  for  their 
deHvery  or  cancellation  could  be  made :  see  ante,  p.  23  :  and 
if  not  in  the  defendant's  possession  at  the  time  (or  not  in  his 
sole  possession,  see  post,  p.  198),  the  names  of  the  persons 
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haying  any  possession  of  them  could  have  been  required,  in 
order  that,  if  necessary,  the  persons  having  possession  of  them 
might  he  made  parties :  see  ante,  p.  19,  though  no  pro- 
duction of  them  could  be  ordered,  for  their  contents  had  no 
bearing  on  the  matters  in  question:  see  ante,  p.  23.  And  it 
is  conceived  that  the  affidavit  of  documents  is  now  the  proper 
machinery  for  giving  this  discovery :  see  the  6th  paragraph 
of  the  form  of  affidavit  given  in  the  Appendix  to  the  Rules 
(App.  Ch.  I.) :  and  see  post,  p.  234,  further  as  to  the  various 
purposes  of  the  affidavit.  It  may  be  noted  that  Lindley,  L.  J. 
in  Phillips  V.  Phillips,  40  L.  T.  p.  821,  an  action  for  the 
recovery  of  land,  considered  that  matter  in  question  did  not 
mean  thing  in  dispute  as  land  or  a  ship  nor  matter  in  issue, 
for  issue  might  not  yet  be  joined,  but  the  alleged  title  of  the 
plaintiff. 


(b)  As  to  what  are  Documents  relating  to  a  particular  Matter 
in  question,  that  is  to  say,  Documents  material  for  its 
Determination  as  distinguished  from  Documents  only  con- 
sequentially relevant. 

See  generally  as  to  relevancy,  ante.  Chap.  I.  Sect.  II. 

The  mere  fact  that  a  document  mentions  the  subject  of 
dispute,  for  instance  a  private  letter,  cannot  make  it  in  this 
sense  a  document  relating  to  the  matter  in  question. 

"  Relating  to"  must  mean  "  relevant,  material,  pertinent." 

Every  document  which  will  throw  any  light  on  the  case 
is  prima  facie  subject  to  inspection :  Blackburn,  J.  in  Hutch- 
inson V.  Glover,  1  Q.  B.  D.  p.  141. 

Documents  relating  to  any  matter  in  question  in  the  action 
are  not  confined  to  those  which  would  be  evidence  either  to 
prove  or  disprove  any  matter  in  question  in  the  action :  Brett, 
M.  E.  in  Compagnie  Financiere,  8fc.  v.  Peruvian  Guano  Co.  11 
Q.  B.  D.  p.  62.  "  It  seems  to  me  that  every  document  relates 
to  the  matters  in  question  in  the  action  which  not  only  would 
be  evidence  upon  any  issue  but  also  which  it  is  reasonable  to 
suppose  contains  information  which  may — not  which  must — 
either  directlv  or  indirectly  enable  the  party  requiring  the 
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affidavit  either  to  advance  Ms  own  case  or  to  damage  the  case 
of  his  adversary.  I  have  put  in  the  words  '  either  directly  or 
indirectly,'  because  as  it  seems  to  me  a  document  can  properly 
be  said  to  contain  information  which  may  enable  the  party 
requiring  the  affidavit  either  to  advance  his  own  case  or  to 
damage  the  case  of  his  adversary  if  it  is  a  document  which 
may  fairly  lead  him  to  a  train  of  inquiry  (see  Daniell  v.  Bond, 
post,  and  ante,  p.  113,  as  to  interrogatories)  which  may  have 
either  of  these  two  consequences:"  Brett,  M.  R.  ibid.  p.  63: 
and  see  Baggallay,  L.  J.  ibid.  p.  60. 

In  ttis  case  the  plaintiflfs  contended  that  there  was  a  concluded  agreement 
and  a  breach  thereof  on  a  particular  date :  the  defendants  contended  that 
there  never  was  a  concluded  agreement  but  only  a  continuing  negotiation  : 
the  documents  in  question,  being  documents  referred  to  in  a  minute  book 
disclosed  in  the  plaiutifEs'  affidavit  of  documents  (drafts  of  arrangements 
between  the  plaiutiffs  and  defendants,  letters  and  telegrams  from  and  to  their 
agents)  but  not  themselves  disclosed  in  the  affidavit  of  documents,  were  (with 
certain  exceptions)  subsequent  to  the  alleged  breach  ;  if  the  plaintiff's  case 
were  true  (see  as  to  this  point  ante,  p.  18)  they  could  not  be  material,  and  on 
this  ground  Pearson,  J.  refused  to  order  a  further  affidavit  in  respect  of  those 
subsequent  to  the  alleged  breach :  the  Court  of  Appeal  ordered  a  further 
affidavit  in  respect  of  these  also,  holding  that  according  to  the  defendant's 
contention  they  were  material,  for  that  new  propositions  in  a  continuing  ne- 
gotiation were  part  of  the  negotiation,  and  that  it  was  not  unreasonable  to 
suppose  that  the  documents  contained  information  which  might  show  that 
there  were  continuing  negotiations  (pp.  64 — 65) :  and  that  if  any  of  them  were 
negotiations  to  effect  a  settlement  privilege  could  be  claimed  for  them  in  the 
affidavit,  for  negotiations  to  effect  a  settlement  could  not  be  material  (see 
post,  p.  186)  with  regard  to  matters  in  dispute  in  the  action  (p.  65) :  see  gene- 
rally as  to  ordering  a  further  affidavit  and  the  result  of  this  decision  in  con- 
nection therewith  ^os<,  p.  219. 

That  a  document  would  not  be  admissible  in  evidence  was 
never  a  ground  either  at  law  or  equity  for  not  granting  in- 
spection :  Jessel,  M.  E.  in  Bustros  v.  White,  1  Q,.  B.  D.  p. 
425  :  and  see  NichoU  v.  Jones,  2  H.  &  M.  p.  593  :  and 
Whiffen  v.  Hartwright,  11  Beav.  p.  112.  Whether  a  docu- 
ment would  be  evidence  or  not  for  the  party  claiming  inspec- 
tion is  not  a  test  of  the  right  to  it :  Blackburn,  J.  in 
Hutchinson  v.  Olover,  p.  141.  For  instance  correspondence 
containing  mere  matter  of  opinion  by  a  non-legal  agent  must 
be  produced :  Bustros  v.  White,  p.  427  (an  opinion  gratuitously 
expressed  as  to  the  prospect  of  the  plaintiii's  success :  ibid. 
L.  J.  Notes  of  Ca.  1876,  p.  130).  Qu.  as  to  Corp.  of  Bristol 
V,  Cox,  26  Ch.  D.  p.  684,  where  Pearson,  J.  seems  to  have 
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considered  certain  cases  and  opinions  immaterial  on  tlie 
ground  that,  tlie  issue  teing  whether  the  corporation  were  in 
fact  right,  the  documents  could  only  show  that  they  did  what 
they  thought  was  wrong  which  could  not  afiect  the  issue. 

Howeyer  in  a  common  law  case  before  the  Jud.  Act,  Sichards  v.  Gellailij, 
L.  K.  7  C.  P.  127,  inspection  of  certain  documents  was  refused  on  the  ^ound 
that  they  ■would  not  be  admissible  for  any  purpose.  In  this  case  which  was 
an  action  against  the  agents  to  a  ship  for  false  representations  as  to  its  cha- 
racter and  accommodation  the  documents  consisted  of  letters  from  other  pas- 
sengers to  the  defendants  complaining  of  the  ship  and  refusing  to  proceed  in 
her  (some  of  the  complaints  being  met  bv  a  return  of  part  of  the  passage 
money),  and  letters  from  the  captain  and  owners  written  after  such  com- 
plaints :  Brett,  L.  J.  at  p.  132  apparently  considered  not  only  that  it  was  no 
ground  for  inspection  that  the  documents  might  afford  useful  materials  for 
cross-examination  (as  to  which  see  post,  p.  186),  but  also  that  it  was  a  ground 
for  objecting  to  produce  them  that  they  might  be  used  to  the  defendant's 
prejudice  in  order  to  show  that  they  had  not  thought  it  worth  while  to  resist 
these  claims.  Bat  in  the  first  place  as  to  the  principle  ;  it  is  no  ground  for 
protection  of  a  relevant  document  that  its  production  might  be  injurious  to 
the  party  producing  it  if  made  use  of  before  a  jury;  see  Jessel,  jM.  R.  i^Bimtros 
v.  WJiite,  1  Q.  B.  T>.  p.  427.  And  in  the  second  place  as  to  the  actual  deci- 
sion. In  HutcJiinson  v.  Glover,  1  Q.  B.  D.  138  an  action  against  shipowners 
by  the  owners  of  cargo  shipped  on  the  defendants'  vessel  for  damage  thereto 
caused  by  collision  with  another  ship,  production  was  ordered  of  documents 
that  had  passed  between  the  defendants  and  the  owners  of  the  other  ship  in 
the  course  of  arranging  a  compromise  of  the  litigation  which  had  been  com- 
menced between  them  in  respect  of  their  liability  for  the  collision,  on  the 
ground  that  if  they  turned  out  to  contain  an  admission  by  the  defendants  of 
their  liability  it  would  be  qvdte  relevant :  see  Blackburn,  J.  p.  140  :  and  see 
Combe  v.  City  of  London,  4  T.  &  C.  pp.  156 — 157.  This  case  was  afiirmed  in 
the  Court  of  Appeal,  33  L.  T.  834,  it  appearing  then  that  the  previous  litiga- 
tion dealt  also  with  the  damage  to  the  cargo. 

In  marine  insurance  cases  the  documents  necessary  to  he 
set  out  in  the  affidavit  were  not  confined  to  such  as  would  be 
evidence  to  support  or  defeat  any  issue  in  the  cause :  Brett, 
M.  E.  ia  Compagnie,  8fc.  t.  Peruvian,  S^-c.  Co.  ante,  at  p.  62  : 
and  see  Daniell  v.  Bond,  9  0.  B.  N.  S.  pp.  723,  724. 

All  suitors  have  a  right  to  all  documents  having  a  proxi- 
mate bearing  on  the  case  and  affording  information  in  respect 
of  the  matters  in  issue  in  the  cause :  ibid.  p.  724 :  qu.  whether 
this  was  intended  to  apply  to  all  cases  or  only  to  actions  of 
the  same  nature  as  Baniell  v.  Bond,  that  is  to  say,  dealing  with 
ships'  papers.  See  further  as  to  this  case  post,  p.  615 :  and 
generally  as  to  underwriters,  post,  p.  557. 

In  this  case  in  answer  to  the  contention  that  it  was  not  a 
ground  for  ordering  inspection  of  documents  that  the  party 
might  thereby  be  put  on  the  track  to  discover  evidence  (and 
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see  ante,  p.  184)  "Williams,  J.  (p.  722)  said  tliat  the  doouments 
might  point  to  the  witnesses  who  could  prove  the  plaintiff's 
case,  namely  the  persons  who  did  the  repairs  to  the  ship : 
(see  as  to  discovery  of  witnesses,  jsosi^,  p.  298). 

See  as  to  documents  relating  to  compromises  of  other  liti- 
gation or  matters  in  dispute :  Hutchinson  v.  Glover,  ante :  and 
post,  p.  556,  in  reference  to  patent  actions. 

A  defendant  -was  refused  inspection  of  doouments  relating  to  negotiations 
for  a  compromise  of  tlie  action  between  the  plaintiff  and  other  defendants 
and  sworn  by  the  plaintiEE  not  to  aflfeot  the  defendant  seeking  inspection : 
Bagnall  v.  Carlton,  W.  N.  76,  p.  215. 

Documents  relating  to  a  compromise  between  defendants  and  other  persons 
were  protected  on  other  grounds  in  Warrick  v.  Queen's  Coll.  see  post,  p.  201. 

See  as  to  negotiations  to  effect  a  settlement:  Compagnie 
Finaneiere,  8fc.  v.  Peruvian  Guano  Co.  ante,  p.  184.     But  qu. 

That  doouments  may  be  material  for  cross-examination 
clearly  does  not  of  necessity  make  them  relevant :  for  cross- 
examination  may  travel  into  matters  wholly  irrelevant.  See 
ante,  p.  113,  as  to  this  point  in  connection  with  interroga- 
tories :  and  see  Richards  v.  Gellatly,  ante. 

Q,u.  as  to  inspection  in  order  to  prepare  for  cross-examina- 
tion, see  Ladcls  v.  Walthew,  post,  p.  569. 

Documents  required  merely  for  comparing  handwriting 
may  perhaps  in  some  cases  be  relevant  so  as  to  require  being 
scheduled :  Wilson  v.  Thornlury,  L.  R.  17  Eq.  517.  In  this 
case  the  genuineness  of  the  testator's  signature  to  a  receipt 
was  in  issue,  and  the  executors  having  produced  several 
cheques  signed  by  the  testator  were  held  not  bound  to  sche- 
dule or  produce  others  the  signatures  to  which  they  had 
stated  in  the  affidavit  to  be  forgeries. 


(c)  As  to  distinguishing  Documents  admitted  to  relate  to  the 
Matters  in  question  hut  sworn  to  be  immaterial  for  the 
Determination  of  the  Matter  immediately  in  question. 
It  has  been  seen  {ante,  pp.  24—27)  that  under  the  provi- 
sions of   rules  20,  1,  6,  and  12  the  court  has  an  absolute 
discretion  to  postpone  all  discovery  which  is  not  required  for 
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the  actual  determination  of  the  issue  or  matter  in  question 
immediately  about  to  come  on  for  trial,  and  (see  ante,  p.  31) 
that  even  under  the  old  chancery  practice  the  judges  con- 
sidered themselves  at  liberty  to  withhold  the  production  of 
documents  which  would  be  of  use  only  if  the  plaintiff  suc- 
ceeded in  establishing  his  case  and  wovild  not  assist  him  in 
establishing  that  case. 

It  is  necessary  therefore  in  respect  of  documents  of  this 
kind  (see  for  instance  Lyell  v.  Kennedy, S  App.  Cas.  p.  229) 
and  in  particular  in  respect  of  documents  which  are  scheduled 
only  in  order  that  a  party  may  obtain  complete  relief  by  an 
order  for  their  production  delivery  or  cancellation,  and  pro- 
duction of  which  the  court  has  no  right  to  enforce  (see  ante, 
p.  23),  to  distinguish  such  documents  from  documents  ma- 
terial for  the  determination  of  the  matter  immediately  in 
question. 

The  question  therefore  arises  how  the  court  will  satisfy 
itself  that  any  documents  whether  scheduled  in  the  affidavit 
of  documents  or  referred  to  in  the  party's  pleadings  or  other 
affidavits  are  immaterial  to  the  issue  or  matter  immediately 
in  question. 

Now  with  respect  to  documents  falling  within  the  principle 
which  protects  the  party's  "  evidences  "  rules  to  some  extent 
precise  have  been  laid  down  as  to  the  manner  in  which  the 
claim  to  protection  must  be  asserted  and  the  degree  of  credit 
to  be  attached  to  such  an  assertion.  No  rules  of  a  similar 
character  haVe  ever  been  laid  down  in  respect  to  documents 
sought  to  be  protected  on  the  grounds  now  being  considered. 
In  some  cases,  such  as  for  instance  Bannaiyne  v.  Leader,  cited 
pod,  p.  189  :  Mansell  v.  Feeney,  cited  2Mst,  p.  188 :  (and  see 
the  other  cases  cited  post,  p.  189) :  the  distinction  between 
documents  which  the  party  admits  to  be  material  to  the 
determination  of  the  issue  but  which  he  asserts  to  exclusively 
evidence  or  relate  to  his  own  case,  and  documents  which  he 
asserts  to  be  not  material  to  its  determination  at  all  but  only 
consequentially  relevant,  is  not  always  sufficiently  observed. 
The  questions  are  essentially  distinct  in  principle.  It  seems 
however  from  the  cases  on  the  subject  (cited />o.s;!,  p.  188)  that 
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the  court  •will  accept  from  the  party  a  precise  assertion  to  the 
effect  that  they  are  immaterial  to  the  determination  of  the 
matter  immediately  in  question,  where  it  is  not  contradicted 
or  inconsistent,  as  is  pointed  out  ante,  p.  181,  and  where  it 
is  borne  out  or  at  all  events  not  contradicted  by  the  descrip- 
tion of  the  documents.  In  respect  of  documents  exclusively 
evidencing  or  relating  to  the  party's  own  case,  it  has  been 
established  (see  post,  p.  488)  that  no  description  either  general 
or  individual  is  necessary.  Whether  a  bare  statement  of 
immateriality  to  the  determination  of  the  matter  immediately 
in  question  without  any  description  is  sufficient  to  protect 
documents  admittedly  generally  relevant  may  be  doubted. 
The  practice  in  chancery  was  always  to  describe  (in  early 
times  individually  in  later  times  more  generally,  see  post, 
p.  490)  the  documents.  No  doubt  a  statement  express  or 
implied  (as  by  omission  from  the  affidavit  of  documents :  see 
post,  p.  211)  that  certain  documents  are  altogether  irrelevant 
to  the  matters  in  question  is  conclusive,  if  not  contradicted 
or  inconsistent  as  ante,  p.  181,  though  it  may  really  involve 
a  question  of  law :  see  Wigr.  PI.  317 :  Hare,  p.  230.  But 
it  does  not  follow  that  the  same  conclusiveness  attends  a  state- 
ment of  the  kind  now  under  consideration. 

The  following  are  the  principal  cases  bearing  on  the  point : 
see  also  EoiccUffe  v.  Leigh  and  Verminck  v.  Edicards,  cited 
ante,  p.  27  :  and  the  cases  cited  ante,  pp.  32,  33. 

The  following  passage  in  Lord  Hatherley's  judgment  in  Manscll  v.  Feeney, 
2  J.  &  H.  p.  323  (also  cited  post,  p.  483,  as  bearing  on  the  question  of  the 
production  of  documents  exclusively  evidencing  or  relating  to  the  party's  own 
case  or  title)  bears  also  (see  ante)  on  this  question .  "The  real  question  is  how- 
far  the  documents  in  dispute  will  assist  the  plaintiff  in  making  out  his  title 
at  the  hearing.  It  is  clear  that  all  documents  which  manifestly  can  have  no 
bearing  on  the  issue  are  protected.  On  the  other  hand  the  rule  is  that  a 
defendant  cannot  protect  himself  from  production  by  swearing  that  the  con- 
tents of  relevant  documents  are  not  such  as  to  assist  the  plaintiff's  case.  He 
is  bound  to  put  Ms  affidavit  in  the  common  form  of  setting  out  aU  the  docu- 
ments which  relate  to  the  matters  in  question  in  the  suit.  Here  he  has 
admitted  that  these  documents  are  relevant.  From  that  it  would  follow  of 
course  that  they  should  be  produced  notwithstanding  an  allegation  that  they 
will  not  prove  the  plaintrtt's  case.  The  court  accepts  the  defendant's  state- 
ment on  oath  as  to  what  documents  are  relevant,  but  when  this  is  once  ad- 
mitted the  court  does  not  accept  the  defendant's  assertion  on  the  point 
whether  they  will  or  will  not  establish  the  plaintiff's  case.  Such  a  statement 
would  be  one  on  which  it  would  he  very  difficult  to  obtain  a  conviction  for 
perjury  however  false  it  might  really  be.  That  question  therefore  is  con- 
sidered to  be  one  on  which  the  plaintiff  has  a  right  to  the  opportunity  of 


DISCOVERY  AND  PEODCCTION  OF  DOCDMEXTS.  189 

judging  for  himself."  In  this  case  the  documents  in  dispute  were  documents 
relating  to  a  business  in  respect  of  which  the  plaintiff  claimed  to  be  a  partner 
with  the  defendant :  the  defendant  denied  that  the  plaintiff  was  a  partner, 
asserted  that  he  was  a  lender  only,  and  claimed  protection  for  the  documents 
as  not  tending  to  show  any  agreement  for  a  partnership.  On  the  above 
grounds,  and  also  the  plaintiflE  not  being  a  mere  stranger,  production  was 
ordered  of  all  of  them  except  such  parts  as  the  j  udge  clearly  saw  to  have  no 
bearing  on  the  issue,  that  was  to  say  money  items  in  the  accounts. 

See  Karris  v.  Sarris,  cited  joos<,  p.  507  :  and  Fcrrier  v.  Atwool,  cited  post, 
p.  507  :  cases  of  a  somewhat  similar  character. 

In  Turneij  v.  Baylnj,  12  W.  R.  633,  a  suit  for  partnership  account,  the 
defendant,  denying  the  plaintiff's  title  to  an  account,  admitted  in  his  affi- 
davit of  documents  the  possession  of  the  business  documents  having  reference 
to  the  circumstances  in  question,  but  objected  to  produce  them  on  that 
ground  and  also  on  the  ground  that  the  plaintiff  had  expressly  deprived 
himself  of  any  r-ight  to  see  the  accounts  (as  to  this  point  see  post,  p.  309) : 
and  it  was  held  that  the  statements  were  sufficient  to  exclude  the  plaintiff's 
right  to  inspect  the  documents  at  that  stage  of  the  proceedings,  for  they 
would  not  assist  him  towards  establishing  his  title  to  account,  though  at  the 
hearing  it  might  be  necessary  for  the  purpose  of  deciding  some  particular 
point  to  direct  production  and  inspection  to  a  limited  or  not  limited  extent 
and  to  order  the  cause  to  stand  over  for  such  inspection  :  see  post,  p.  309,  aa 
to  what  was  done  on  the  hearing. 

In  Samiatyne  v.  Leader,  10  Sim.  230,  a  suit  to  set  aside  the  sale  of  a  part- 
nership, the  defendant  denying  the  right  of  the  plaintiffs  to  set  it  aside 
would  have  been  protected  from  producing  the  business  documents  admitted 
to  relate  to  the  matters  mentioned  in  the  bill  if  he  had  positively  (he  had 
only  sworn  that,  as  he  believed,  thereby  the  truth  of  the  matters  stated  in 
the  biU  would  not  appear,  but  qu.  as  to  the  sufficiency  of  such  an  assertion 
however  positively  made :  see  Goodall  v.  Little,  1  Sim.  N.  S.  p.  162,  and 
post,  p.  487 :  and  see  as  to  the  necessity  of  a  positive  assertion  at  least  of 
belief  in  the  oase  of  documents  exclusively  evidencing  or  relating  to  the 
pai-ty's  own  case  or  title,  post,  p.  502)  sworn  that  they  did  not  contain  that 
which  would  make  out  the  plaintiff's  case.     See  also  Goodali  v.  Little. 

A  person  claiming  to  be  a  creditor  of  a  testator  and  charging  possession  by 
the  executor  of  the  testator's  papers  whereby  it  would  appear  that  he  was  a 
creditor  would  not  be  entitled  to  see  them  if  the  executor  denied  that  he  was 
a  creditor  and  that  the  papers  would  make  it  out,  though  it  might  be  falla- 
cious and  the  papers  would  make  it  out :  see  Shadwell,  V.  C.  Bannatyne  v. 
Leader,  p.  235. 

Where  a  party  sues  as  representative  of  one  of  next  of  kin  of  an  intestate 
against  the  administrator  and  other  next  of  kin,  and  his  title  is  not  admitted, 
he  is  not  entitled  to  the  production  of  documents  which  the  defendant 
merely  admits  to  be  in  his  possession  and  to  relate  to  the  intestate's  affairs : 
Shadwell,  V.  0.  in  Edwards  v.  Jones,  13  Sim.  p.  638.  This  case  was  reversed 
1  Ph.  501  on  the  ground  that  it  was  different  from  Adams  v.  Fisher,  cited 
ante,  p.  31,  where  the  plaintiff's  title  was  denied  and  the  documents  were 
not  relevant  to  that  issue,  for  that  here  the  defendant  only  stated  his  igno- 
rance whether  the  fact  on  which  the  plaintiff's  claim  depended  was  as  stated 
or  not,  and  it  was  consistent  with  his  admissions  that  the  documents  might 
relate  to  the  plaintiff's  title.     See  also  llir/hj  v.  Righj,  10  Jur.  126. 

In  Smith  v.  Dowling,  10  Jur.  63,  a  person  claiming  to  be  entitled  in  re- 
mainder under  a  settlement  as  son  of  a  deceased  tenant  for  life  brought  an 
action  against  the  trustees  in  respect  of  breaches  of  trust.  In  their  answer 
they  admitted  the  possession  of  documents  relating  to  the  estate  of  the 
deceased  tenant  for  Ufe,  and  stated  their  ignorance  whether  the  plaintiff  was 
a  son  or  not.  Production  was  refused  on  the  ground  that  there  was  no 
admission  that  the  documents  related  to  the  xjlaintiff's  title,  and  that  he 
must  first  prove  his  title  as  son.  And  see  McJLardy  v.  Sitchcoclc,  U  Beav. 
73. 
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In  KettUwell  v.  Barstow,  L.  E.  7  Ch.  686,  an  equitable  suit  of  ejectment, 
the  defendant  scheduled  certain  documents  of  -which  the  hulk  were  title 
deeds,  but  objected  to  produce  them  as  not  relating  to  any  issue  or  matter 
to  be  tried  at  the  hearing  and  consisting  exclusively  of  documents  to  produc- 
tion of  which  the  plaintiff  would  be  entitled  by  way  of  consequential  relief. 
They  were  held  protected,  for  (p.  693)  they  had  sworn  positively  that  they 
did  not  relate  to  anything  which  had  to  be  decided  at  the  hearing.  See  also 
Wright  v.  Vernon,  1  Dr.  p.  350  :  and  Lyell  v.  Kennedy,  8  App.  Gas.  p.  229. 


(d)  Miscellaneous. 

Where  doctunents  are  scheduled  in,  the  affidavit  as  being 
relevant  it  is  assumed  that  they  are  relevant  in  some  way  to 
the  matters  in  question  :  Grcemoood  v.  Greenwood,  6  W.  E. 
p.  119 ;  and  it  cannot  be  said  afterwards  that  they  are  im- 
material :  Plumley  v.  Horrell,  W.  N.  68,  p.  240  :  except  as 
regards  the  actual  determination  of  the  issues  or  one  of  them : 
see  Bulman  v.  Young  (cited  post,  p.  504)  where  this  point 
was  lost  sight  of. 

The  admission  of  relevancy  must  be  to  the  matters  in 
question  at  the  time  of  the  application  for  production.  There- 
fore if  the  pleadings  have  been  amended  since  the  admission 
and  either  the  matters  in  question  altered  or  some  of  them 
expunged  by  the  amendment,  such  an  admission  is  not  avail- 
able as  a  foundation  for  an  order  for  production  :  see  Haver- 
field  V.  Pyman,  2  Phil.  202 :  and  Beynell  v.  Sprye,  11  Beav. 
618,  where  the  case  was  not  varied:  and  see  A.  G.  v. 
Thompson,  8  Ha.  p.  118. 

That  a  document  related  to  the  matters  mentioned  in  the 
bill  (of  discovery)  was  held  insufficient  to  order  production, 
for  the  question  was  whether  they  referred  to  the  contract 
the  subject  of  the  action  at  law :  Peile  v.  Stoddart,  cited  post 
p.  485. 
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IX.  Possession  or  Power  for  the  2}urpose  of  Production  (see 
Tpost,  p.  224,  as  to  Possession  or  Power  for  the  jowyose  of 
the  Affidavit). 

(a)  As  to  Admission  of  Possession. 

An  order  for  produetion  cannot  be  made  against  a  party 
except  on  his  own  (but  see  p.  195)  admission  of  possession : 
evidence  cannot  be  given  to  prove  possession  :  see  ante,  p.  153. 
Where  the  party  who  has  made  the  admission  is  dead  no  order 
can  be  made  against  his  representatives  without  a  fresh  ad- 
mission from  them  :  Scott  v.  Wheeler,  cited  joos^,  p.  200. 

The  admission  of  possession  was  necessary  lest  he  should 
be  ordered  to  do  that  which  he  might  not  be  able  to  do : 
Lord  Eldon  in  Princess  of  Wales  v.  Liverpool,  1  Sw.  p.  123 : 
and  see  piost,  p.  196,  as  to  joint  possession. 

A  mere  reference  to  or  description  of  a  document  was  not 
an  admission  of  possession  :  see  post,  p.  266  ;  but  see  post, 
p.  245,  as  to  the  practice  in  respect  of  documents  referred 
to  in  a  party's  pleadings  or  affidavits  under  rule  15. 

For  the  purpose  of  ascertaining  whether  there  is  an  admis- 
sion of  possession  and  the  kind  of  possession  admitted  the 
whole  statement  of  the  party  wiE.  be  looked  at  and  not  a 
single  detached  passage :  Eeid  v.  Langlois,  1  M.  &  Gr. 
p.  636 :  Kearsletj  v.  Phillips,  10  Q,.  B.  D.  p.  39. 

Where  the  party  denied  possession  but  stated  facts  which 
showed  that  the  documents  were  in  his  possession  production 
was  ordered:  Farqhuarson  v.  Balfour,  T.  &  E.  pp.  190 — 191. 

A  party  would  according  to  chancery  practice  be  allowed 
to  file  an  affidavit  to  correct  an  admission  of  possession : 
Morrice  v.  Swahey,  2  Beav.  500,  where  the  facts  alleged  in 
the  answer  showed  that  probably  the  documents  were  not  in 
his  possession :  and  see  Burhridge  v.  Robinson,  2  M.  &  Gr. 
p.  246,  cited  post,  p.  193  :  qu.  as  to  Plant  v.  Kendrick, 
L.  R.  10  C.  P.  692,  where  the  court  refused  to  allow  a  party 
to  set  up  that  other  persons  were  jointly  interested  in  docu- 
ments of  which  he  had  admitted  possession  in  answer  to 
interrogatories. 

The  documents  must  be  in  his  possession  at  the  time :  an 
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order  for  production  cannot  be  made  upon  an  admission  that 
tlie  documents  liave  been  in  his  possession :  Seeman  v. 
Midland,  4  Madd.  391. 


(b)  As  to  Parting  loith  Possession. 

After  an  order  for  production  (including  therefore  the 
common  order  for  production  in  chancery,  that  is  to  say  the 
combined  order  for  the  affidavit  and  production,  see  ante, 
p.  154  :  see  as  to  the  order  for  the  affidavit  at  common  law, 
post)  the  party  is  not  at  liberty  to  part  with  the  possession  of 
the  documents  comprised  in  that  order,  that  is  to  say  he  can  be 
committed  for  disobedience  if  he  is  ■unable  to  produce  them. 
Where  after  an  order  for  production  had  been  made  the 
plaintiff  had  been  shown  at  the  defendant's  office  a  letter 
book  inspection  of  Which  was  refused  until  counsel's  opinion 
had  been  taken,  and  the  defendant  subsequently  asserted  that 
he  had  taken  it  into  the  country  and  lost  it,  attachment  was 
ordered  against  him,  the  only  question  being  whether  the 
plaintiff  had  not  waived  the  benefit  of  the  order  for  produc- 
tion by  going  to  the  defendant's  office :  Mornington  v.  Keane, 
4  W.  E.  793. 

Nor  can  he  after  such  an  order  mutilate  them  or  remove 
any  parts  or  without  the  sanction  of  the  court  seal  up  or 
otherwise  conceal  any  part  of  them :  the  whole  must  be 
produced  in  their  integrity :  Ayres  v.  Levy,  19  L.  T.  8 : 
Dan.  Ch.  Pr.  1681 :  and  see  post,  p.  237,  as  to  sealing  or 
covering  up  documents.  Where  some  leaves  had  been  torn 
out  of  a  book  after  an  order  for  its  production  had  been  made, 
and  the  party  made  an  affidavit  which  contained  no  clear 
assertion  by  him  of  their  non-existence,  or  that  he  did  not 
know  where  they  were,  an  order  was  made  for  their  produc- 
tion ;  but  the  party  might  have  been  proceeded  against  for 
disobedience  to  the  original  order :  Farrer  v.  Hutchinson,  3 
T.  &  C.  692. 

But  a  party  who  is  ordered  merely  to  make  the  affidavit, 
as  in  the  common  law  division,  see  ante,  p.  154,  disobeys  no 
order  by  afterwards  parting  with  the  possession  of  any  docu- 
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ments  disclosed  therein  or  by  mutilating  tearing  out  or 
covering  up  any  portion  of  tliem  though  the  court  would 
undoubtedly  deal  with  such  a  case  as  it  should  deserve. 

Where  a  defendant  had  in  his  answer  admitted  possession 
of  certain  documents  (bills  of  exchange  impeached  in  the 
suit)  and  afterwards  stated  in  an  affidavit  that  he  had  since 
putting  in  his  answer  parted  with  them  to  his  co-defendant 
as  a  security  for  money  due,  Lord  Cottenham  refused  an 
order  for  production  in  the  latter's  absence :  Burhridge  v. 
Robinson,  2  M.  &  Gr.  244 :  but  see  Plant  v.  Kendrick  cited 
ante,  p.  191. 

There  is  no  obligation  on  a  party  to  keep  all  the  relevant 
documents  in  his  possession  post  litem  motam.  But  where 
an  accounting  party  destroys  his  books  or  other  documents 
before  and  still  more  pending  litigation,  the  court  will  pre- 
sume everything  most  unfavourable  to  him  consistent  with 
the  established  facts  :  Gray  v.  Haig,  20  Beav.  219. 


(c)   The  meaning  of  Possession  or  Power  for  the  purpose  of 

Production. 

Possession  or  power  for  the  purpose  of  founding  thereon 
an  order  for  production  has  a  far  narrower  significance  than 
for  the  purpose  of  inclusion  in  the  affidavit.  Many  docu- 
ments may  have  to  be  included  in  the  affidavit  of  documents  of 
which  production  cannot  be  ordered  as  not  being  in  the  party's 
possession  or  power  in  this  more  limited  sense:  see  Clinch 
V.  Financial  Corporation,  L.  E.  2  Eq.  p.  273  and  post,  p.  224. 
The  same  words  "possession  or  power"  are  used  both  in 
rule  14  dealing  with  actual  production  and  rule  12  dealing 
with  the  affidavit  of  documents :  but  the  expression  must  be 
construed  differently  so  as  to  make  the  practice  accord  with 
equity  principles.  In  section  6  of  14  &  15  Vict.  c.  99  (giving 
the  power  of  ordering  inspection  at  common  law :  see  the  sec- 
tion, Appx.  Oh.  II.)  the  expression  "  in  the  custody  or  under 
the  control"  was  used:  but  there  is  nothing  to  show  that  any 
meaning  attached  to  this  expression  different  to  that  of  the 
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woraF" possession  or  power"  for  the  purpose  of  production  in 
chancery. 

Possession  (or  power)  for  the  purpose  of  actual  production 
(qu.  whether  it  includes  merely  corporeal  possession  for  the 
purpose  of  the  affidavit :  see  post,  p.  225,  referring  to  Beid  v. 
Langlois)  means  not  corporeal  possession  but  legal  possession, 
a  right  and  power  to  deal  with  them :  Reid  v.  Langlois,  3  M. 
&  G-.  p.  636 :  Kearsley  v.  PhilUps,  10  Q.  B.  D.  p.  40. 

Turther,  the  document  must  he  in  his  sole  legal  possession : 
an  order  cannot  be  made  against  him  (alone :  see  as  to  where 
the  other  person  is  a  party  post,  p.  208)  where  he  has  only  a 
joint  legal  possession  with  some  other  person  (see  as  to  the 
reason  post  (e) )  :  but  where  it  is  in  his  sole  legal  or  exclusive 
legal  possession,  an  order  will  be  made  against  him  whether 
it  is  in  his  corporeal  possession  or  not  :*  Reid  v.  Langlois, 
pp.  636—637,  638 :  Murray  v.  Walter,  Or.  &  Ph.  p.  125 : 
Taylor  v.  Rimdell,  1  Ph.  p.  226  :  Kearsleyv.  Phillips,  10  Q..  B. 
D.  36  :   and  see  post,  as  to  an  agent's  possession. 

It  is  no  ground  for  resisting  production  that  a  person  not 
before  the  court  has  an  interest  in  the  document :  Kettleimll 
V.  Barstow,  L.  E.  7  Ch.  p.  693 ;  unless  it  is  an  interest  in  the 
nature  of  property:  see  further ^os;(,  pp.  196,  206  :  and,  as  to 
what  is  not  such  an  interest,  the  cases  ciiQ^post,  pp.  201,  202. 

See  as  to  instances  of  the  property  of  other  persons  in  the 
documents  interfering  with  a  party's  obligation  to  produce 
them  post  (g) . 

Documents  belonging  to  a  party  are  in  his  possession 
custody  or  power  for  the  purpose  of  an  order  for  production, 
although  they  are  in  some  other  country  or  on  their  way 
home :  Farqhuarson  v.  Balfour,  1  T.  &  E.  p.  191 :  and  see 
Gabhett  v.  Cavendish,  3  Sw.  267,  n. 

The  admitted  possession  or  custody  of  the  agent  or  some 
other  person  on  behalf  or  under  the  control  of  the  principal 
is  for  the  purpose  of  production  that  of  the  principal :  see 

*  It  is  otherwise  in  the  case  of  a  -witness  at  common  law,  sole  legal  poHses- 
Bion  not  being  necessary:  see  Arch.  Pr.  p.  325:  and  Crowthery.  Apvlebii. 
L.  R.  9  C.  P.  23.  ■" 
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A.  G.  V.  Chesterfield,  18  Beav.  p.  600  :  Morrice  r.  Swahetj,  2 
Beav.  p.  501 :  Murray  v.  Walter,  1  Or.  &  Ph.  p.  125 :  Reid 
V.  Langhis,  1  M.  &  Gr.  p.  637.  Documents  the  property  of 
the  client  are  in  law  in  the  client's  possession  or  under  his 
control  if  they  are  in  fact  in  the  custody  of  the  professional 
adviser :  Wright  v.  Mayer,  6  Yes.  280 :  Bligh  v.  Benson,  7 
Pri.  p.  207  :  Femcick  v.  Heed,  1  Mer.  pp.  120,  123  :  M'Cann 
V.  Beere,  1  Hogan,  p.  130.  As  to  how  far  an  order  for  pro- 
duction can  be  made  on  the  principal  or  agent  upon  an 
admission  by  the  agent  see  post,  p.  209. 


(d)  As  to  the  obligation  of  the  Party  to  obtain  Documents  which 
are  in  his  sole  Legal  Possession. 

Where  the  documents  are  not  in  his  corporeal  possession 
but  in  his  sole  legal  possession  time  will  always  (but  see 
Freeman  v.  Fairlie,  3  Mer.  p.  44,  where  under  special  circum- 
stances an  insufficient  time  was  first  fixed  in  order  to  put  the 
party  to  the  necessity  of  coming  again  to  the  court  to  show 
that  he  was  doing  his  utmost  to  supply  his  own  defect)  be 
allowed  for  the  purpose  of  obtaining  their  production :  see 
Farqhuarson  v.  Balfour,  1  T.  &  E.  p.  1 90. 

It  is  no  excuse  for  non-production  for  the  party  to  state 
that  his  solicitor  or  agent  wrongfully  withholds  his  (the 
party's)  papers :  Taylor  v.  Rundell,  1  Ph.  p.  225  :  and  see 
Bodich  v.  Gandell,  10  Beav.  p.  272. 

He  must  satisfy  the  court  that  he  has  taken  all  proper 
means  to  acquire  them :  see  Mertens  v.  Saigh,  p.  531  (cited 
post,  p.  221)  where  the  judgment  covered  as  weU  the  ques- 
tion of  production  as  of  discovery,  the  documents  being  the 
party's  own  property  but  in  the  hands  of  his  clerk. 

Where  there  is  a  difiiculty  in  getting  the  documents  the 
party  must  it  seems  come  to  the  court  to  give  him  time  for  or 
an  opportunity  of  taking  such  proceedings  against  the  solici- 
tor or  agent  withholding  them  as  may  be  necessary  to  vindi- 
cate his  right  and  compel  their  production :  Taylor  v.  Rundell, 
p.  225 :  Rodick  v.  Gandell,  p.  272  :  and  see  ante,  p.  135,  as  to 

o2 
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answering  interrogatories  seeking  discovery  of  matter  con- 
tained in  documents  to  whicli  the  party  is  refused  his  right 
of  access. 

In  some  cases  it  might  he  advisable  to  make  the  agent  or 
solicitor  who  refuses  to  deliver  up  the  documents  a  party : 
see  Fenwick  v.  Reed,  1  Mer.  pp.  123 — 124  :  Bond  v.  North- 
over,  1  T.  &  C.  221 :  and  see  ante,  p.  44. 

An  order  for  production  cannot  he  made  on  the  solicitor 
(nor  on  any  person  not  a  party  to  the  action :  see  Sadley  v. 
MacDougall,  L.  E.  7  Ch.  p.  313,  and  see  ante,  p.  39)  unless 
he  he  made  a  party :  Busk  v.  Locis,  6  Madd.  29  (where  it  was 
suggested  that  the  solicitor  who  in  this  case  claimed  a  lien 
should  be  called  as  witness  and  a  suhp.  due.  tec.  served  upon 
him) :  Cashin  v.  Craddock,  2  Ch.  D.  140. 

See  as  to  a  solicitor's  lien  post,  p.  203. 


(e)  As  to  the  reasons  for  not  ordering  a  Party  ahne  to  x>roduee 
Documents  in  lohich  other  Persons  have  a  Property. 

The  reason  why  the  court  will  not  make  an  order  for  pro- 
duction against  a  party  who  has  only  a  joint  possession  with 
another  person  not  before  the  court  is  that  a  party  will  not 
be  ordered  to  do  that  which  he  cannot  or  may  not  be  able  to 
do  :  Taylor  v.  Rundell,  Cr.  &  Ph.  p.  Ill :  Kettlewell y .  Barstoic, 
L.  E.  7  Ch.  p.  693 :  Penny  v.  Goode,  1  Dr.  474.  Another 
reason  is  that  another  party  not  present  has  an  interest  (of 
the  nature  of  property,  see  ante,  p.  194,  referring  to  Kettle- 
well  V.  Barstoto)  in  the  document  which  the  court  cannot  deal 
with  :  Taylor  \.  Rundell,  p.  111. 

Where  documents  are  stated  to  be  in  the  possession  of  A., 
B.,  and  C,  you  cannot  order  that  A  shall  produce  them :  and 
that  for  the  best  possible  reason  that  he  could  not  produce 

them He  is  not  the  proprietor :  Lord  Cottenham  in 

Murray  v.  Walter,  1  Cr.  &  Ph.  pp.  124—125  :  not  even  if 
they  are  in  the  corporeal  possession  of  A. :  see  Kearsley  v. 
Phillips,  10  Q.  B.  D.  p.  40. 

It  is  not  that  the  party  has  a  right  or  privilege  to  resist 
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production  but  that  he  is  unable  to  produce :  Taylor  v. 
Eundell,  Cr.  &  Ph.  pp.  Ill,  113. 

The  decision  in  Walhurn  v.  Ingilhy  cited  post,  p.  209  (and 
see  the  explanation  there  suggested),  which,  as  reported, 
infringes  on  this  rule  has  been  expressly  disapproved :  see 
Murray  v.  Walter,  1  Cr.  &  Ph.  p.  125  :  Kearsley  v.  Phillips, 
10  Q.  B.  D.  p.  41.  In  Walbimi  v.  Ingilhy,  p.  83,  Lord 
Brougham  considered  that  the  court  had  a  right  to  give 
whatever  access  the  party  himself  had. 

So  with  respect  to  documents  in  which  the  party  has  no 
property  at  all. 


(f)  As  to  the  obligation  of  the  Party  in  reference  to  Documents 
in  which  other  Persons  have  a  property. 

Where  the  documents  are  not  in  the  party's  sole  legal 
possession  (even  if  they  are  in  his  actual  corporeal  possession  : 
Kearsley  v.  Phillips)  he  is  under  no  obligation  to  try  and 
procure  the  assent  of  the  other  persons  having  a  joint  property 
in  the  documents  to  their  production  :  it  is  sufScient  for  him 
to  state  the  fact  (and  the  names  and  nature,  see  post)  of  joint 
possession,  for  there  is  no  right  as  against  him  to  production 
and  inspection  of  documents  which  are  not  ia  his  sole  legal 
possession  but  only  jointly  with  another  person  not  a  party  (see 
as  to  the  case  where  the  other  person  is  a  ^^sxij  post,  p.  208)  : 
it  is  not  necessary  to  allege  or  show  the  refusal  of  the  co-owner  : 
Kearsley  v.  Phillips,  10  Q.  B.  D.  36  :  affirmed  465  (and  see 
in  particular  pp.  466,  467)  following  Murray  v.  Walter,  Cr. 
&  Ph.  114,  where  it  did  not  appear  that  any  steps  had  been 
taken  to  procure  the  assent  of  the  co-owners :  so  also  in 
Penny  v.  Goode,  1  Dr.  474 :  and  Peid  v.  Langlois,  1  M.  & 
Gr.  627:  but  see  Sadley  v.  McDougall,  L.  E.  7  Ch.  312 
where  the  refusal  of  the  co-owners  was  stated  :  and  A.  G.  v. 
Wilson  9  Sim.  53b  where  production  was  sought  of  a  witness. 
In  Stuart  v.  Bute,  11  Sim.  p.  452,  Shadwell,  Y.  C.  considered 
that  the  same  obligation  rested  on  the  party  to  try  and  get 
the  co-owner's  assent  to  production  where  production  was 
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required,  as  where  the  party  only  desired  inspection  for  him- 
self in  order  to  answer  his  adversaries'  iaterrogatories,  and 
that  therefore  as  in  answering  interrogatories  (see  ante, 
p.  135)  a  physical  impossibility  must  be  shown. 

So  also  with  respect  to  documents  in  which  the  party  has 
no  property  at  all. 

Application  may  it  is  conceived  be  made  by  the  party 
seeking  production  for  the  consent  of  the  co-proprietors :  see 
Edmunds  v.  Foley,  cited  ^os^,  p.  201. 

Where  the  party  is  prevented  from  producing  documents 
by  the  interests  of  other  persons  in  them,  the  only  course  is 
to  make  those  other  persons  parties,  or  to  get  discovery  of 
their  contents  (see  ante,  p.  136),  and  production  of  the 
originals  at  the  hearing  by  a  subp.  due.  tec.  :  Sadley  v. 
McDougall,  L.  E.  7  Oh.  p.  313 :  Kearsley  v.  Phillips,  10  Q. 
B.  D.  p.  37  :  Lopez  v.  Deacon,  6  Beav.  p.  258 :  8iveet  v. 
Hunter,  oiieA  post,  p.  201 :  an  order  for  production  cannot  be 
made  upon  a  person  who  is  not  a  party  :  Sadley  v.  McDougall, 
p.  313  :  and  see  ante,  p.  196. 

But  the  names  of  the  persons  who  have  any  property  in 
the  documents  must  be  given,  and  also  the  nature  of  the 
joint  (or  sole)  ownership  shown :  Bovill  v.  Cowan,  L.  E,.  5 
Oh.  495  :  and  see  Murray  v.  Walter,  Or.  &  Ph.  114  where 
the  names  were  given :  Kettleivell  v.  Barstou\  L.  E.  7  Oh. 
686  (where  both  the  names  were  given  and  the  nature  of  the 
interests  of  the  persons  in  the  documents,  but  they  were  not 
iaterests  equivalent  to  property,  see  ante,  p.  194)  :  and  see 
ante,  pp.  19,  182,  as  to  the  object  of  this  discovery,  and  jjosif, 
pp.  224,  227,  as  to  the  purpose  of  the  afiEldavit  of  documents. 


(g)  Instances  of  the  Rule  (see  ante  (c) )  that  an  Order  cannot 
he  made  against  a  Party  alone  to  produce  Documents  in 
which  he  has  a  Joint  Property  with  other  Persons  or  no 
Property  at  all. 

See  as  to  copies  ^osif,  pp.  206 — 207. 

One  partner  cannot  be  ordered  to  produce  the  partnership 
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doouments :  Beid  v.  Langlois,  1  M.  &  G.  p.  627 :  Hadley  v. 
McDougall,  L.  E.  7  Ch.  312.  Where  the  absent  partner 
has  allowed  his  partner,  being  "an  executor,  to  mix  up  his 
executorship  accounts  in  the  partnership  books  it  has  been 
suggested  that  an  order  might  be  made  :  see  Freeman  v. 
Fairlie,  3  Mer.  p.  44  :  but  qu. :  and  see  Hadley  v.  McDougall, 
where  however  the  partner  was  not  an  executor  but  had 
entered  transactions  in  which  he  was  engaged  with  the 
plaintiff. 

One  of  two  trustees  of  a  mortgage  could  not  be  ordered  to 
produce  the  documents  of  the  mortgaged  property  in  the 
absence  of  the  other  who  was  not  a  party :  Kearsley  v. 
Phillips,  10  Q.  B.  D.  36 :  on  app.  465. 

The  priucipal  cannot  be  ordered  to  produce  documents  the 
property  of  his  agent :  Reid  v.  Langlois,  3  M.  &  Gr.  p.  637, 
where  the  agents  were  a  partnership  of  which  the  principal 
was  a  partner :  Airey  v.  Hall,  2  D.  Gr.  &  Sm.  488,  where 
among  the  documents  scheduled  by  the  defendants  (executors) 
were  account  books  in  the  possession  of  their  agent ;  on  an 
afifidavit  by  the  latter  stating  that  these  books  contained 
entries  relating  to  the  affairs  of  other  persons  by  whom  he 
was  also  employed,  an  order  for  their  production  was  refused, 
for  they  were  not  the  defendants'  books. 

An  agent  cannot  be  ordered  to  produce  his  principal's 
documents.  Defendants  holding  certain  documents  as  agents 
for  and  on  behalf  of  persons  formerly  members  of  an  unlaw- 
ful government  in  Sicily  would  have  been  protected  from 
producing  them  had  it  not  been  that  the  plaintiffs  were  then 
the  legitimate  government  and  must  be  deemed  to  have  suc- 
ceeded to  the  property  in  these  documents:  King  of  Two 
Sicilies  V.  TFillcox,  1  Sim.  N.  S.  pp.  319—320,  327. 

A  solicitor  cannot  be  ordered  to  produce  his  client's  docu- 
ments (see  an  exceptional  case  Fen  wick  v.  Reed,  jwsi,  p.  209)  : 
see  for  instance  £ovill  v.  Courcn,  15  W.  E.  608.  As  a 
witness  at  common  law  the  solicitor's  objection  to  production 
of  his  client's  documents  has  been  treated  as  a  question  of 
privilege  and  not  of  property :  see  1  Taylor,  Evid.  411  :  2 
Phill.  Evid.  280 :  and  Bk.  II.  Ch.  II.  Pt.  3,     In  Copeland  v 
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Watts,  1  Stark.  95  a  solicitor  as  witness  was  ordered  to  pro- 
duce an  underlease  belonging  to  his  client  in  favour  of  the 
superior  landlord,  the  judge  being  of  opinion  on  inspection 
that  its  production  would  not  prejudice  the  client. 

A  steward's  possession  of  leases  &c.  was  treated  as  the  pos- 
session of  his  employer  and  therefore  not  affected  by  a-  subp. 
due.  tec. :  Falmouth  v.  Moss,  11  Pri.  pp.  456 — 457. 

Where  the  solicitor  or  agent  holds  the  documents  on  be- 
half of  other  persons  besides  the  party  of  whom  production  is 
sought,  no  order  for  production  can  be  made  :  see  Murray  t. 
Walter,  Cr.  &  Ph.  pp.  124 — 125  :  and  cases  post. 

Trustees  and  treasurers  of  an  insurance  society  could  not 
have  been  compelled  to  produce  documents  which  were  at 
the  society's  oiEce  but  not  otherwise  ia  their  possession,  it 
not  appearing  that  they  had  any  power  to  take  them  out  of 
the  custody  of  the  general  body  of  directors  :  Penny  v.  Goode, 
1  Dr.  474,  where  further  they  had  ceased  to  be  trustees  and 
treasurers  :  nor  directors  of  a  company  documents  in  the  pos- 
session of  their  solicitor  as  solicitor  for  the  company :  Crid- 
land  V.  De  Mauley,  13  Jur.  442  :  and  see  Croivther  v.  Appleby, 
L.  R.  9  0.  P.  23  :  and  Gaskell\.  Chambers  ciiedi  post,  p.  209. 

Where  two  defendants  had  admitted  joint  possession  and 
one  subsequently  died,  an  order  for  production  on  the  sur- 
vivor was  refused  in  the  absence  of  the  representatives  of  the 
other :  Robertson  v.  Sherwell,  15  Beav.  277 :  nor  it  seems 
could  an  order  have  been  made  without  a  fresh  admission 
from  the  representatives  :  see  Scott  v.  Wheeler,  12  Beav.  366. 

Where  two  defendants  put  in  a  joint  answer  and  admitted 
documents  in  the  possession  of  one  of  them  an  order  could 
not  be  made  against  him  without  serving  notice  of  the  appli- 
cation on  the  other  :  Smith  v.  Sidney,  6  Jur.  432. 

An  order  for  production  cannot  be  made  against  a  lunatic's 
committee  of  deeds  in  the  custody  of  the  court  having  juris- 
diction in  lunacy,  for  they  are  not  in  his  possession  or  control : 
Vivian  v.  Little,  11  Q.  B.  D.  370. 

Where  production  is  sought  of  a  testator's  documents  it 
seems  that  the  assent  of  the  executor  should  be  obtained  :  see 
Doe  d.  Marriott  v.  Hertford,  19  L.  J.  Q.  B.  526  :   Grcsley  v. 
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Mousky,  2  K.  &  J.  288  :  (see  an  exception  Fearer  v.  Williams, 
cited  post,  p.  355)  :  and  perhaps  also  of  the  heir  where  the 
documents  relate  to  real  estate  sold  by  the  testator  but  are 
not  muniments  of  title  so  as  to  pass  with  the  property,  for 
instance  maps  :  see  Doe  d.  Marriott  v.  Hertford. 

Q.U.  whether  production  could  be  ordered  where  the  right 
to  legal  possession  is  in  dispute  between  the  party  having 
corporeal  possession  and  other  persons  :  see  CaiDphcll  v.  Bal- 
housie,  22  L.  T.  879. 

The  following  are  miscellaneous  cases  : — 

Xopez  V.  Deacon,  6  Beav.  254  :  documents  in  the  possession  of  the  captain  of  a 
mine  on  behalf  of  the  defendant  and  co- adventurers  not  parties  in  a  suit  by 
lessor  against  lessee ;  Jf«)-™^  V.  Walter,  lCr.&Ph.ll4:  3  Jur.  719  :  documents 
in  possession  of  treasurer  of  a  concern  (Times  ne"wspaper)  in  "which  other  per- 
sons not  parties  were  interested ;  jEdmnnds  t.  Foley,  30  Beav.  282  :  suit  deal- 
ing with  a  moiety  of  property,  deeds  relating  to  the  whole  property  in  the 
custody  of  the  solicitor  of  the  defendant  and  of  the  owner  of  the  other  moiety 
not  a  party  ;  Jlonell  v.  Wooiton,  13  Beav.  105  :  documents  in  joint  possession 
of  defendant  and  his  co-executor  not  a  party,  or  of  their  solicitor  ;  Palmer  v. 
Wright,  10  Beav.  234  :  documents  sworn  not  to  be  in  the  party's  possession 
power  or  control  but  in  possession  of  his  solicitors  as  successors  to  the  solici- 
tors of  a  testator  and  of  his  executors,  the  party  being  executor  of  one  of 
these  executors  ;  Sueet  v.  Hunter,  9  Jur.  807 :  documents  in  the  hands  of  a 
party  agent  to  persons  not  parties  ;  Bayley  v.  Cass,  10  "W.  E.  370 :  testator's 
drafts  in  banker's  custody  referred  to  in  an  affidavit  of  the  banker  who  was 
not  a  party,  and  apparently  no  admission  by  the  party  himself  an  executor. 

Q,u.  whether  the  absence  of  remaindermen  is  any  objec- 
tion to  production  by  a  tenant  for  life  :  see  Dumlas  v.  Blake, 
10  It.  Eq.  E.  pp.  263 — 264,  where  (overruling  ibid.  9  ibid. 
640)  it  was  held  no  objection  to  production  of  a  document 
referred  to  in  the  answer  and  falling  within  the  doctrine  of 
Eardman  v.  Ellames  {seejjost,  p.  251)  :  and  Murphy  v.  Balfe, 
1  Ir.  Jur.  218,  following  Dimdas  v.  Blake;  qu.  that  is  to  say 
whether  their  interest  is  an  interest  of  the  nature  of  pro- 
perty, see  ante,  p.  1 94.  It  is  conceived  that  it  is  not  such  an 
interest.  Nor  are  many  of  the  various  interests  the  subject 
of  Chap.  VII.  post,  interests  of  such  a  nature.  See  however 
Bitgden  v.  Tylee  there  cited  p.  273,  where  the  interest  of  a 
settlor  seems  to  have  been  regarded  as  such  an  interest. 

In  Warrick  v.  Queen's  College,  L.  E.  4  Eq.  254  (and  see 
ibid.  36  L.  J.  Ch.  505,  at  an  earlier  stage)  the  principle  was 
carried  to  the  extent  of  protecting  defendants  (lords  of  a 
manor)  from  producing  documents  relating  to  the  compromise 
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of  a  dispute  between  themselves  and  a  person  not  a  party  to 
the  action  in  respect  of  certain  rights  claimed  by  him  against 
the  manor  of  a  similar  character  to  those  claimed  in  the  pre- 
sent action.  This  decision  seems  questionable.  The  docu- 
ments were  the  property  of  the  defendant :  and  the  other 
persons  had  only  an  interest  in  their  contents  and  no  property 
(see  ante,  p.  201)  in  the  documents  themselves.  In  Hutchin- 
son V.  Glover,  1  Q.  B.  D.  138  :  affirmed  33  L.  T.  834  (see 
ante,  p.  185),  an  order  was  made  on  the  defendants  for  pro- 
duction of  documents  embodying  a  compromise  arrived  at 
between  them  and  other  persons  in  another  action.  There 
are  observations  by  Blackburn,  J.  which  seem  to  show  that 
he  considered  that  these  other  persons  might  have  objected 
to  their  production  but  had  not  done  so.  It  does  not  how- 
ever appear  that  these  other  persons  had  any  property  in  the 
documents  :  if  they  had,  of  course  no  order  could  have  been 
made  for  production  in  their  absence :  see  Kearsley  v.  Phillips, 
10  a.  B.  D.  pp.  37,  43. 

As  to  the  right  of  a  trustee  or  person  having  a  representative 
character  to  produce  documents  in  the  absence  of  the  cestuis 
que  trusts  or  persons  whom  he  represents. 

A  trustee  as  a  general  rjJe  cannot  be  ordered  to  produce  documents  relating 
to  the  trust  property  in  the  absence  of  the  cestuis  que  trusts :  Ford  v.  Dolphin, 
1  Dr.  p.  223  :  (as  to  Ms  disclosing  the  contents  of  the  documents  see  post, 
pp.  302,  304).  This  was  asuit  brought  by  a  creditor  of  the  settlor  to  impeach 
a  deed  settling  property  on  his  wife,  and  an  order  on  the  trustee  for  its  pro- 
duction (and  of  the  solicitor's  bill  of  coats  in  preparing  it)  was  refused  in  the 
absence  of  mortgagees  under  a  power  of  appomtmeut  in  the  deed  by  the 
wife,  though  if  the  plaintiff  had  been  the  only  person  who  could  impeach  it 
and  therefore  had  been  in  a  position  to  confirm  the  appointment,  it  seems  an 
order  would  have  been  made. 

But  where  an  action  is  brought  by  a  trustee  for  the  benefit  of  and  by  the 
direction  of  the  cestuis  que  trusts  he  is  bound  (in  answer  to  a  bill  of  discovery 
for  they  cannot,  see  ante,  p.  40  n.  be  made  parties  to  the  bill ;  but  qu.  whether 
not  on  the  general  principle)  to  produce  everything  in  his  possession  or  power 
as  such  trustee  to  the  same  extent  as  if  he  had  not  oidy  the  legal  but  also 
the  beneficial  interest:  Few  v,  Guppy,  13  Beav.  457,  pp.  471—472.  Nor  does 
it  make  any  difference  where  as  in  this  case  the  trustee  is  also  the  solicitor 
of  the  trust ;  for  in  whatever  capacity  he  holds  the  documents,  as  for  the 
purpose  of  the  action  he  represents  the  parties  beneficially  interested.  See 
also  Kearsley  v.  Phillips,  10  Q.  B.  D.  36,  where  apparently  if  both  trustees 
had  been  before  the  court  production  would  have  been  ordered. 

In  other  cases  although  persona  not  before  the  court  have  had  some  pro- 
perty in  the  documents  production  has  been  ordered  on  the  ground  that 
the  parties,  on  whom  the  order  was  made  and  having  actual  corporeal  nos 
session  of  the  documents,  were  sued  in  a  representative  character  or  mio-ht  be 
regarded  for  the  purpose  of  the  litigation  as  the  representatives  of°thesfi 
other  persons  who  had  no  interest  distinct  from  theirs.     The  interests  of 
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members  of  a  olub  :  Sichardson  v.  Sastings,  7  Beav.  354  (they  not  being 
necessary  parties) :  and  of  shareholders  and  directors  of  a  company  :  Gli/n  v. 
Caulfteld,  3  M.  &  G-.  463,  (the  defendants  being  shareholders  and  agents 
appointed  to  wind  up  the  company  with  full  powers  for  that  purpose),  re- 
ferred to  and  not  disapproved  in  Pmny  v.  Goode,  17  Jur.  p.  83:  have  been 
disregarded  on  this  ground.  So  the  secretary  of  the  Board  of  Trade  having 
accepted  the  action  in  his  of&oial  capacity  has  been  regarded  as  representing 
the  Board  of  Trade  qua  the  production  of  documents  belonging  to  that  de- 
partment :  Kain  v.  Farrer,  37  L.  T.  469.  So  the  public  officer  of  a  joint 
stock  banking  company  was  held  to  represent  it  even  after  dissolution,  and 
therefore  an  order  for  production  of  documents  scheduled  by  him  as  being  in 
the  possession  of  the  directors  and  the  solicitors  of  the  company  might  be 
made  against  him  :  Sail  v.  Connell,  3  T.  &  C.  707. 


As  to  a  mortgagee's  right  to  produce   his  mortgagor's 
documents  of  title. 

A  mortgagee  has  no  right  to  produce  his  mortgagor's  documents  of  title  : 
Lambert  v.  Rogers,  2  Mer.  490.  Therefore  where  a  tenant  in  common  had 
assigned  his  share  and  then  became  mortgagee  of  it,  the  other  tenant  in 
common  could  not  compel  him  to  produce  the  deeds  in  his  possession  as 
mortgagee  :  ibid.  (But  qu.  whether  there  might  not  be  an  exception  where 
the  applicant  has  a  property  in  the  documents  see  post,  p.  272.)  See  also 
Lockett-v.  C'arij,  cited  ^os<,  p.  205. 

The  decision  in  Balk  v.  JIai-grave,  3  Beav.  448  and  4  Beav.  119  where  a 
mortgagee  was  ordered  to  produce  his  mortgagor's  documents  of  title  in 
answer  to  a  biU  of  discovery,  was  rested  on  the  special  ground  that  the 
mortgagor  not  being  a  party  to  the  action  at  law  could  not  be  made  a  party 
to  the  bill  of  discovery.  Here  also  it  may  be  noted  that  the  action  was  by  a 
lessor  upon  the  covenant  for  payment  of  rent  in  the  lease  the  subject  of  the 
mortgage,  and  that  the  documents  in  queftion  were  the  mortgage  and  the 
lease  of  which  there  was  no  counterpart,  and  as  to  the  latter  at  all  events 
production  could  have  been  had  under  the  common  law  equitable  jurisdiction  : 
see  post,  p.  264. 

Wiere  the  mortgagee  is  a  trustee  of  the  mortgage  the  persons  beneficially 
interested  have  a  right  to  see  the  documents  :  Gougk  v.  Offley,  5  D.  Gr.  &  Sm. 
653.  In  this  case,  an  administration  action,  the  trustees  and  executors 
were  compelled  to  produce  the  deeds  relating  to  the  property  on  mortgage  of 
which  the  trust  funds  were  invested,  although  some  of  the  mortgagors  not 
only  refused  their  consent  but  stated  that  they  would  rather  pay  ofE  the  debt 
than  have  their  title  seen  (the  husband  of  the  plaintiff  beneficiary  being  a 
local  attorney),  and  although-the  parties  to  and  dates  of  the  mortgages  and 
the  value  of  the  property  comprised  therein  and  the  amounts  of  the  mort- 
gages and  rates  of  interest  had  all  been  set  out. 

Where  a  mortgagee  has  copies  of  the  documents  of  title  relating  to  the 
mortgaged  property  and  does  not  say  that  he  holds  them  as  trustee  for  the 
mortgagor  they  must  be  produced:  Mercy  v.  Ferrers,  4  Beav.  97.  This  is  a 
good  illustration  of  the  difference  between  discovery  and  production  of  docu- 
ments in  which  other  persons  have  some  property,  see  ante,  p.  135,  and^os*, 
p.  305  :  and  see  as  to  copies  ^osi,  p.  206. 


As  to  the  lien  of  a  solicitor  or  other  persons  : — 

(1)  Where  the  client  or  person  against  whom  the  lien  is 
claimed  is  called  on  to  produce  : 

(2)  Where  the  solicitor  or  person  who  claims  the  lien  is 
called  on  to  produce.     (This  point  is  considered  here  as  a 
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matter  of  convenience  though  it  has  obviously  nothing  to  do 
with  the  subject  of  this  sub-section  (g) ). 


(1.)  Where  the  Client  &c.  is  called  on  to  Produce. 

The  order  for  production  of  a  document  will  be  made  on  the  client  even  if 
his  solicitor  claims  a  lien  upon  it :  Vale  v.  Oppert,  L.  R.  10  Ch.  340  ;  Modiclc 
T.  Gandell,  10  Beav.  270:  and  see  McCann  v.  Beere,  1  Hogan,  129. 

Lord  Redesdale  gave  as  his  reason  for  making  such  an  order  that  if  the 
client  was  hound  to  produce  the  document  for  the  benefit  of  a  third  person, 
so  also  must  the  solicitor,  and  that  his  lien  was  only  good  as  between  himself 
and  his  client:  Furlong'^.  Soioard,  2  Sch.  &  Lef.  115.  But  the  rule  laid 
down  by  Lord  Eldon  in  Ex  parte  Shaw,  Jao.  270,  and  approved  by  James, 
L.  .T.  in  Vale  v.  Oppert,  p.  341,  was  that  if  the  party  could  not  produce  them 
without  paying  his  solicitor's  bill  of  costs  he  must  do  so,  thus  apparently  ad- 
mitting to  some  extent  at  all  events  the  validity  of  his  lien  under  such  cir- 
cumstances. And  JSx  parte  Shaw  was  followed  in  Goodeheap  v.  Waring,  16 
Jur .  686,  the  party  being  there  a  trustee :  and  see  Monsel  v.  Lindsay,  1 3  Ir. 
Eq.  R.  144,  where  the  personal  representative  of  the  solicitor  claimed  a  Hen. 
In  Ley  v.  IBarloio,  1  Exch.  800,  where  an  order  for  inspection  was  made  on 
clients  under  the  common  law  equitable  jurisdiction  (see  post,  p.  267),  it  seems 
to  have  been  considered  that  the  solicitors  could  not  set  up  their  lien  under 
such  circumstances,  apparently  by  analogy  to  cases  where  a  solicitor  as  wit- 
ness was  not  allowed  to  set  up  his  own  lien ;  but  qu.  whether  different  con- 
siderations are  not  involved  in  such  cases;  see^os^,  p.  205. 

In  Kettlewell  v.  Barstow,  20  W.  R.  621,  the  lien  of  a  former  solicitor  for 
costs  seems  to  have  been  treated  as  a  reason  for  not  ordering  production. 

In  VaU  V.  Oppert  the  defendant  had  changed  his  solicitors  in  the  suit,  and 
the  Ken  was  claimed  by  the  former  solicitors :  and  James,  L.  J.  considered 
that  if  in  such  a  case  no  order  were  made,  a  party  would  use  that  machinery 
to  escape  production  :  ibid.  p.  342. 

But  where  the  party  is  bankrupt  and  cannot  discharge  the  lien  liberty  will 
be  given  him  to  apply  if  he  is  unable  to  get  production,  and  no  attachment 
would  have  been  issued  against  him  under  the  old  practice  without  the  leave 
of  the  court :  Vale  v.  Oppert :  and  see  Rodick  v.  Gandell,  p.  272,  where  it  was 
said  further  that  the  bankrupt  must  if  he  found  a  difficulty  come  to  the  court 
to  give  him  an  opportunity  of  taking  proceedings  to  compel  production  from 
the  solicitor  (as  in  the  ordinary  case  where  an  agent  wrongly  withholds  a 
document,  see  ante,  p.  195.  In  such  a  case  the  party  must  make  more  than 
a  formal  application  to  his  sohcitor  for  them :  he  must  satisfy  the  court  that 
he  has  done  his  best  to  comply  with  the  order:  James,  L  J  in  Valey  Oppert 
p.  342.  ■  ' 

Where  the  client  is  a  trustee  (and  so  no  doubt  in  any  case)  time  will  be 
given  for  him  to  discharge  the  lien :   Goodeheap  v.  Waring,  16  Jur.  586. 

Where  the  defendants  represented  a  company  and  admitted  documents  in 
their  power,  and  the  solicitors  to  the  company,  one  of  whom  was  a  defendant 
claimed  a  hen  upon  them  for  certain  costs,  Knight.-Bruce,  V.  C.  considered 
that  he  was  not  at  liberty  to  order  them  to  discharge  the  lien  for  the  purpose 
of  facilitating  production :  Wroughton  v.  Barclay,  11  Jur.  274. 

The  solicitor  cannot  set  up  his  Hen  acquired  in  the  cause  against  the  right 
of  the  other  parties  in  the  cause  to  production :  James,  L.  J.  in  Vale  v.  Oppert 
p.  342  :  and  see  Belaney  v.  French,  post. 

In  Re  Williams,  30  L.  J.  Ch.  610,  it  was  held  that  a  solicitor  who  had  been 
committed  for  disobedience  to  an  order  for  delivery  up  of  all  documents  in 
his  possession  or  power  must  be  discharged,  for  the  documents  were  in  the 
possession  of  counsel  and  of  a  law  stationer  who  claimed  a  lien  for  unpaid 
fees  or  charges  and  he  had  no  money  of  hie  clients  to  pay  them  with. 
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In  Xorth  v.  Suher,  29  Beav.  437,  the  defendant,  having  been  committed 
for  contempt  for  non-prodnotion  of  documents  admitted  by  his  atfidavit  to 
be  in  his  possession  or  power,  was  discharged  on  the  ground  that  prior  to 
the  suit  the  documents  were  in  the  possession  of  auctioneers  who  claimed  a 
lieu  on  them  which  the  defendant  was  unable  to  discharge,  following  Be 
Williams^  ante. 

Where  the  documents  are  pledged  there  is  no  obligation  on  the  party 
called  upon  for  production  to  redeem  them :  Liddell^.  Norton,  Kay,  App.  11. 

(8)  Where  the  Solicitor,  &c.  (see  ante,  p.  203),  is  called  on  to 
Produce. 

"Where  the  solicitor  (or  person  claimuig  the  lieu)  is  the  person  from  whom 
production  is  required  different  considerations  have  a  place.  It  is  his  duty 
that  has  to  be  considered,  not  the  client's  duty  to  discharge  the  lien  :  see  Sope 
v.  LiddeU,  7  D.  G.  M.  &  G.  p.  338. 

As  witness  the  solicitor  cannot  set  up  his  lien  so  as  to  refuse  production 
under  a  subp.  due.  tec.  (see  Hope  v.  LiddeU  distinguishing  it  from  deUvery) 
except  to  the  persons  who  created  the  lien  or  persons  claiming  under  them  : 
Bope  V.  LiddeU,  20  Beav.  438,  affirmed  7  D.  G.  M.  &  G.  331  (distinguishing 
it  from  the  case  of  a,  mortgagee  and  citing,  pp.  338 — 339,  Doe  d.  Gilbert  v. 
Boss,  7  M.  &  "W.  pp.  121—122  :  and  Griffith  v.  Bickett,  7  Ha.  p.  303) :  Be 
Cameroii's  Coalbrook  ^-c.  Co.  25  Beav.  p.  4  (see  this  case  post,  p.  209)  :  Be 
Gregson,  26  Beav.  87,  where  the  trustee  of  a  marriage  settlement  was 
regarded  as  claiming  under  the  settlor  against  whom  the  lien  arose :  Brass- 
ington  v.  Brassingtan,  1  S.  &  S.  4.5.5,  a  suit  by  the  wife  of  the  settlor  to  en- 
force the  settlement  against  her  husband,  where  the  lien  for  the  costs  of  the 
settlement  was  held  not  good  to  defeat  her  right  to  production :  Thompson  v. 
Moseley,  5  C.  &  P.  501 :  Doe  d.  Kemp  v.  King,  2  M.  &  R.  437  :  C.  &  M.  396 : 
Ln  re  South  Essex  %e.  Co.  L.  E.  4  Ch.  p.  216. 

Where  a  solicitor  as  party  (and  so  any  person  litigating  with  a  person 
against  whom  he  claims  alien:  Brougham  v.  Caiivin,  16  W.  R.  688  :  see  as  to 
the  special  privileges  of  a  mortgagee,  Bk.  II.  Ch.  IV.  Sec.  3)  is  litigating  with 
his  client  it  is  conceived  that  iu  no  case  is  his  Uen  any  ground  for  refusing 
production.  The  lien  remains  notwithstanding  the  production  :  Hid.  p.  688. 
Lord  Komilly  drew  a  distinction  between  inspection  and  taking  copies  in 
such  a  case,  refusing  to  a  party  claiming  through  the  cKent  liberty  to  take 
copies  but  aUowing  him  inspection  :  Lockett  v.  Carij,  10  Jur.  N.  S.  144  :  but 
qu.  as  to  the  sovmdness  of  the  distinction  see  ante  p.  174.  In  this  case  docu- 
ments held  by  the  solicitors  as  mortgagees  from  the  client  were  protected  : 
see  as  to  this,  ante,  p.  203. 

The  followino'  were  laid  down  as  instances  where  the  solicitor  could  not 
set  up  his  lien  to  refuse  production  to  the  client  by  Lord  Eldon  in  Batch  v. 
Symes,  T.  &  R.  p.  92  :  where  the  client  executes  a  deed  in  favour  of  his  soli- 
citor and  reserves  to  himself  a  Hfe  interest  and  power  of  revocation,  a  wiU, 
where  the  client  seeks  to  impeach  a  deed  conveying  his  property  to  his  solicitor, 
for  the  object  of  the  suit  is  that  it  may  be  declared  a  nulUty  :  see  further  as 
to  this  last  point  and  the  stage  of  production,  post,  p.  258. 

Where  a  solicitor  receives  documents  pending  proceedings  for  a  winding- 
up  order  or  pending  or  for  the  purpose  of  an  administration  suit  he  cannot 
by  virtue  of  his  hen  refuse  to  produce  the  documents  for  the  purpose  of  the 
liquidation  or  suit,  for  he  takes  them  knowing  that  they  will  be  required  for 
that  purpose  and  that  other  persons  are  interested  besides  the  persons  who 
put  them  iato  his  hands  :  see  Cotton,  L.  J.  in  Be  Capital  Fire  Insurance  As- 
snciation,  24  Ch.  D.  pp.  419—420,  explaining  Belanei/  v.  French,  L.  R.  8  Ch. 
918 :  and  Boughton  v.  Bovghton,  23  Ch.  D.  169 :  and  see  Be  South  Bssex,  ^c. 
Co  i;  R.  4  Ch.  215  :  Baker  v.  Henderson,  4  Sim.  27  :  Warburton  v.  Edge, 
9  Sim'.  598  :  Be  FaithfuU,  L.  R.  6  Eq.  325.  A  solicitor  cannot  embarrass  a 
suit  by  keeping  papers  which  belong  to  an  estate  which  is  being  admiuistered 
by  the  court  and  cannot  use  that  means  of  obtaining  payment :  Belamy  v. 
French  p.  920.     But  as  to  documents  come  into  his  hands  before  the  suit 
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or  Kquidation  his  lien  remains:  Ee  Capital,  ^c.  Association,  p.  421.  These 
were  not  cases  of  discovery:  orders  were  made  for  delivery  up  without  pre- 
judice to  the, solicitor's  lien.  It  was  said  in  Bdamy  v.  French,  p.  920,  that 
if  there  had  been  an  express  charge  it  might  have  been  different. 

In  baukruptcy  it  seems  that  his  lien  even  if  arising  out  of  matters  before 
the  bankruptcy  is  no  ground  for  his  refusing  to  produce  the  documents  for 
the  trastee's  inspection :  Re  ToUman,  13  Ch.  D.  885  :  Ex  parte  Parsons,  19 
W.  R.  235  :  Ex  parte  Caldecot,  Mont.  55 :  and  see  post,  Bk.  III..  Ch.  V. 
Sec.  2. 

As  to  letters  and  other  documents  communicated  or  en- 
trusted to  the  party  in  confidence,  and  copies  of  them. 

It  is  laid  iovmpost,  p.  302,  as  a  general  principle  of  discovery  that  the  mere 
fact  that  the  giving  of  the  discovery  will  involve  a  breach  of  confidencS  as 
against  some  third  person  or  in  any  way  affect  or  prejudice  his  interests  does 
not  constitute  of  itself  an  independent  objection  to  giving  the  discovery,  a  dis- 
closure under  the  compulsion  of  the  court  being  for  this  purpose  distinguished 
from  a  voluntary  disclosure  out  of  court.  It  follows  from  this  that  (1)  the  mere 
fact  that  a  third  person  not  before  the  court  has  any  property  in  a  document 
is  no  protection  against  disclosing  its  contents  either  in  answer  to  interroga- 
tories or  by  production  of  a  copy  (if  it  be  the  sole  and  absolute  property 
of  the  party,  see  post,  p.  207,  and  ante,  p.  203) :  see  ante,  p.  135,  and  post, 
p.  305 :  (2)  that  the  mere  fact  that  a  third  person  not  before  the  court  has 
an  interest  in  the  matter  of  a  document  without  having  any  property  in  the 
document  itself  is  no  protection  against  producing  it,  see  ante,  p.  194. 

The  receiver  and  possessor  of  a  letter  cannot  refuse  production  of  it  or 
copies  of  it  in  a  court  of  justice  for  the  pirrposes  of  public  justice :  Sopkinson 
V.  Burghley,  L.  R.  2  Ch.  447  ;  Gee  v.  Fritchard,  2  Sw.  p.  427  ;  although  he 
has  only  a  special  and  not  the  sole  property  in.it  and  is  not  as  a  rule  justi- 
fied in  publishing  it  to  the  world  without  the  consent  of  the  writer,  for  at 
most  he  has  only  a  joint  property  in  it  with  the  writer  :  Gee  y.  Pritchard, 
pp.  425—427  :  Pope  v.  Curl,  2  Atk.  p.  342.  The  property  of  the  writer  is  in 
fact  rather  a  property  in  the  contents  of  the  letter  than  in  the  actual  docu- 
ment itself :  this  is  perhaps  the  sole  property  of  the  receiver :  Pope  v.  Curl. 
So  far  as  it  might  be  regarded  as  a  breach  of  confidence  for  the  receiver  to 
communicate  the  contents  to  a  third  person,  this  constitutes  no  objection  to 
production  or  discovery  for  the  purposes  of  public  justice :  see  post,  p.  302. 
In  Sopkinson  v.  Burghley,  an  action  by  a  member  of  a  club  against  the 
trustees  and  committee,  the  defendants  were  ordered  to  produce  a  letter 
written  to  them  by  a  stranger  marked  private  and  confidential  (on  an  under- 
taking not  to  use  the  document  or  any  copy  of  it  for  any  collateral  object,  as 
in  Richardson  v.  Hastings,  7  Beav.  354,  and  see  post,  p.  238)  although  the 
writer  had  expressly  refused  permission.  "  The  writer  of  a  letter  trusts  the 
receiver  with  the  letter  and  he  must  take  the  consequence  of  its  being  in  his 
possession.  The  question  which  now  arises  is  between  a  stranger  and  the 
receiver.  If  the  sender  of  a  letter  wishes  to  restrain  the  receiver  from 
showing  it  to  any  other  person,  he  must  file  a  bUl  for  that  purpose.  Unless 
that  is  done  the  property  is  in  the  receiver :  "  Turner,  L.  J.  p.  448.  "  The 
question  in  aU  these  cases  is  what  was  the  purpose  or  object  in  the  mind  of 
the  person  sending  the  letter.  The  writer  is  supposed  to  intend  that  the 
receiver  may  use  it  for  any  lawful  purpose,  and  it  has  been  held  that  publi- 
cation is  not  such  a  lawful  purpose.  But  if  there  is  a  lawful  purpose  for 
which  a  letter  can  be  used  it  is  the  production  of  it  in  a  court  of  justice 
for  the  furtherance  of  the  ends  of  justice.  In  the  present  case  the  receivers 
were  justified  in  declining  to  produce  the  letters  without  the  direction  of  the 
court:  but  they  cannot  now  refuse  to  produce  them : "  Cairns  £.  J.  ibid. 
p.  448.  >     •     • 

It  was  urged  in  argument  in  Reynolds  v.  GodUe,  4  K.  &  J.  88  (and  appa- 
rently  adopted  by  Lord  Hatherley,  p.  91,  though  he  refused  to  extend  the 
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proposition  to  the  case  of  a  document  produced  for  inspection  upon  compul- 
sion under  an  order  of  the  court,  as  to  which  see  post,  p.  239)  that  lintlwven 
T.  Cobb  (-2  D.  G-.  M.  &  a.  632,  affirming  ibid.  5  D.  G.  &  Sm.  595)  had  esta- 
blished the  g'eneral  proposition  that  where  a  party  has  obtained  documents 
from  a  third  person  in  confidence  and  for  a  limited  and  restricted  purpose 
he  could  not  be  compelled  to  divulge  them  (whether  by  production  of  the 
originals  or  of  copies,  see  p.  89,  or  otherwise)  except  for  that  purpose.  Now 
if  it  was  intended  to  mean  by  "divulging"  not  only  production  of  the  actual, 
document  but  also  the  divulging  its  contents  either  in  answer  to  interroga- 
tories or  by  producing  a  copy  of  the  document,  such  copy  being  the  sole  and 
absolute  property  of  the  party,  it  is  impossible  to  reconcile  the  proposition 
with  the  fundamental  principle  of  discovery  (s,ee  post,  p.  302)  that  breach  of 
confidence  as  against  a  thii'd  person  is  no  protection  against  giving  discoveiy. 
It  is  submitted  that  the  proposition  must  on  principle  be  limited  to  actual 
production,  production  that  is  to  say  of  the  document  itself  or  of  a  copy  of 
it  made  under  such  circumstances  that  it  is  not  solely  and  absolutely  the 
party's  own  property.  As  thus  limited  it  is  in  harmony  with  general  prin- 
ciples. For  it  rests  not  on  confidence  but  on  property.  The  third  person  so 
lending  a  document  or  allowing  a  copy  to  be  made  intends  to  retain  his  pro- 
perty in  the  document  or  to  possess  an  interest  of  the  nature  of  property  in 
the  copy :  and  therefore  production  cannot  be  ordered  in  his  absence.  Nor 
does  the  decision  in  Enthorm  v.  Cobb,  or  the  judgment  of  Knight  Bruce,  L.  J. 
on  appeal,  when  carefully  examined  warrant  any  extension  of  the  proposi- 
tion beyond  what  can  be  supported  on  such  a  basis.  In  this  case  the  plain- 
tifl:  had  procured  from  H.  and  H.  third  persons,  on  an  implied  if  not  on  an 
express  understanding  with  them  that  he  might  take  copies  and  use  them 
for  the  purpose  of  Ms  suit  but  not  otherwise  or  to  their  prejudice,  a  case  and 
opinion  taken  by  them  for  the  purpose  of  litigation  against  the  same  defen- 
dant on  substantially  the  same  matters.  Production  of  the  copy  so  made 
was  refused:  by  Parker,  V.-C.  on  two  groimds,  one  that  the  case  of  H.  and 
H.  being  a  common  case  with  that  of  the  plaintiif  it  was  in  substance  a  con- 
fidential communication  between  the  plaintiff  and  his  legal  adviser  (see  as  to 
this  post,  p.  366),  the  other  on  the  ground  of  the  interest  of  H.  and  H,  in  the 
document.  The  grounds  of  the  decision  in  the  Court  of  Appeal  are  best  ex- 
plained by  the  following  extracts  from  the  judgment  of  Knight  Bruce,  L.  J. 
p.  634.  "Now  the  first  question  is  for  what  purpose,  with  what  view,  upon 
the  materials  before  us  we  ought  to  infer  that  the  case  and  opinion  were  com- 
municated with  permission  to  copy  them.  In  my  opinion  the  just  and  inevit- 
able inference  is  that  the  communication  was  not  made  for  the  purpose  of 
allowing  unlimited  publication  and  use  but  was  made  in  confidence  for  the 
limited  and  restricted  purpose  of  assisting  them  in  that  claim,  which  was  for 
every  substantial  purpose  common  with  that  of  the  ladies  whose  solicitor 
lent  it  to  them.  I  infer  therefore  from  the  materials  before  the  court  that 
it  would  be  an  unjust  and  unlawful  act  on  the  part  of  the  present  defendants 
to  allow  that  case  and  opinion,  or  a  copy  of  it  which  is  the  same  thing,  to  be 
published  or  even  to  be  communicated  in  any  manner  except  for  the  purpose 
of  the  defence.  I  consider  that  these  ladies  had  and  still  have  a  material 
interest  in  the  document  the  production  of  which  to  their  own  adversary  is 
sought  by  this  application.  Without  entering  into  other  questions  which 
with  propriety  and  abiUty  have  been  discussed  upon  this  motion  it  is  sufficient 
for  me  to  be  satisfied  that  the  interest  of  the  ladies,  their  rights  with  respect 
to  these  documents,  and  the  limited  purpose  for  which  the  documents  were 
communicated,  do  of  themselves  preclude  aU  right  on  the  part  of  the  plaintiff 
to  the  production  of  the  documents  or  discovery  of  their  contents.  No  doubt 
there  are  in  this  passage  expressions  which  by  themselves  might  seem  to 
warrant  the  proposition  that  under  such  circumstances  the  contents  could 
not  be  compelled  to  be  divulged.  But  the  decision  itself  seems  to  have  been 
founded  upon  the  view  that  under  the  very  special  and  peculiar  circumstances 
of  the  case  the  persona  must  be  taken  to  have  had  a  material  interest  (that  is 
to  say  an  interest  of  the  nature  of  property)  in  the  actual  copy.     It  may  be 
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observed  that  the  learned  judge  seems  to  have  passed  over  the  vital  distinc- 
tion (see  ante,  p.  206,  and  post,  p.  302)  between  a  voluntary  disclosure  of  con- 
fidential matter  out  of  court  and  a  oompulsor  j  disclosure  under  the  sanction 
of  the  court. 

Qu.  as  to  Penlcethman  v.  White,  2  W.  K.  380,  where  a  partywas  ordered  to 
produce  documents  entrusted  to  him  by  a  stranger  upon  an  undertaking  to 
return  them  on  demand  and  in  the  meantime  not  to  part  with  the  possession 
of  them  to  any  other  person. 

A  defendant  is  not  bound  to  enforce  a  covenant  for  production  and  copies 
of  deeds  for  the  maintenance  and  manifestation  of  his  title  in  order  to  produce 
them  or  to  give  discovery  of  them  or  their  contents  to  a  plaintiff  who  is 
seeking  to  impugn  his  title  to  part  (minerals)  of  the  property  claimed  to  be 
conveyed  by  them :  and  qu.  whether  if  the  covenant  were  used  for  the  purpose 
of  giving  such  production  or  discovery  it  would  not  be  a  fraud  upon  the 
purpose  of  the  covenant :  Bethel  v.  Casson,  1  H.  &  M.  806 :  12  W.  B.  200. 
But  qu.  whether  on  general  principles  (see  ante,  p.  206)  he  could  refuse  to 
discover  the  contents  if  as  a  matter  of  fact  he  knows  them,  or  to  produce 
copies  if  he  has  them  and  they  are  his  sole  and  absolute  property :  see  ante, 
pp.  134,  135,  138,  206. 

In  some  oases  it  may  be  difficult  to  say  whether  certain 
documents  are  the  property  of  the  principal  or  agent : 
Tipping  v.  Chrke,  2  Ha.  p.  293. 

For  instance  books,  indexes,  memoranda,  plans,  sketches  of  the  estate, 
compiled  or  made  by  stewards  of  manors  or  land  agents  for  their  own  use  in 
performing  their  duties :  Winchester  v.  Bowker,  29  Beav.  479 :  Beresford  v. 
Driver,  14  Beav.  387  :  books  of  account  Tipping  v.  Clarice.  In  the  first  two 
cases  documents  of  this  kind  were  ordered  to  be  produced  in  order  that  it 
might  be  seen  from  their  nature  to  whom  they  belonged  :  see  ante,  p.  22. 

The  ordinary  books  journals  ledgers  or  letter  books  of  a  solicitor  are  his 
own  property:  WoodhatehT.  Freeland,  11  "W.  K.  p.  399:  and  see  Flight  y. 
EoUnson,  8_Beav.  pp.  30,  40,  although,  see  post,  p.  227,  the  client  may  be 
entitled  to  inspect  them  or  have  extracts  made  from  them. 

Copies  of  the  solicitor's  letters  to  third  persons  were  said  by  Lord  RomiLly 
in  Re  Thomson,  20  Beav.  547  to  be  the  solicitor's  property  if  not  charged  for : 
as  to  letters  by  the  client  to  the  solicitor  his  opinion  was  that  the  solicitor 
was  entitled  to  retain  them :  but  those  to  the  solicitor  from  third  persons 
were  the  client's,  for  the  solicitor  received  them  as  his  agent.  But  however 
this  may  be,  all  letters  of  this  kind  have  always  been  treated  as  the  client's 
property  for  the  purpose  of  an  order  for  production. 

Bills  of  costs  are  the  client's  documents :  see  Flight  v.  Sobinson,  8  Beav. 
p.  40. 


(h)    Where  the  other  Persons  interested  are  Parties. 

"Where  the  other  persons  interested  are  parties,  no  order 
can  be  made  against  them  if  they  have  not  admitted  any 
possession :  see  Murraij  v.  Walter,  Cr.  &  Ph.  114 :  but  see 
Fenwick  v.  Reed,  post. 

It  is  conceived  however  that  application  may  be  made  to 
them,  and  if  they  assent  to  the  production,  or  if  they  disclaim 
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any  interest  In  the  documents,  an  order  may  be  made  either, 
against  the  party  alone  or  against  the  party  joiatly  with 
them.  And  qn.  whether  the  proper  course  is  not  to  serve 
the  summons  for  the  order  for  production  upon  them :  see 
Cameron's  Coalhvook,  ^c.  Co.  cited  iMst,  p.  425 :  and  see  the' 
cases  post. 

In  Fcnwiclx  v.  Reed,  1  Mer.  114,  Lord  Eldon  treated  the 
admission  of  possession  by  the  party's  attorney,  himself  a 
pai-ty,  as  an  admission  by  the  client :  see  pp.  120,  126.  The 
case  however  was  a  peculiar  one.     See  ante,  p.  191. 

In  Gaskell  v.  Chamhers,  26  Beav.  303,  a  suit  by  a  plaintiff 
on  behalf  of  the  shareholders  against  the  directors,  the 
solicitors,  other  officers  of  the  company  and  the  company,  the 
directors  admitted  documents  in  the  possession  of  the  defen- 
dant S.  one  of  the  solicitors  to  the  company  :  Y.  another  of 
the  solicitors  to  the  company  admitted  possession  of  other 
documents  as  solicitor  of  the  directors.  A  summons  was 
taken  out  against  the  directors  and  T.  for  production  of  all 
the  documents ;  the  company  were  directed  to  be  served  but 
did  not  appear.  The  order  was  made,  for  (p.  305)  the 
owners  of  the  documents  did  not  object;  the  company  did 
not  appear,  and  the  directors  did  not  object ;  and  Y.  had  no 
interest,  for  he  held  them  for  the  directors  whom  therefore  it 
was  necessary  to  serve. 

In  BlenJiinsop  v.  Blenkinsop,  2  Ph.  p.  608  (see  this  case 
further  post,  p.  425),  Lord  Cottenham  said  "  The  Master  of 
the  EoUs  cannot  have  meant  to  say  that  if  one  defendant 
says  '  I  have  documents  in  my  possession  but  they  belong  to 
a  co-defendant '  and  either  puts  in  no  answer  or  says  that  he 
has  nothing  to  do  with  them  the  court  is  to  be  baffled  by 
that  course  of  proceeding  between  two  defendants."  Qu. 
whether  the  decision  in  Walhurn  v.  Ingilbij,  1  M.  &  K.  79, 
cited  ante,  p.  209,  was  not  partly  based  on  grounds  of  this 
kind.  There  four  defendants  admitted  possession  by  their 
solicitor  on  behalf  of  themselves  and  other  defendants  who 
had  successfully  demurred,  and  Lord  Brougham  (pp.  82—83) 
considered  it  to  be  a  contrivance  to  defeat  the  jurisdiction  of 
the  court  and  avoid  production,  and  made  an  order. 


310  BK.  I.    CHAP.  V.    SECT.  X. 

X.  The  Affidavit  of  Documents. 

See  generally  as  to  the  affidavit  of  documents  ante,  p.  155. 

As  to  the  documents  necessary  to  be  included  in  it  as 
"  relating  to  any  matter  in  question,"  see  ante,  Section  YIII. 
sub-section  (a). 

As  to  the  documents  necessary  to  be  included  in  it  as  rela- 
ting to  a  particular  matter  in  question  if  limited  in  that  way, 
see  ante.  Section  YIII.  sub-section  (b). 

An  affidavit  of  documents  is  either  sufficient  or  insufficient. 
Where  it  is  sufficient  no  further  affidavit  can  be  ordered. 
Where  it  is  insufficient  a  further  affidavit  can  be  ordered: 
for  the  court  is  not  restricted  to  requiring  from  a  paity  one 
affidavit  of  documents :  see  i)ost,  p.  211,  citing  Lyell  v.  Ken- 
nedy and  Noel  v.  Noel. 

An  affidavit  of  documents  may  be  insufficient  in  four  ways 

(1)  as  being  discredited  or  inconsistent :   see  post,  p.  214 : 

(2)  as  not  following  out  the  proper  form  :  see  j50s^,  p.  221 : 

(3)  as  not  sufficiently  identifying  the  documents :  see  post, 
p.  227 :  (4)  as  not  sufficiently  stating  the  grounds  of  objec- 
tion to  production  or  otherwise  insufficiently  claiming  protec- 
tion :  s&e  post,  p.  231. 

The  last  kind  of  insufficiency  is  obviously  of  a  difEerent 
character  to  the  other  kinds.  There  is  no  failure  of  compli- 
ance with  any  order,  but  a  failure  to  satisfy  the  court  that 
the  documents  ought  not  to  be  produced.  The  natural  result 
of  this  failure  is  production:  but  the  court  in  some  cases 
allows  the  party  to  file  a  further  affidavit  for  the  purpose  of 
establishing,  if  he  can,  a  valid  claim  to  protection :  see  fur- 
ther ^osif,  p.  231. 

Whenever  the  affidavit  is  conceived  to  be  insufficient  in 
any  of  the  first  three  ways  above  the  proper  mode  of  raising 
the  question  is  to  take  out  a  summons  to  consider  the  suffi- 
ciency, and  if  the  affidavit  is  held  insufficient  the  party  is 
deemed  not  to  have  complied  with  the  order  directing  it  to 
be  made  and  technically  could  be  proceeded  against  for  dis- 
obedience to  such  order ;  but  the  court  will  as  a  rule  (but  see 
post,  p.  219)  order  a  further  affidavit  to  be  made :  Dan.  Oh. 
Pr.  p.  1680. 
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[The  reference  on  the  preceding  page  to  Zyell  v.  Kennedy  should  be 
p.  215.] 

(a)  The  conclusive  Character  of  the  Affidavit  of  Docutnenfs 
generally,  and  in  particular  as  to  Non-Possession  and  Non- 
Relevancy, 

No  order  for  production  can  te  made  against  a  party 
unless  lie  has  directly  or  indirectly  admitted  possession  :  see 
post,  p.  191 :  and  relevancy :  see  ante,  p.  181. 

A  further  affidavit  of  document  can  be  ordered  only  under 
the  circumstances  considered  ^os^,  p.  215. 

Interrogatories  for  this  purpose  can  only  be  administered 
under  the  circumstances  considered  ^os^,  p.  213. 

A  party  cannot  be  cross-examined  upon  his  affidavit  of  docu- 
ments (but  see  after  decree  Pickering  v.  Pickering,  post,  p.  236), 
nor  can  evidence  be  adduced  to  contradict  it :  Wright  v.  Pitt, 
L.  E.  3  Ch.  p.  810 :  Newall  v.  Telegraph  Construction  Co. 
L.  E.  2  Eq.  p.  762 :  Manly  v.  Bcwicke  (2),  8  D.  G.  M.  &  Gr. 
470  (overruling  Kay  v.  Smith,  20  Beav.  566)  :  Underwood  v. 
Sec.  for  India,  12  Jur.  N.  S.  321  (where  it  was  sought  to 
show  that  a  document  sworn  to  be  confidential  was  not  so  : 
see  post,  p.  231)  ;  Westminster,  ^c.  Colliery  Co.  v.  Clayton, 
12  W.  E.  123  :  Ross  v.  Buhlin,  8(c.  R.  Co.  8  L.  E.  Ir.  Q.  B. 
0.  P.  &  Ex.  Div.  213 :  Jones  v.  Montevideo  Gas  Co.  post : 
Sail  V.  Truman,  post,  p.  213 :  Lyell  v.  Kennedy,  27  Ch.  D. 
p.  20  :  not  even  where  the  fraudulent  omission  of  a  document 
is  alleged  :  Reynell  v.  Sptrye,  1  D.  G.  M.  &  G.  656  :  nor  will 
an  affidavit  in  contradiction  be  received,*  even  where  the 
party  has  chosen  to  reply  to  it:  Reynell  v.  Spryc:  and  see 
Ross  v.  Dublin,  ^c.  R.  Co.  at  pp.  214,  215.  These  cases  were, 
with  the  exception  of  Undericood  v.  Sec.  for  India  and  Itjell 
V.  Kennedy,  all  cases  where  the  question  was  as  to  the  sug- 
gested omission  of  relevant  documents :  but  the  principles 


*  It  was  permissible  to  verify  a  document  stated  in  the  bill  and  neither 
admitted  nor  denied  on  a  motion  for  production  of  other  documents :  see 
Addis  V.  Camphell,  post,  p.  262 ;  Edwards  r.  Jones,  1  Ph.  601  :  but  not  to 
verify  a  fact :  ibid. 
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are  applicable  to  any  statements  in  the  affidavit  wliioli  are 
regarded  (whether  in  reaKty  so  or  not,  see  post,  p.  489)  as 
statements  of  fact.  In  all  questions  of  discovery  the  oath 
of  the  party  giving  the  discovery  is  conclusive  as  against 
the  oath  of  the  party  requiring  the  discovery :  see  Cotton, 
L.  J.  in  Lyell  v.  Kennedy,  p.  19.  Evidence  cannot  he  given 
to  prove  possession,  see  ante,  p.  191:  or  relevancy,  ante, 
p.  181. 

"  Either  party  to  an  action  hag  a  right  to  take  out  a  summons  that  the 
opposite  party  shall  make  an  afSdayit  of  documents :  vrhen  the  affidavit  has 
been  sworn,  if  from  the  affidavit  itself  or  from  the  documents  therein  referred 
to,  or  from  an  admission  in  the  pleadings  of  the  party  fronx  whom  discovery 
is  sought,  the  master  or  judge  is  of  opinion  that  the  affidavit  is  insufficient, 
he  ought  to  make  an  order  for  a  further  affidavit,  tut  except  in  oases  of 
this  description  no  right  to  a  further  affidavit  exists  in  favour  of  the  party 
seeking  production.  It  cannot  he  shown  by  a  contentious  affidavit  that  the 
affidavit  of  documents  is  insufficient.  This  was  the  practice  observed  in  the 
Court  of  Chancery  and  the  orders  and  rules  under  the  Judicature  Act  were 
made  in  imitation  of  it.  It  may  be  urged  that  a  party  seeking  production 
may  be  injured  by  the  wrongful  withholding  of  a  document  and  that  an 
affidavit  in  contradiction  ought  to  be  admitted  under  supervision.  But  this 
mode  of  proceeding  cannot  be  allowed :  the  affidavit  of  documents  must  be 
accepted  as  conclusive."  Brett,  M.  E.  in  Jones  v.  Montevideo  Gas  Co.  5 
Q.  B.  D.  p.  558.  In  order  to  support  a  summons  for  a  further  affidavit  of 
documents  on  the  ground  that  the  party  has  not  set  out  in  his  affidavit  all 
the  documents  which  he  ought  to  have  set  out,  the  adversary  cannot  file  a 
contentious  affidavit  or  be  heard  to  say  that  he  believes  and  has  good  grounds 
for  beheving  that  the  party  has  other  documents  material  to  the  question  in 
the  action :  see  Brett,  M.  R.  in  Comp.  Financiere  v.  Feruvian  Guano  Co.  11 
Q.  B.  D.  p.  61. 

The  object  of  this  practice  is  to  prevent  a  conflict  of 
affidavits  as  to  whether  the  affidavit  of  documents  is  sufficient: 
Cotton,  L.  J.  in  Jones  v.  Montevideo  Gas  Co.  p.  559. 

A  judge  wiU  be  severe  if  he  finds  that  expenses  have  been 
incurred  through  a  wrongful  suppression  of  material  docu- 
ments :  Thesiger,  L.  J.  ibid. 

Because  the  other  side  cannot  adduce  evidence  to  con- 
tradict the  affidavit  of  documents,  it  ought  to  be  full,  and 
will  be  construed  strictly  :  Cotton,  L.  J.  in  Gardner  v.  Irm'n, 
4  Ex.  D.  p.  53 ;  and  the  statutory  form  must  be  strictly 
followed :  see  post,  pp.  222,  230  (and  so  expressly  laid  down, 
by  the  Court  of  Appeal  in  a  recent  case,  unreported). 
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(a)  Interrogating  as  to  Bootiments  after  Affidavit  of  Documents. 

The  only  remedy  wMoh  the  party  has  where  the  adversary's 
affidavit  of  documents  is  sufficient  (see  ante,  pp.  210,  211)  is 
to  interrogate. 

If  any  document  is  suspected  to  he  wrongly  omitted  from 
the  affidavit  (for  instance,  where  hy  reason  of  the  general 
form  in  which  the  affidavit  is  necessarily  framed,  see  post, 
p.  221,  the  party  believes  that  there  are  documents  to  which 
the  party's  recollection  has  not  been  called,  or  that  he  has 
taken  rather  too  wide  a  view  in  his  own  favour  as  to  what 
may  or  may  not  be  pertiaent,  see  Newall  v.  Telegraph,  8fc. 
Co.  pp.  762 — 764  :  and  see  post,  p.  223),  but  the  affidavit  is 
technically  sufficient,  the  only  course  for  the  party  to  pursue 
(after,  perhaps,  calling  the  adversary's  attention  to  any 
particular  document  said  to  be  omitted,  as  suggested  by 
Wickens,  V.-C.  in  Newall  v.  Telegraph,  8fc.  Co.)  is  to  ad- 
miuister  interrogatories :  Jones  v.  Montevideo  Gas  Co.  5 
Q.  B.  D.  p.  558  :  Micall  v.  Telegraph,  8fc.  Co.  L.  E.  2  Eq. 
756 :  Thorpe  v.  Sutcliffe,  39  L.  J.  Oh.  712 :  Catt  v.  Tourle, 
18  "W.  E.  966,  and  19  W.  R.  56 :  and  so,  if  possible,  force 
the  necessary  admissions  as  to  possession  and  relevancy. 
For  this  purpose  it  was  formerly  necessary  for  a  plaintiff  (a 
defendant  filed  a  concise  statement  for  the  purpose:  see 
Newall  V.  Telegraph,  8fc.  Co.)  to  amend  his  bill:  Catt  v. 
Tourle:  Thorpe  v.  Sutcliffe:  Noel  v.  Noel,  1  D.  Gr.  J.  &  S. 
p.  492.  Under  the  present  practice,  if  one  set  of  interrogatories 
has  been  already  delivered,  or  in  actions  in  which  under 
rule  1  leave  is  necessary,  application  must  be  made  for  leave 
to  interrogate  for  this  purpose. 

The  circumstances  imder  which  it  is  admissible  to  interro- 
gate for  this  purpose,  and  the  kind  of  interrogatory  which 
would  be  allowed,  were  considered  by  the  Court  of  Appeal 
in  a  recent  case  of  Eall  v.  Truman,  29  Oh.  D.  307  :  52  L.  T. 
586. 

Tn  that  case,  after  the  defendants  had  made  an  affidavit  of  documents 
admittedly  sufficient,  the  plaintiff  interrogated  them  whether  they  had  not 
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in  their  possession  correspondence  between  themselves  and  certain  persons, 
ledgers,  valuations,  &c.  The  Court  of  Appeal,  affirming  Kay,  J.  held  the 
interrogatory  inadmissible.  "  Though  the  interrogatory  refers  to  particular 
classes  of  documents,  it  is  expressed  in  perfectly  general  terms.  It  amounts 
to  a  cross-examination  of  the  defendant  on  his  former  affidavit  as  to 
documents,  and  that  is  a  thing  ■which  cannot  be  allowed.  .  .  It  is 
difficult  no  doubt  to  say  what  circumstances  would  justify  the  putting  of  an 
interrogatory  as  to  documents  to  a  party  who  has  already  made  a  sufficient 
affidavit  of  documents.  But  if  the  court  is  satisfied  that  notwithstanding 
the  affidavit  there  is  or  may  be  some  specified  relevant  document  or  documents 
in  the  possession  of  the  party,  whom  it  is  desired  to  interrogate,  it  may 
possibly  be  right  to  allow  an  interrogatory  to  be  put  whether  that  particular 
document  or  those  particular  documents  is  or  are  in  his  possession.  But  a 
pi-imd  facie  case  must  be  shown  before  such  an  interrogatory  can  be  per- 
mitted :  and  it  should  be  made  the  subject  of  a  special  application.  .  .  In 
any  case  it  must  be  a  matter  for  the  discretion  of  the  judge.  .  .  And  in 
my  opinion,  it  would  never  be  right  to  allow  a  general  roving  searching 
interrogatory,  such  as  this  is,  to  be  put:  "  Cotton,  L.  J.  p.  320. 

It  may  be  suggested  that  whereas  in  order  to  justify  the  court  in  ordering 
a  further  affidavit  of  documents  only  the  admissions  of  the  party  can  be 
looked  at,  it  would  be  legitimate  to  file  an  affidavit  to  show  the  existence  of 
other  documents  in  support  of  an  application  to  interrogate. 

A  party  may,  it  is  conceived,  in  a  proper  case,  interrogate, 
although  he  might  have  successfully  applied  for  a  further 
affidavit ;  tut  Field,  J.  seems  to  have  held  otherwise  in 
Robinson  v.  Budgett,  "W".  N.  84,  p.  94. 

It  is  admissible,  also,  to  interrogate  in  the  case  of  a  claim  to 
protect  a  document  from  production  in  order  to  show  that  the 
facts  are  not  such  as  to  support  the  claim  :  see  Catt  v.  Tourle, 
18  W.  R.  966,  and  19  "W.  E.  56  :  Sicanston  v.  Lishman,  post, 
p.  226  :  and  the  dictum  cited  ante,  p.  110,  of  Bowen,  L.  J. 
in  Lyell  v.  Kennedy,  27  Ch.  D.  p.  30.  But  see  post,  p.  491, 
as  to  interrogating  to  documents  constituting  the  adversary's 
evidences, 


(h)  The  Circumstances  under  ichich  a  further  Affidavit  of 
Documents  imll  he  ordered. 

The  court  is  not  restricted  to  requiring  from  a  party  one 
affidavit  of  documents  only :   it  may  require  him  to  make 
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another  at  any  time,  if  there  is  a  reasonable  probability  or 
presumption  or  even  ground  for  suspicion,  derived  from 
certain  sources,  that  he  has  other  relevant  documents  in  his 
possession  :  see  Cotton,  L.  J.  in  Lyell  v.  Kennedy,  27  Oh.  D. 
p.  20,  and  ia  Hall  v.  Truman,  29  Oh.  D.  p.  319  :  and  Ifoel  v. 
JVoel  and  Wright  v.  Piff,  post,  p.  217 :  or  (according  to 
Brett,  M.  E.  in  Comp.  Flnancih-e  v.  Peruvian  Guano  Co.  11 
Q.  B.  D.  p.  63,  but  see  ante,  p.  181,  discussing  this  dictum) 
if  it  can  be  shown  from  these  sources  that  there  are  docu- 
ments which  it  is  not  unreasonable  to  suppose  may  contain 
information  which  may  directly  or  indirectly  enable  the 
applicant  to  advance  his  own  or  damage  his  adversary's 
case. 

The  sources    into   which  the   court   may  look  for    this 
purpose  are  the  following  : — 

The  affidavit  of  documents :  Jones  v.  Montevideo  Gas  Co. 
5  Qr.  B.  D.  p.  558  :  Comp.  Financiere  v.  Peruvian 
Guano  Co.  11  Q.  B.  D.  p.  61 :  Hall  v.  Truman,  29 
Ch.  D.  p.  319. 

The  documents  referred  to  in  such  affidavit :  ihid.  :  or  (it  is 
conceived)  referred  to  in  his  answer,  or  his  pleadings  : 
^M.whether  any  other  documents :  see  Lyell  y.  Kennedy, 
27  Ch.  D.  p.  20  :  A.  G.  Y.Emerson,  cited ^jos^, p. 503: 
Wagstaffe  v.  Anderson,  post,  p.  218:  and  see  as  to 
documents  neither  admitted  nor  denied,  but  verified 
by  affidavit,  Addis  v.  Campbell,  ante,  p.  211. 

The  pleadings :  ibid. :  Lyell  v.  Kennedy,  p.  20 :  and  in 
particular  admissions  in  the  party's  own  pleadings: 
Jones  V.  Montevideo  Gas  Co.  p.  558  :  Saull  v.  Broione, 
post,  p.  217. 

Answers  to  interrogatories:  see  the  chancery  cases, ^os^, 

p.  217. 
Qu.  whether  any  other  affidavit  of  the  party.  In  Wright 
Y.  Pitt,  post,  p.  217,  Lord  Hatherley  seemed  to 
consider  it  admissible  to  look  at  any  other  statement 
of  the  party  on  oath.  In  Cocq  v.  Sunsagaria  Coffee 
Co.   W.  N.    1868,   p.  216,   a   further   affidavit  was 
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ordered,  the  party  having  omitted  certain  documents 
mentioned  in  his  answer  and  in  depositions  before  an 
examiner  which  were  referred  to  in  his  answer.  In 
Alcook  V.  Gill,  "W.  N.  1869,  p.  270,  the  omission  of 
documents  mentioned  by  the  secretary  of  the  defen- 
dant company  in  his  examination  ex  parte  was  not 
considered  a  ground  for  ordering  a  further  affidavit. 
Where  after  an  affidavit  of  documents  had  been  made 
by  a  relator  and  plaintiff  certain  documents  apparently 
relevant  were  referred  to  in  an  affidavit  of  his  agent 
as  being  in  his  possession,  a  further  affidavit  was 
refused :  A.  G.  v.  Castleford,  27  L.  T.  644.  . 
See  also  generally  as  to  the  sources  into  which  the  court 
will  look  for  the  purpose  of  testing  the  truth  of  a  claim 
to  withhold  a  document,  post,  p.  503  ;  or  an  answer  to 
an  interrogatory,  ante,  p.  109. 

The  justification  for  the  ordering  of  a  further  affidavit  is 
that  the  party  has  by  his  own  admissions  discredited  the  state- 
ment in  his  affidavit  of  documents  :  see  Wright  v.  Pitt,  post, 
p.  217. 

The  denial  of  relevancy  when  repeated  in  the  further 
affidavit  is  conclusive,  unless  the  court  is  reasonably  satisfied 
of  its  untruth  :  see  ante,  p.  181. 

The  court  is  bound  by  the  description  of  the  nature  of  the 
documents  in  these  sources,  though  not  by  every  description 
of  their  contents,  if  it  can  see  from  their  nature  that  the 
description  is  not  or  may  not  reasonably  be  correct :  Brett, 
M.  E.  Comp.  Financiere  v.  Peruvian  Guano  Co.  11  Q,.  B.  D. 
p.  63  :  and  see  as  to  the  acceptance  by  the  court  of  the  party's 
description  of  his  documents  where  he  claims  protection  for 
them,  j?os#,  pp.  2-31,  503. 

Where  the  adversary  charges  that  the  party  has  omitted 
from  his  affidavit  improperly  certain  documents,  the  reason 
of  the  omission  may  be  either  that  they  are  not  relevant  or 
that  he  never  had  them  in  his  possession.  The  adversary 
must  therefore  show  from  the  above  sources  that  they  are  (or 


DISCOVERY  AND  PRODUCTION  OF  DOCUMENTS.  217 

may  be,  see  ante)  relevant  and  that  tlie  party  had  or  has 
them  in  his  possession.  Where  therefore  it  was  not  so  shown 
that  the  plaintiffs  had  a  certain  docmnent  in  their  possession 
(that  is  "  possession  "  for  the  purpose  of  the  affidavit,  see 
2}osf,  p.  224 :  the  language  here  used  by  Baggallay  and 
Brett,  LL.J.  seem  too  narrow,  for  if  they  had  at  any  time 
had  the  document,  see  Koel  v.  Koel,  Boss  v.  Dublin,  8fc.  Co. 
2Mst,  it  should  have  been  included  in  the  affidavit,  see  2Jost, 
p.  222),  a  further  affidavit  was  refused  as  to  that  document 
though  ordered  (see  as  to  the  usual  order  post,  p.  218)  as  to 
the  others,  which  with  it  had  been  referred  to  in  a  document 
disclosed  in  the  affidavit :  Compagnie,  Sfc.  v.  Peruvian,  8fc.  Co. 
pp.  60,  65,  further  cited  ante,  p.  184. 

The  following  are  the  chancery  cases  on  the  subject.  See 
also  those  in  the  note  ante,  p.  215 :  fjosf,  p.  234,  as  to  sealed 
up  portions  of  documents :  and  Welsh,  8fc.  Co.  v.  GasJdU,post, 
p.  217. 

No  admission  in  express  terms  is  necessary  if  by  inference  from  statements 
in  the  pleadings  the  judge  is  satisfied  that  the  party  has  other  material 
documents  relating  to  the  questions  in  the  cause  in  his  possession :  see 
.Tessel,  M.  E,  in  SmillT.  Browne,  L.  R.  17  Eq.  402  ;  and  Storey  v.  Lennox, 
1  il.  &  C.  p.  535.  In  Saull  v.  Broicne,  the  defendant  in  his  answer  had  set 
out  a  long  list  of  customers  of  his  business  which  could  not  have  been  made 
from  memory  but  in  his  affidavit  of  documents  mentioned  no  books  of  the 
business. 

"Eeaeonable  suspicion  "  (the  phrase  used  in  Noel  v.  jSfoel,  1  D.  Gr.  J.  &  S. 
468,  and  see  Lyell-v.  Kennedy,  ante,  p.  211)  is  no  ground  unless  it  is  founded 
on  the  pleadings  and  affidavits  :  see  Selwyn,  L.  J.,  in  Wright  v.  Fitt,  L.  R. 
3  Ch.  p.  811 :  as  in  NoelY.  Xocl,  where  documents  (letters)  referred  to  in  the 
answer,  clearly  relevant  and  which  must  have  been  at  one  time  in  the  defen- 
dant's possession  were  omitted  from  the  affidavit ;  and  see  Westminster^  ^c. 
Co.  V.  Clayton,  12  W.  R.  123,  where  a  further  affidavit  was  ordered  on  the 
ground  of  omission  of  documents  admitted  by  his  answer  to  be  in  his  posses- 
sion and  apparently  relevant. 

To  make  i^oel  v.  Soel  applicable  the  party  must  have  made  some  admission 
throwing  discredit  on  the  sufficiency  of  his  affidavit :  Lord  Hatherley  in 
Wright  V.  I'M,  p.  811  :  or  some  statement  on  oath  :  ihii.  p.  810  (see  as  to 
this  ante,  p.  215). 

Because  a  party  owning  land  the  subject  of  the  action  includes  no  deeds 
relating  thereto  a  further  affidavit  cannot  be  ordered,  for  his  ancestor  may 
have  mortgaged  the  land  so  that  he  may  never  have  had  any  deeds  in.  his 
possession  :  ibid.  p.  810. 

Wiere  a  railway  contractor  included  no  accounts  or  vouchers  in  his 
affidavit,  HaU,  V.  C.  refused  to  order  a  further  affidavit  not  being  judicially 
convinced  that  there  were  or  ever  had  been  such  documents,  or  having  suffi- 
cient assurance  of  it :  Appleby  v.  Waring,  L.  J.  Notes,  1880,  p.  125. 

Merely  because  it  is  suspected  that  a  party  has  stated  facts  incorrectly  or 
untruly  the  court  is  not  at  liberty  to  disregard  those  statements.  .  .  .  His 
answer  may  be  open  to  eveiy  possible  suspicion  and  yet  according  to  the 
practice  the  court  cannot  reject  it :  Sowes  v.  Fernie,  3  M.  &  0.  p.  637  (but 
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this  was  in  oonneotion  -witli  sealing  up  parts  of  documents  referred  to  in  an 
answer,  see  post,  p.  235,  and  not  a  question  of  ordering  a  further  affidavit  of 
documents,  see  ante,  pp.  109,  211). 

Query  whether  where  trust  funds  the  subject  of  the  action  have  passed 
through  a  party's  private  account,  and  no  pass  book  is  scheduled,  there  is 
sufficient  ground  for  the  court's  action.  This  point  arose  in  Richards  v. 
Watkins,  6  Jur.  N.  S.  168,  but  it  does  not  appear  clearly  whether  the  deci- 
sion was  based  on  this  ground. 

In  Wagstaffe  v.  Anderson,  39  L.  T.  332,  the  defendant  made  no  statement 
as  to  documents  which  had  been  in  Ms  possession,  and  therefore  a  further 
affidavit  was  inevitable :  but  the  court  seemed  to  think  that  it  might  be 
sufficient  ground  for  ordering  a  further  affidavit  that  the  plaintifl  had 
obtained  possession  of  a  letter  (from  the  defendant's  agents  to  himself) 
which  should  have  been  scheduled  in  the  defendant's  affidavit  as  having 
been  in  his  possession  and  which  referred  to  other  letters  which  should  also 
have  been  included :  but  qu.  whether  this  could  have  been  brought  within 
the  principles  laid  down  above. 

In  Original  Hartlepool,  ^c.  Colliery  Co.  v.  Moor^,  30  L.  T.  193,  a  fiu:ther 
affidavit  was  ordered,  certain  letters  by  the  client  to  the  solicitor  having 
been  discovered  and  produced,  but  not  the  letters  in  answer  to  which  they 
were  written. 

So  where  letters  from  a  third  person  to  the  solicitor  were  scheduled  in  the 
affidavit  and  they  were  endorsed  with  words  showing  that  they  were 
answered,  it  was  held  that  the  affidavit  was  insufficient  in  not  accounting 
for  the  copies  of  these  answers:  Weal  v.  Games,  28  S.  J.  613;  whether 
their  production  could  be  ordered  was  another  question  :  ibid. 

Where  production  was  ordered  of  certain  books  which  had  been  referred  to 
by  the  plaintiflE  and  he  produced  some  books  on  an  affidavit  and  subsequently 
a  further  affidavit  saying  that  these  were  the  only  books  he  had  ever  had 
relating  to  the  subject,  the  Court  of  Appeal  on  inspecting  the  books  were 
satisfied  that  though  the  affidavit  was  sufficient  in  form  the  plaintiff  was 
keeping  back  documents  which  he  ought  to  discover  and  therefore  dismissed 
his  action:  Danvilliers  v.  Myers,  W.  N.  83,  p.  58,  further  cited  ^os<,  p.  588. 

Where  a  company  omitted  from  their  affidavit  of  documents  a  balance 
sheet  and  books  of  account  which  were  clearly  relevant  to  the  matters  in 
question,  and  where  it  appeared  from  documents  included  in  the  affidavit 
that  the  balance  sheet  and  books  were  or  had  been  in  their  possession  a 
further  affidavit  was  ordered:  Moss  v.  Dublin,  ^-o.  Co.  8  L.  R.  Jr.  213, 
following  the  rule  laid  down  in  Jones  v.  Montevideo  Gas  Co.  ante. 

See  also  Richard  v.  Watkins,  6  Jur.  N.  S.  168  :  and  Imperial  Land  Co.  of 
Marseilles  v.  Masterinan,  22  W.  R.  66  (referred  to  by  Malins,  V.-C.  in  Corp. 
Hastings  v.  Ivall,  L.  E.  8  Ch.  pp.  1019 — 1020),  where  the  Court  of  Appeal 
reversed  the  vice-chancellor's  order  which  he  made  for  a  further  affidavit  on 
the  ground  of  omission  of  documents  referred  to  in  a  document  disclosed  in 
the  affidavit  of  documents. 

See  also  Boioes  v.  Fernie  and  Furcell  v.  MacNamara,  post,  p.  234,  where  the 
indexes  raised  suspicion. 


(c)  As  to  the  course  taken  hy  the  Court  in  Cases  ivhere   the 
Affidavit  is  Inconsistent  or  Discredited  as  ante,  p.  214. 

Where  it  is  shown  to  the  satisfaction  of  the  court  that  any 
documents  may  have  been  wrongly  omitted  from  the  affidavit 
the  court  will  either  order  a  further  affidavit  as  to  the  par- 
ticular documeats ;  Noel  y.  i{oel,  1  D.  Q-.  J.  &  S.  468  :  Wil- 
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Mf  V.  Thiselton,  1  N.  R.  42  :  Abud  v.  Riches,  2  Oh.  D.  360: 
Compagnie  Financib'e  y.  Peruvian  Guam  Co.  11  Q.  B.  D.  55 
(see  ffw/'e,  p.  184) :  Vi/se  v.  Jbsfer,  L.  E.  13  Bq.  602  :  and 
see  the  form,  App.  Ch.  I. :  or  a  further  general  affidavit :  see 
the  form,  App.  Ch.  I. :  Cocq  v.  Sunasgaria  Coffee  Co.  W.  N. 
68,  p.  216 :  West)mn<itcr,  ^c.  Co.  v.  Clayton,  12  W.  R.  123 ; 
Abud  Y.  Riches :  Saull  y.  Browne,  L.  E.  17  Eq.  402  (see 
«Hi'6',  p.  217),  where  apparently  (and  see  the  form,  App.  Oh.  I.) 
the  order  was  for  a  further  general  affidavit  stating  in  par- 
ticular whether  the  defendants  had  in  their  possession  any 
and  what  documents  relating  to  a  certain  business  ;  or  it  may 
refuse  to  order  a  further  affidavit  at  all  as  in  a  recent  case 
(ex  rel.)  where  the  court  was  of  opinion  that  the  omission 
was  neither  directly  nor  indirectly  of  importance  :  and  see 
Mall  v.  Burke  (reported  Times,  Aug.  7th,  1884)  where  the 
court  refused  to  order  a  further  affidavit,  considering  that 
though  the  document  in  question  (disclosed  in  an  answer) 
might  be  more  or  less  material  its  disclosure  was  not  neces- 
sary before  trial:  and  see  ante,  p.  215.  Or  the  court  may 
after  a  number  of  insufficient  affidavits  have  been  put  in, 
merely  declare  the  insufficiency  of  the  affidavit,  and  so  leave 
the  party  liable  to  be  proceeded  against  under  Ord.  XXXI. 
r.  21 :  see  for  instance  Thomas  v.  Palin,  21  Oh.  D.  360,  cited 
post,  p.  584,  where  application  for  attachment  was  made 
against  bim  :  and  see  ante,  p.  146,  as  to  such  an  order  in  the 
case  of  an  insufficient  answer. 

In  Bowes  v.  Fernie,  3  M.  &  0.  it  was  stated,  pp.  637 — 
638,  that  where  with  respect  to  a  particular  matter  a  party 
has  made  inconsistent  and  contradictory  statements  the 
adversary  may  adopt  and  act  upon  that  which  is  most  in 
his  favour,  and  that  if  there  were  any  books  or  accounts  as 
to  which  there  were  any  contradictory  statements  or  as  to 
which  the  documents  themselves  showed  a  discrepancy  in 
the  statements,  an  order  would  be  made  for  their  inspection. 
But  the  practice  is  to  allow  the  party  to  file  an  affidavit  in 
order  to  explain  the  discrepancy,  as  in  Westminster,  8(c.  Co. 
V.  Clayton  where  a  document  not  included  in  the  affidavit 
was  referred  to  in  the  answer  as  apparently  relevant  and 
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also  as  being  in  his  possession.     See  also  ante,  p.  210  :  and 
post,  p.  23o,  as  to  sealed  up  parts  of  documents. 


(d)  As  to  the  Manner  in  which  the  Affidavit  must  be  made. 

The  affidavit  of  documents  being  in  reality  an  answer  to 
an  imaginary  interrogatory  (see  Rochdale  Canal  Co.  v.  King, 

15  Beav.  11,  and  ante,  p.  155),  and  there  being  no  distinction 
of  principle  between  the  obligation  to  state  facts  in  it  and  in  an 
answer  to  interrogatories  (see  ante,  p.  140),  must  be  made  in 
the  same  manner  and  under  the  same  conditions  as  interroga- 
tories must  be  answered,  that  is  to  say,  according  to  the  best 
of  the  party's  knowledge  information  (remembrance)  and 
belief  :  see  as  to  this  obligation  in  answering  interrogatories 
ante,  p.  127 :  and  see  para.  7  of  the  form  of  affidavit,  2^ost, 
App.  Ch.  I.  :  and  see  also  post,  p.  502,  as  to  properly  exa- 
mining documents  when  protection  is  claimed  for  them. 

There  must  be  a  proper  examination  of  the  documents  in 
order  that  they  may  be  correctly  scheduled  :  Oahhett  v. 
Cavendish,  3  Sw.  267,  n. 

The  number  of  the  documents  is  no  excuse  for  an  imperfect 
examination  of  them,  and  the  court  will  if  necessary  allow 
time  to  prepare  a  proper  schedule :   Combe  v.  Corp.  London, 

16  L.  J.  Oh.  pp.  82 — 83 :  and  see  Williams  v.  Prince  of 
Wales,  8fc.  Co.  23  Beav.  338  :  and  Vyse  v.  Foster,  L.  E.  13 
Eq.  602 :  and  see  App.  Ch.  I.  as  to  form  of  summons  for 
time :  and  ante,  p.  144,  as  to  extension  of  time  for  answering 
interrogatories. 

In  Price  v.  Price,  48  L.  J.  Ch.  215,  the  party  said  in  his 
affidavit  that  he  was  unable  to  say  exhaustively  that  there 
might  not  be  other  documents  which  he  was  unable  to  find : 
the  affidavit  was  held  insufficient. 

See  Ellioand  v.  McDonnell,  post,  p.  223,  where  after  a  dili- 
-gent  search  certain  documents  could  not  be  found. 

Where  documents  which  ought  to  be  included  in  the  affi- 
davit are  not  in  the  party's  corporeal  possession  he  is  bound 
to  make  the  same  exertions  and  take  the  same  steps  in  all 
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respects  as  if  he  were  interrogated  either  directly  as  to  the 
contents  of  such  documents  or  as  to  matters  which  he  could 
only  answer  by  reference  to  and  inspection  of  them :  (as  to 
which  see  ante,  p.  135,  and  in  particular  Taylor  v.  Rundell 
cited  on  p.  136)  :  see  ante,  p.  195,  as  to  producing  documents 
not  in  his  corporeal  possession. 

The  parties  must  give  all  the  information  in  their  power  in 
this  respect :  Clinch  v.  Financial  Corporation,  L.  E.  2  Eq. 
p.  273. 

Where  partnership  documents  were  numerous  and  in  dif- 
ferent parts  of  the  world  and  the  time  and  expense  of  pre- 
paring a  schedule  would  be  great  the  party  was  held  bound 
to  schedule  them  in  the  affidavit :  V>/se  v.  Foster :  and  see 
Whyte  V.  Ahrens,  32  W.  E.  312,  where  six  months  was  given 
for  fihng  an  affidavit  of  documents  in  Japan. 

The  party  must  satisfy  the  court  that  he  has  taken  all 
proper  means  to  get  the  information :  Merle ns  v.  Saigh,  3 
D.  Gr.  J.  &  S.  528.  In  this  case  the  defendant  in  answer  to 
an  interrogatory  for  discovery  of  documents  said  that  all  his 
documents  were  in  the  possession  of  his  clerk  at  New  Orleans, 
that  it  would  be  necessary  for  him  personally  to  go  there  to 
search  select  and  procure  them  and  that  he  could  not  do  so 
without  runniag  the  risk  of  being  arrested  :  it  was  held  (diss. 
Knight  Bruce,  L.  J.)  that  it  was  not  sufficient  on  the  ground 
that  it  did  not  appear  that  he  made  iaqmries  of  any  persons 
who  would  be  likely  to  give  him  information. 


(e)  As  to  the  Form  of  Affidavit — as  to  lost  Documents. 

The  affidavit,  to  be  made  by  a  party  against  whom  such 
order  as  is  mentioned  in  the  last  preceding  rule  has  been 
made,  shall  specify  which,  if  any,  of  the  documents  therein 
mentioned  he  objects  to  produce,  and  it  shall  be  in  the  form 
No.  8  in  App.  B  (see  App.  Ch.  I.),  with  such  variations  as 
circumstances  may  require.     Eule  13. 

This  form  is  the  same  as  that  in  use  under  the  Ch.  P.  Act, 
1852  :  Rochdale  Canal  Co.  v.  King,  15  Beav.  11. 
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It  is  framed  on  the  model  of  a  carefully  prepared  answer 
to  the  interrogatories  of  a  searching  bill :  ihid. 

The  form  of  affidavit  is  ohligatory :  "  shall  be  "  not  "  may 
be  "  as  in  the  old  rule  13,  see  App.  Ch.  II.  But  even  under 
that  rule  it  v^as  intended  to  be  the  common  form  and  to  be 
exhaustive  :  Lindley,  L.  J.  W.  N.  76,  pp.  39—40  :  the  form 
in  use  under  the  0.  L.  P.  Act,  1854,  section  50  being  held 
insufficient :  Anon.  W.  N.  75,  p.  240.  In  chancery  though 
not  obligatory  it  was  generally  adhered  to  and  only  varied  in 
so  far  as  might  be  necessary  to  meet  the  circumstances  of  the 
case,  Dan.  Ch.  F.  1934 :  Rochdale  Canal  Co.  v.  King :  fVood- 
hatch  V.  Freeland,  11  W.  E.  398. 

Any  omission  renders  the  affidavit  insufficient  (see  ante, 
p.  210)  unless  a  satisfactory  reason  is  given  for  the  omission, 
as  in  Woodhatch  v.  Freeland,  11  W.  E.  398,  where  a  satisfac- 
tory reason  was  given  for  the  omission  of  the  words  "  in  the 
possession  or  power  of  our  solicitors  or  agents "  :  and  see 
Leduidge  v.  Mayne,  I.  E.  11  Eq.  463. 

For  instance  where  nothing  is  said  as  to  documents  which 
have  been  in  the  party's  possession  or  power :  Wagstaffe  v. 
Anderson,  39  L.  T.  332 :  Anon.  W.  N.  76,  p.  38.* 

A  bankrupt  must  therefore  include  in  his  affidavit  all 
documents  which  he  has  had  in  his  possession  and  has 
handed  over  to  his  trustees  :  Anon.  W.  N.  76,  p.  38,  but  see 
ante,  p.  55.  A  party  must  schedule  all  documents  (for 
instance  letters  which  he  has  not  preserved)  which  have  been 
in  his  possession  and  are  lost  or  destroyed :  see  Rishton  v. 
Grmel,  14  "W.  E.  789,  where  it  was  so  held  in  answer  to 
interrogatories. 

Where  a  document  which  a  party  once  had  in  his  possession 
has  been  lost  he  must  state  how  it  was  lost  and  where,  if 
he  can :  Taylor  v.  Oliver,  34  L.  T.  902  :  and  see  the  form  of 
affidavit  post,  App.  Ch.  I. 

But  where  documents  admitted  by  a  former  answer  to  have 


*  At  common  law  an  interrogatory  under  the  0.  L.  P.  Act,  s.  61  could  be 
administered  for  discovery  of  documents  whioli  had  been  in  the  party's 
possession  ;  Lethbridge  v.  Cronlt,  23  "W.  R.  703. 
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been  in  liis  solicitor's  possession  had  been  mislaid  and  after  a 
diligent  search  coidd  not  be  found,  so  that  he  was  unable  to 
set  them  forth  in  a  schedule,  it  was  held  sufficient :  Ellwand 
V.  McDonnell,  8  Beav.  14. 

See  as  to  documents  no  longer  ia  his  possession  or  power  of 
which  he  is  imable  to  give  a  list :  Ellwand  v.  McDonnell,  cited 
ante,  p.  220. 

The  form  is  only  in  very  general  language  :  and  although 
an  order  for  a  special  affidavit  as  to  particular  documents  or 
generally  as  to  documents  in  respect  of  a  particular  matter 
may  be  made  :  see  forms  in  Seton,  pp.  136,  137 :  Quinn  v. 
Matcliffe,  9  W.  E.  65  :  and  see  ante,  p.  158,  as  to  limiting  the 
affidavit :  it  may  sometimes  be  necessary  to  interrogate  in 
order  to  get  discovery  of  this  more  searching  nature,  when 
for  instance,  the  affidavit  being  so  technically  sufficient  as  to 
preclude  the  court  from  ordering  a  further  affidavit,  the 
adversary  believes  that  there  must  be  documents  in  the 
party's  possession  to  which  his  recollection  has  not  been 
called  or  that  he  has  taken  rather  too  wide  a  view  in  his  own 
favour  as  to  what  may  or  may  not  be  pertinent  to  the  case, 
and  interrogates  for  specific  information  of  papers  relating  to 
particular  matters :  see  Keicall  v.  Telecjrajjli,  ^c.  Co.  L.  E. 
2  Eq.  pp.  762, 764  :  Dan.  Ch.  Pr.  p.  1762  :  ante,  p.  212  :  and 
Sicanston  v.  Lishman,  cited  post,  p..  226.  It  is  a  legitimate 
office  of  interrogatories  to  call  the  party's  attention  to  specific 
matters  which  may  have  been  disregarded  or  overlooked  in  a 
general  allegation,  see  ante,  p.  133. 

The  common  form  was  held  sufficient  by  the  Court  of 
Appeal  even  where  an  affidavit  had  been  filed  in  support  of 
the  application  for  the  order  (on  a  liquidator)  charging 
possession  of  particular  documents,  a  direct  denial  of  the 
particular  documents  not  being  necessary :  Welsh  Steam,  <^c. 
Co.  Y.  GasUll,  L.  J.  Notes,  1877,  p.  38:  36  L.  T.  352. 
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(f)  As  to  the  Documents  which  must  he  included  in  the  Affidavit' 
of  Documents  as  in  the  Party's  Possession  or  Power. 

The  purpose  of  tlie  affidavit  of  documents  is  not  merely  to- 
enable  production  to  te  ordered  from  the  party  himself..  Its 
object  is  also  to  discover  the  existence  of  documents  which 
have  been  in  his  possession  or  power  and  what  has  become  of 
them  and  in  whose  possession  they  are  (see  the  form,  App. 
Ch.  I.)  and  also  of  documents  in  which  he  has  a  joint  pro-, 
perty  with  other  persons  not  before  the  court  (and  their 
names,  see  ante,  p.  198)  and  which  therefore  he  cannot  be 
ordered  to  produce,  in  order  that  the  adversary  may  be 
enabled  (1)  to  get  production  or  even  possession  of  them  from 
the  persons  who  have  possession  of  or  a  property  in  them : 
see  ante,  pp.  21 — 23 :  (2)  to  extort  their  contents  by  means 
of  interrogatories :  see  ante,  p.  198  :  and  see  Swanston  v. 
Lishnan,  cited  post,  p.  226 :  and  Freeman  v.  Fairlie,  cited 
ante,  p.  138 :  see  also  Martin eau  v.  Cox,  cited  post,  p.  226 : 
and  Eylinton  v.  Lamh  and  other  cases  cited  jjos^,  p.  227  :  where 
this  purpose  is  lost  sight  of. 

"  Possession  or  power  "  is  used  as  well  in  reference  to  the 
affidavit  of  documents  as  ia  reference  to  actual  production  : 
but  the  words  must  of  necessity  be  given  a  wider  interpreta- 
tion in  the  former  connection  than  in  the  latter :  see  ante, 
p.  193. 

By  paragraph  7  of  the  form  of  affidavit  (see  App.  Ch.  I.)- 
the  expression  "  possession  or  power  "  is  interpreted  to  cover 
all  documents  in  his  own  possession  custody  or  power,  or  in 
the  possession  custody  or  power  of  his  solicitors  or  agents 
solicitor  or  agent  or  in  the  possession  custody  or  power  of  any 
other  persons  or  person  in  his  behalf. 

(1)  As  to  the  Documents  in  the  Party's  own  corporeal  Possession. 

All  documents  must  be  included  which  are  in  his  corporeal 
possession  whether  he  has  the  exclusive  property  or  only  a 
partial  property  in  them. 

It  is  conceived  that  he  must  also  schedule  those  in  his  cor- 
poreal possession  ("  his  custody  "  but  see  post,  p.  226,  as  to 
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the  solicitor's  custody)  in  which  he  has  no  property  at  all. 
In  Eeid  r.  Langlois,  1  M.  &  Gr.  p.  636,  Lord  Cottenham 
defines  possession  for  the  purpose  of  production  as  legal 
possession  the  right  and  power  to  deal  with  the  documents, 
not  merely  corporeal  possession  as  being  in  his  desk  or  in  his 
house.  But  though  this  is  so  undoubtedly  as  regards  pro- 
duction, see  ante,  p.  194,  it  does  not  follow  that  it  is  so  for  the 
purpose  of  discovery,  that  is  to  say  inclusion  in  the  affidavit. 
"If  you  have  any  possession  that  is  enough":  see  Clinch  v. 
Financial  Corporation,  L.  R.  2  Eq.  p.  273.  In  this  case  the 
defendants,  directors  of  a  bank,  who  were  also  defendants  and 
had  made  an  affidavit  of  documents  by  their  secretary,  were 
held  bound  to  schedule  documents  the  property  of  the  bank 
as  being  in  their  possession  or  power,  for  they  were  the  only 
persons  who  could  give  an  order  for  their  production  :  but  it 
is  clear  that  no  order  for  production  could  have  been  made 
against  them  without  including  the  bank  in  the  order,  or  at 
the  least  serving  the  order  on  the  bank,  see  ante,  p.  209. 


(2)  As  to  Documents  not  in  the  Party's  own  Corporeal 
Possession. 

All  documents  must  be  included  which  are  in  his  own  pos- 
session or  power  or  in  the  possession  custody  or  power  of  his 
solicitors  or  agents  solicitor  or  agent  or  in  the  possession 
custody  or  power  of  any  persons  or  person  on  his  behalf :  see 
para.  7  of  the  form  ante. 

All  documents  must  be  included  in  which  the  party  has  any 
property  at  all,  that  is  to  say  whether  they  are  held  on  his 
sole  behalf  or  on  his  behalf  jointly  with  other  persons :  see 
for  instance  Bovill  v.  Cowan,  cited  ante,  p.  198 :  Mertens  v. 
Eaigh,  cited  ante,  p.  221  :  Swanston  v.  Lishman,  cited  post  : 
and  the  cases  cited  ante,  p.  21,  where  a  list  of  documents  was 
ordered  though  not  their  production. 

A  partner  must  schedule  partnersMp  documents  if  they  are  relevant  or 
contain  relevant  entries  though  the  other  partners  are  not  parties  :  Lazarus 
T.  Morley,  5  Jur.  N.  S.  1119:    Vl/se  v.  Foster,  L.  E.  13  Eq.  602.     In  Mar- 

D.  Q 
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timau  V.  Cox,  2  T.  &  0.  638,  tie  defendant,  a  partner  resident  in  England, 
was  held  not  bound  to  schedule  documents  belonging  to  his  firm  which 
carried  on  business  in  Portugal  partly  on  the  ground  that  he  was  not  bound 
to  write  to  his  partner  or  to  know  the  affairs  of  the  partnership  in  Portugal, 
and  partly  on  the  ground  that  if  he  made  a  schedule  no  production  could  be 
ordered  ii  the  other  partners  refused  to  give  them  up,  and  therefore  the 
court  would  not  order  a  schedule  which  was  merely  a  means  to  that  end. 
As  to  the  first  ground,  see  ante,  pp.  137,  138  :  as  to  the  second  ground,  this 
is  to  confound  the  questions  of  discovery  and  production :  and  see  ante, 
p^  224,  as  to  the  purposes  of  the  affidavit.  The  following  observations  of 
Jessel,  M.  K.  in  Hwanston  v.  Zishman,  45  L.  T.  360,  bear  upon  this  point. 
It  was  an  action  against  the  managing  owner  of  a  ship  for  an  account ;  the 
defendant  in  his  affidavit  of  documents  stated  that  all  the  accounts  were 
kept  by  a  firm  of  H.  &  Co.  In  answer  to  interrogatories  he  admitted  that 
he  was  a  member  of  the  firm  and  that  they  managed  the  ship,  but  refused  to 
answer  as  to  or  set  out  a  list  of  the  boots  of  account  of  the  firm  containing 
entries  relating  to  the  ship,  or  as  to  his  having  a  right  of  access  to  them,  or 
as  to  their  being  under  his  control.  "  The  rule  as  to  discovery  is  the  exact 
contrary  to  that  as  to  production.  Tou  must  set  out  every  document  you 
have  in  your  possession  whether  you  are  bound  to  produce  them  or  not.  And 
I  have  even  Imown  a  Chancery  judge  threaten  to  order  a  defendant  to  set 
out  verbatim  all  relevant  portions  of  documents  where  he  attempted  to  pro- 
tect himself  against  production  by  alleging  joint  possession  of  himself  and 
partners."     See  also  ante,  pp.  135,  136. 

As  to  documents  in  the  possession  custody  or  power  of  his 
solicitors  or  agents  in  which  he  has  no  property :  qu.  whether 
the  language  of  the  affidavit  is  not  theoretically  wide  enough 
to  include  them,  the  words  "  on  his  behalf  "  not  necessarily 
applying  to  "solicitors  or  agents." 

It  is  not  the  practice  to  schedule  the  solicitors'  books  of  business  as  con- 
taining entries  relating  to  the  matters  in  question :  though  in  Flight  v. 
SoUnson,  8  Beav.  22,  the  solicitors'  books  letter  books  journals  ledgers,  &c. 
were  scheduled,  their  production  (see  p.  40)  not  being  ordered  apparently  as 
being  the  sohoitor's  property  (see  p.  30).  See  also  ante,  p.  208,  as  to  the 
property  in  letters  written  to  or  by  a  solicitor  and  copies  of  them. 

In  Bond  v.  Northover,  1  T.  ,&  C.  221,  it  was  held  insufficient,  in  answer  to 
an  interrogatory  for  a  party  to  deny  that  he  had  possession  or  power  of  the 
documents  in  question  and  to  say  nothing  as  to  that  of  his  solicitor,  for  if  the 
solicitor  got  them  aliunde  or  (but  qu.)  had  a  lieu  upon  them  they  were  not 
in  the  party's  possession  or  power  though  in  the  sohcitor's  hands. 

In  Airey  v.  Rail,  cited  ante,  p.  199,  an  agent's  account  books  were 
scheduled  :  and  see  Eeid  v.  Langlois,  also  there  referred  to. 

A  decision  of  Kindersley,  V.  C.  in  Eglinton  v.  Lami,  14  "W.  R.  170,  would 
seem  to  estabhsh  clearly  that  it  is  not  necessary  to  schedule  document's  which 
are  the  sohcitor's  own  property :  but  the  reasons  given  for  the  decision  are 
Hot  satisfactory.  In  that  case  the  solicitors  of  the  defendants  (trustees)  had 
entered  iuto  their  own  books  the  rents  received  by  them  of  the  trust  property : 
and  the  Vice  Chancellor  held  that  these  books  need  not  be  included  in  the 
defendants'  affidavit  as  they  were  not  their  own  property,  and  therefore  the 
defendants  could  not  be  ordered  to  produce  them.  In  an  earUer  case  before 
the  same  judge  the  defendant  had  employed  his  son  who  was  a  solicitor  to 
receive  the  income  of  trust  property :  he  was  held  not  bound  in  answer  to  an 
interrogatory  to  set  forth  a  list  of  the  son's  documents  containing  entries 
referring  to  the  trust  estate  the  V.  C.  observing  that  the  principle  that  the 
plamtifi  has  a  right  to  enforce  discovery  of  books  and  documents  in  the 
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possession  of  the  defendant's  agent  and  being  his  private  property  was  erro- 
neous :  Colyer  v.  Colyer,  4  L.  T.  226  :  and  see  also  JJ'oodhateh  v.  Freeland,  11 
"W.  E.  p.  399,  before  the  same  judge.  It  is  submitted  that  the  Vice  Chau- 
ceEor  loses  sight  of  an  important  purpose  of  the  affidavit  of  documents,  see 
ante,  p.  22-1.  Production  of  these  documents  undoubtedly  could  not  be  ordered 
against  the  party :  see  ante,  p.  199  :  the  point  is  -whether  discovery  of  the 
entries  could  not  have  been  obtained,  and  whether  such  documents  ought 
not  to  be  scheduled  in  order  to  inform  the  opponent  of  their  existence.  In 
this  very  case  of  Eglinton  v.  Lamb  the  Vice  Chancellor  admitted  that  the 
trustees  would  be  entitled  to  have  copies  of  these  entries  from  their  solicitors, 
though  of  course,  as  he  observed,  they  were  not  bound  to  get  copies  in  order 
to  schedule  the  copies,  they  having  no  copies  at  the  time  in  their  possession. 
And  qu.  whether  a  solicitor  can  refuse  production  of  his  ordinary  books  to 
the  client:  see  Woodhatch  v.  Freeland,  11  W.  E.  p.  399.  It  may  be  noted 
that  counsel  have  been  ordered  to  produce  drafts  retained  by  them  as  prece- 
dents for  the  benefit  of  any  person  interested  in  them :  Stanhope  v.  Roberts, 
2  Atk.  213. 

As  to  the  necessity  of  scheduling  documents  in  the  hands 
of  former  agents,  see  Mclnto&h  v.  G.  W.  M.  Co.  cited  ante, 
p.  142,  in  connection  with  the  subject  of  the  information  of 
agents  necessary  to  be  given  in  answer  to  interrogatories. 


(g)  As  to  what  is  sufficient  Description  of  the  Documents. 

As  to  what  is  sufficient  description  for  the  purpose  of  pro- 
tection, see  jjos^,  sub-sect.  (h). 

Production  cannot  be  ordered  unless  the  documents  are  so 
described  or  identified  as  that  the  court  can  determine  whether 
the  order  has  been  complied  with,  that  is,  whether  the  docu- 
ments referred  to  have  been  produced  :  Atkyns  v.  Wright,  14 
Ves.  p.  213 :  Taylor  v.  Batten,  4  Q.  B.  D.  p.  87 :  Christian 
V.  Taylor,  11  Sim.  p.  408:  Nicholly.  Jones,  2  H.  &  M.  p.- 595: 
Ledwidge  v.  Mayne,  I.  E,  11  Eq.  463.  The  object  (not  the 
sole  object,  see  ante,  p.  224)  of  the  affidavit  is  to  enable  the 
court  to  make  an  order  for  production  of  the  documents 
mentioned  in  it  if  the  court  thinks  fit  to  do  so,  and  a  de- 
scription of  the  documents  which  enables  production  if  ordered 
to  be  enforced  is  sufficient :  Cotton,  L.  J.  in  Taylor  v.  Batten, 
4  Q.  B.  D.  p.  89.  See  Kettlewell  v.  Barstow,  post,  p.  622, 
where  a  further  affidavit  was  ordered  on  the  ground  of  insuffi- 
cient description:  and  so  also  in  Corp.  'of  Bristol y.  Cox,  26 

Oh.  D.  p.  685. 

q2 
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The  other  party  has  no  right  to  such  a  description  of  the 
documents  as  may  enable  him  to  test  the  truth  of  the  affidavit 
thereby :  see  Cotton,  L.  J.  Taylor  v.  Batten,  p.  88 :  nor  to 
discover  their  contents  or  what  they  are :  see  post,  p.  231. 

He  may  be  entitled  (see  ante,  p.  213)  to  get  a  more  de- 
tailed description  by  interrogatories,  but  not  necessarily  or  in 
every  case,  see  post,  p.  491,  of  documents  which  have  been 
sufficiently  described  to  justify  the  court  in  protecting  them 
from  production. 

If  words  are  used  which  if  true  protect  the  documents  no 
further  particularity  is  necessary  than  in  the  case  for  which 
protection  is  not  claimed :  Cotton,  L.  J.  in  Taylor  v.  Batten, 
p.  88.  Qu.  therefore  as  to  Taylor  v.  Oliver,  t4  L.  T.  902, 
where  Bacon,  V.  C.  considered  that  where  documents  (deeds 
and  other  documents  of  title)  were  protected  it  was  sufficient 
to  set  out  the  dates,  but  that  if  the  opponent  were  entitled  to 
production  he  would  also  be  entitled  to  further  identification, 
that  is  to  say  to  have  the  dates  parties  and  natures  set 
out.  In  Taylor  v.  Batten,  p.  89,  commenting  on  Fortescue 
V.  Fortescue  (see  ^^ost,  p.  490),  it  was  said  that  no  detailed 
schedule  was  necessary  showing  the  nature  of  title  deeds: 
see  further  as  to  what  description  is  necessary  of  protected 
documents,  post,  sub-sect,  (h) :  and  of  the  party's  evidence, 
post,  p.  488. 

The  early  practice  in  chancery  was  to  set  out  each  docu- 
ment in  the  schedule.  But  the  later  practice  was  to  tie  them 
up  in  bundles  or  boxes :  and  this  is  the  proper  practice  now 
(they  ought  to  be  set  out  in  bundles  and  scheduled  and 
numbered  in  such  a  way  that  the  other  party  may  ask  for 
those  which  he  wants  to  see,  specifying  them  by  their 
numbers ;  or  otherwise  earmarking  them :  see  Cotton,  L.  J. 
iu  mil  V.  Hart-Davis,  26  Oh.  D.  470,  p.  472 :  Walker  v. 
Poole :  and  Frice  v.  Price,  48  L.  J.  Ch.  p.  216  :  and  Corp.  of 
Bristol  V.  Cox,  26  Ch.  D.  p.  681 :  but  see  Owen  v.  Wynne 
and  Bewicke  v.  Graham,  where  qu.  whether  they  were  num- 
bered) :  Kain  v.  Farrer,  37  L.  T.  471 :  Taylor  v,  Batten, 
p.  88 :  Christian  v.  Taylor,  11  Sim.  p.  408  :  Walker  v.  Poole, 
21  Ch.  D.  p.  836,  where  an  affidavit  setting  out  each  of  a 
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number  of  letters  (over  2,000)  was  ordered  to  be  taken  off 
the  file  as  being  an  attempt  to  make  costs :  and  see  Taylor  v. 
Kl'Uij,  W.  N.  76,  p.  138.* 

"  Certain  documents  letters  and  correspondence  wliieh  have  passed  bet-ween 
niy  legal  advisers  and  myself,  &c."  Tvas  held  clearly  insufBcient:  but  an 
addition  of  the  words  "  numbered  50  to  76  inclusive,  tied  up  in  a  bundle 
marked  A.  and  initialed  by  me  "  was  held  enough:  Taylor  y.  Batten:  "I 
have  a  bundle  of  papers  marked  G-."  is  not  sufficient  identification :  Phelps  v. 
Obvc,  4  Beav.  549,  n.  referred  to  in  Taijlor  v.  Batten,  p.  88  :  nor  "  a  bundle 
of  letters"-  Xicholl  v.  Janes,  2  H.  &  M.  p.  595:  nor  "divers  books  of 
accounts"  :  Inman  v.  Whithij,  4  Beav.  549  :  nor  "  a  bundle  of  deeds  relating 
to  my  title":  Taylor  y.  Batten,  p.  88,  approving  Forteseue  v.  Forteseue,  34 
L.  T.  847,  cited  post,  p.  490 :  but  "  three  hogsheads  sealed  up  containing 
old  papers  consisting  of  invoices  orders  for  goods  letters  &c."  -was  held  suffi- 
cient: Christian  Y.  Taylor,  H  Sim.  401:  and  see  Owen  Y.  TTynne,  9  Ch.  D. 
p.  30,  -where  there  does  not  appear  to  have  been  any  enumeration  or  identifi- 
cation of  each  document,  the  documents  being  manor  records,  court  rolls, 
MSS.  &c.  but  qu.  as  to  the  identification  of  the  bundles  being  sufficient  in 
this  case,  one  only  being  marked :  see  also  Bewicke  v.  Graham,  cited  post, 
p.  488,  where  the  documents  were  numbered. 

Where  the  affidavit  is  insufficient  in  this  respect  a  further 
affidavit  will  be  ordered  (on  summons  to  consider  its  suffi- 
ciency, see  ante,  p.  210) :  see  for  instance  Kettkioell  v.  Bar- 
stow,  post,  p.  522. 

Where  the  documents  produced  do  not  correspond  with 
the  description  a  further  discovery  on  oath  will  be  ordered 
in  order  to  obtain  production  of  the  identical  documents : 
Tipping  v.  Clarke,  2  Ha.  p.  389.  But  the  court  cannot 
guard  against  fraud  by  substitution  of  other  documents  if 
they  are  similarly  marked  or  numbered :  ibid. 


*  But  where  the  opposite  party  had  already  had  a  copy  and  had  paid  19^. 
for  it,  it  was  held  by  the  Court  of  Appeal  to  be  more  convenient  to  order  the 
party  who  had  made  the  affidavit  to  repay  him  17/.  the  excess  over  the  costs 
of  the  copy  of  an  affidavit  of  proper  length:  Sill  v.  Mart-Diivi«,  26  Ch.  D. 
470,  although  it  was  held  that  the  court  had  jurisdiction  to  order  prolix  or 
oppressive  documents  to  be  taken  off  the  file,  for  it  is  the  court's  duty  to  see 
that  its  files  are  not  made  the  instruments  of  oppression.  (Here  4,216 
letters  were  set  out  separately  by  their  dates  and  names  of  writers  and 
recipients.) 
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(h)  As  to  the  Ohligation  of  the  Party  to  describe  his  Documents 
or  otherwise  set  out  Facts  sufficiently  to  satisfy  the  Court 
that  his  Claim  to  withJwld  them  from  Production  is  icell 
founded,  and  as  to  the  Credit  to  he  attached  to  his  State- 
ments. 

Any  objections  against  production  must  be  clearly  and 
distinctly  stated  in  the  affidavit  of  documents  :  Dan.  Gh.  Pr. 
1679.  Protection  must  be  claimed  in  terms  definite  and 
precise :  Smith  v.  Beaufort,  1  Ha.  p.  625. 

The  statements  in  the  affidavit  or  in  any  affidavit  of  dis- 
covery must  be  accepted  as  true  unless  inconsistent  or  dis- 
credited, as  pointed  out  aw^e,  sub-sects,  (a),  and  (b),  &-sid.post, 
pp.  503 — 504.  But  in  considering  the  question  whether  a 
relevant  document  should  be  protected  from  production,  the 
onus  is  not  on  the  opponent  (as  on  a  question  of  relevancy 
when  the  opponent  must  show  by  the  party's  admission  direct 
or  indirect  that  the  document  is  relevant,  see  ante,  pp.  153, 
180),  but  the  onus  is  on  the  party  himself  to  show  that  it 
should  be  so  protected :  and  he  must  state  sufficient  facts  to 
satisfy  the  court  on  this  point ;  and  the  court  is  not  bound  to 
accept  a  statement  which  is  an  inference  from  other  facts  not 
disclosed  but  which  ought  to  be  disclosed :  see  this  point 
further  discussed  j9os^,  pp.  480,  489. 

An  affidavit  ought  not  to  say  that  the  documents  are  privi- 
leged which  is  a  statement  of  law,  but  ought  to  set  out  the 
facts  to  be  verified  on  oath  in  accordance  with  Ord.  XXXI. 
r.  13,  and  the  form  in  the  Appx.  to  the  Jud.  Act  (see  post, 
App.  Oh.  I.),  from  which  the  court  can  see  that  the  party's 
view  of  the  law  is  right :  Gardner  v.  Irvin,  4  Ex.  D.  pp.  62,  63. 
For  instance  it  is  not  enough  to  say  that  the  documents  in  a 
schedule  are  privileged  and  the  description  in  the  schedule  of 
some  of  the  documents  is  only  "  correspondence  with  soli- 
citors ledgers  cash  books  &c."  ibid.  p.  63  :  (see  further  as 
to  this  case  post,  p.  372)  :  and  see  Kain  v.  Farrer,  37  L.  T. 
470. 

Although  some  description  may  be  necessary  the  party 
need  not  give  such  a  description  as  to  enable  any  person  to 
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know  what  tliey  axe :  Lindley,  L.  J.,  in  Kain  v.  Farrcr.  And 
wliere  privilege  is  claimed  for  letters  and  correspondence  he 
need  not  state  the  dates  or  the  names  of  the  writers  of  the 
letters,  nor  such  other  particulars  of  the  correspondence  as 
might  enable  the  other  party  to  discover  indirectly  the  con- 
tents of  the  letters  and  thus  furnish  evidence  against  himself : 
Cotton,  L.  J.  in  Gardner  y.  Irrin,  p.  53  :  and  see  ante  (g)  as  to 
what  description  is  necessary  for  the  purpose  of  identification. 

A  statement  to  the  effect  that  professional  communications 
are  confidential  cannot  be  questioned  by  the  other  party : 
Underwood  v.  Secretart/  of  State  for  India,  35  L.  J.  Ch. 
p.  540  :  12  Jur.  N.  S.  321,  where  it  was  attempted  to  show 
that  cases  and  opinions  sworn  to  have  been  taken  for  the 
party's  guidance  in  contemplation  of  litigation  had  been 
circulated  amongst  a  certain  class  of  persons  and  were  there- 
fore not  confidential :  see  as  to  this  case  in  connection  with 
professional  privilege  ^Mst,  p.  378. 

The  party's  description  of  a  document  is  accepted  as  ac- 
curate in  point  of  appellation :  see  post,  p.  490  :  but  as  to  his 
statement  of  its  effect  see  post,  pp.  479,  482,  489 ;  see  also 
ante,  p.  216. 

See  as  to  what  description  is  necessary  in  respect  of  the 
party's  evidence ^os^,  p.  488. 

See  as  to  what  description  is  necessary  in  the  case  of  docu- 
ments for  which  protection  is  claimed  as  not  relating  to  some 
particular  matter  in  question  ante,  p.  186. 

By  consenting  to  produce  some  of  the  documents  for  which 
the  party  has  claimed  privilege  he  does  not  waive  the  privilege 
as  to  the  others  :  Lijell  v.  Kennedy  (cited post,  p.  392) :  though 
it  may  be  otherwise  where  part  of  a  conversation  is  given  and 
protection  claimed  for  the  remainder :  ibid. 


(i)  As  to  the  Practice  where  a  Party  has  insufficiently  claimed 

Protection. 

On  a  motion  for  production  of  documents  disclosed  in  the 
affidavit  of  documents  and  for  which  the  party  has  insnffi- 


332  BK.  1.  CHAP.  V.  SECT.  X.   (i). 

ciently  claimed  protection  he  is  as  a  rule  (see  an  exceptional 
case,  Boyd  y.  Petrie,  17  W.  E.  903,  cited  post,  p.  494,  where 
on  account  of  delay  leave  to  file  a  further  affidavit  vs^as  re- 
fused) allowed  to  file  further  affidavits  for  the  purpose  of 
showing  that  they  ought  to  be  protected  :  see  Taylor  v.  Batten, 
4  Q.  B.  D.  p.  88 :  Corp.  of  Hastings  v.  Imll,  L.  E.  8  Ch. 
p.  1021 :  Talbot  v.  Marshfield,  L.  E.  1  Eq.  pp.  7—8 :  and  see 
Lyell  V.  Kennedy,  8  App.  Gas.  p.  229,  where,  one  of  the  docu- 
ments by  its  description  not  bearing  out  the  claim  for  privi- 
lege, a  further  affidavit  was  allowed  in  order  to  remove  the 
difficulty  :  Bulman  v.  Young,  31  W.  E.  766  :  and  Roberts  v. 
Oppenheim,  26  Ch.  D.  p.  733.  See  also  McCorqnodale  v.  Bell 
{post,  p.  414),  where  the  valid  ground  for  protection  was  put 
forward  in  an  affidavit  filed  on  the  motion  for  production. 

In  Corp,  of  Hastings  v.  Ivall  the  plaintifPs  had  claimed  protection  in  a 
further  affidavit  for  documents  as  evidencing  their  own  title  and  not  sup- 
porting the  defendant's  title.  Some  of  these  documents  had  been  included 
in  a  former  affidavit  and  had  been  ordered  to  be  produced,  and  on  such  pro- 
duction were  found  to  contain  matter  which  might  assist  the  defendant : 
Malius,  T.  C.  on  this  ground  ordered  production  of  the  other  documents : 
the  Court  of  Appeal  considering  there  was  a  blunder  ordered  a  further  affi- 
davit in  lieu  of  production. 

In  chancery,  before  the  practice  of  ordering  an  affidavit  of  documents  was 
introduced  by  the  Chancery  Procedure  Act,  on  motion  for  production  of 
documents  admitted  in  the  answer  the  defendant  would  always  be  allowed  to 
use  affidavits  for  the  purpose  of  protecting  documents  for  which  protection 
was  not  claimed  or  insufficiently  claimed  in  the  answer  :  Llewellyn  v.  JBad- 
deley,  \  Ha.  p.  530  :  Smith  v.  Massie,  i  Beav.  417 :  Parsons  v.  Robertson, 
2  Keen,  605  :  Blenkinsop  v.  Blenkinsop,  10  Beav.  143 :  Talbot  v.  Marshfield, 
L.  R.  1  Eq.  pp.  7 — 8 :  (and  so  now  Bulman  v.  Young,  31  W.  E.  766) :  but  at 
the  party's  own  costs ;  ibid.  :  Smith  v.  Massie :  nor  would  any  affidavit  in 
answer  be  admitted:  see  Blenkinsop  v.  Blenkinsop  (see  however  this  case, 
post,  p.  425)  :  and  leave  would  also  if  necessary  be  given  to  file  further  affi- 
davits for  the  purpose:  Llewellyns.  Baddeley,  p.  631:  FenruddoekY.  Sam- 
mond,  11  Beav.  59  :  Smith  v.  Beaufort,  1  Ha.  p.  625  :  Goodall  v.  Little,  1  Sim 
N.  S.  p.  164 :  Hughes  v.  Biddulph,  1  PhU.  471. 

In  fact  although  technically  the  proper  way  of  raising  the 
question  may  be  for  the  adversary  to  take  out  a  summons  for 
production  of  the  documents  in  question :  Dan.  Ch.  Pr.  p.  1679 : 
Nicholl  Y.  Jones,  2  H.  &  M.  p.  694  :  yet  he  may  if  he  chose  take 
out  a  summons  for  a  further  affidavit:  Gardner  v.  Irvin,  4 
Ex.  D.  p.  53  ;  as  was  the  chancery  practice :  Nicholl  y.  Jones. 

If  an  affidavit  claiming  protection  for  documents  some 
privileged  and  others  not  privileged  does  not  sufficiently 
show  which  are  entitled  to  protection  the  court  will  either 
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order  production  of  all,  or,  as  under  ordinary  circnmstances 
would  be  tlie  proper  course,  allow  tlie  party  an  opportunity 
of  making  a  further  affidavit  to  identify  the  documents 
entitled  to  protection:  Cotton,  L.  J.  in  Tai/lor  v.  Batten, 
p.  88  :  and  see  Lindley,  J.  Rain  v.  Farrer,  37  L.  T.  p.  471. 

Where  at  the  desire  of  the  parties  and  with  a  view  of 
avoiding  the  delay  and  expense  which  might  be  occasioned 
by  allowing  the  matter  to  stand  over  for  production  of  a 
further  affidavit  the  judge  has  taken  upon  himself  the  trouble 
and  responsibility  of  looking  into  the  documents  and  deciding 
whether  they  ought  to  be  produced,  it  is  not  competent  for 
either  party  afterwards  to  question  the  decision  of  the  judge 
in  a  court  of  appeal :  Bustros  v.  WJtite,  1  Q.  B.  D.  p.  427 :  and 
see  section  49  of  the  Judicature  Act,  1873.  A  master  is  not 
a  judge  within  the  meaning  of  this  section  and  therefore  a 
master's  order  is  appealable :  Foster  v.  Edicards,  48  L.  J. 
Q.  B.  767. 

In  the  Admiralty  and  Divorce  Courts  the  judge  seems 
frequently  to  have  inspected  the  documents  himself :  see 
Macgregor  v.  Laird,  L.  E.  1  A.  &  B.  307:  Winscom  v.  Wins- 
corn,  Pollard  V.  Pollard,  3  S.  &  T.  383,  613. 

In  chancery  there  have  been  cases  where  the  judge  has 
inspected  sealed  up  portions  of  documents  iu  order  to  deter- 
mine whether  the  adversary  should  see  them:  Bee  post,  p.  235. 


(k)  As  to  sealing  uj)  or  concealing  Parts  of  Documents. 
(1)   The  Principle. 

Where  one  part  of  a  document  is  relevant  and  another  part 
irrelevant  (or  only  consequentially  relevant  or  irrelevant  to 
a  particular  matter  in  question)  or  where  protection  can  be 
claimed  for  one  part  and  not  for  another  part,  the  part  which 
is  irrelevant  or  consequentially  relevant  or  can  be  protected 
may  as  a  rule  be  sealed  up  and  so  concealed  from  inspection 
on  the  party's  oath  as  to  its  nature,  under  the  same  conditions 
as  if  the  part  so  concealed  constituted  a  separate  document. 
See  an  exception  Piclicring  v.  Bo.  post,  p.  236,  where  the 
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adversary  Had  an  interest  of  the  nature  of  property  in  the 
document. 

The  mere  fact  however  that  any  part  of  a  generally  rele- 
vant document  is  irrelevant  does  not  necessarily  entitle  the 
party  to  conceal  that  part.  In  every  document  there  may  be 
much  which  is  not  strictly  relevant  but  the  party  is  not  there- 
fore entitled  to  cover  up  such  part  unless  there  is  some  reason 
why  he  should  not  be  compelled  to  produce  it  for  inspection : 
nor  is  the  court  under  any  obligation  to  read  through  docu- 
ments to  ascertain  the  relevancy  of  any  part  of  them :  Lus- 
comhe  v.  Steer,  37  L.  J.  Oh.  pp.  120,  121 :  but  see  Ccdon  v. 
Leivis  and  Lafone  v.  Falkland  Islands  Co.  post.  In  Luscombe 
V.  Steer  the  document  in  question  was  an  agreement  two 
clauses  of  which  the  defendant  set  out  but  objected  to  pro- 
duce the  rest  for  inspection  as  being  irrelevant.  Stuart,  Y.  C. 
was  of  opinion  that  the  document  was  clearly  relevant  and 
that  the  two  clauses  set  out  depended  on  and  were  not  in- 
telligible without  other  parts  of  the  document,  and  therefore 
the  whole  document  must  be  produced. 

Subject  to  these  considerations  the  party's  oath  in  respect 
of  the  concealed  portions  has  the  same  validity  as  in  respect 
of  documents  omitted  from  the  affidavit  or  withheld  from 
production  (see  as  to  statements  of  irrelevancy  ante,  pp.  180, 
212).  In  Sheffield,  ^c.  Canal  Co.  v.  Sheffield,  8(c.  JR.  Co.  1 
Phil.  484,  on  a  motion  for  production  (for  the  purpose  of  an 
appeal)  of  a  book  xinsealed,  part  of  which  had  been  sealed  up, 
supported  by  an  affidavit  showing  that  a  resolution  had  been 
passed  which  ought  to  have  been  entered  in  it  and  must  have 
been  in  the  part  sealed  up,  no  affidavit  in  answer  being  filed. 
Lord  Oottenham  was  unable  to  see  how  consistently  with  the 
practice  he  could  make  the  order.  In  Purcell  v.  Macnamara, 
referred  to  in  Wigr.  pi.  319,  a  book  having  been  produced  with 
certain  pages  sealed  up  as  irrelevant,  in  the  index  at  the  end 
was  contained  a  reference  to  a  page  in  the  sealed  up  parts 
which  showed  if  the  index  were  correct  that  the  page  referred 
to  was  relevant.  Lord  Eldon  refused  to  allow  the  seals  to  be 
broken,  on  the  ground  that  the  answer  concluded  the  ques- 
tion.    This  decision  however  seems  verjr  close  to  the  border 
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line.  In  Bowes  v.  Fcnu'e,  3  M.  &  0.  632,  a  party  having 
liberty  to  seal  up  parts  of  books  not  relating  to  the  matters  in 
question  had  sealed  up  the  whole  of  the  indexes  including 
the  references  to  the  parts  left  open,  hut  subsequently  un- 
covered them  and  also  other  parts  originally  sealed  up,  and 
sealed  up  (as  he  explained  by  mistake)  parts  originally  open  : 
Shadwell,  Y.  0.  ordered  that  the  master  should  open  and 
inspect  all  the  books  and  report  what  parts  ought  not  to  be 
inspected  and  fasten  up  such  parts  only :  Lord  Oottenham, 
pp.  637 — 638,  held  that  such  an  order  could  not  be  sustained 
and  that  the  utmost  which  he  could  do  would  be  to  order  in- 
spection of  particular  books  or  accounts  as  to  which  there  were 
any  contradictory  statements  in  his  affidavits  or  as  to  which 
the  documents  themselves  showed  a  discrepancy  in  the  state- 
ments.    See  also  ante,  p.  219,  citing  this  case. 

In  some  cases  the  judge  has  ordered  the  parts  to  be  un- 
fastened in  order  that  he  might  inspect  them  himself :  see 
Lafone  v.  Falkland  Islands  Co.  27  L.  J.  Ch.  25,  where  the 
statements  claiming  privilege  for  the  sealed  up  portions 
were  unsatisfactory :  Caton  v.  Lewis,  1  W.  E.  118,  where  the 
judge  considered  on  inspection  that  passages  in  letters  sealed 
up  as  irrelevant  might  possibly  have  reference  to  the  questions 
at  issue  and  allowed  inspection  by  the  adversary. 

The  following  cases  are  instances  of  sealing  up  : — 

Parts  of  deeds  not  relating  to  the  parcels  :  see  the  cases  cited  post,  p.  508  ; 
or  to  the  adversary's  interest :  Chichester  t.  Donegal,  L.  K.  5  Ch.  p.  499 n. : 
parts  of  pedigrees  evidencing  or  relating  exclusively  to  the  party's  own  title 
or  altogether  irrelevant:  Kettlewell  v.  Barstow,  L.  R.  7  Ch.  686  (cited js^os*, 
p.  522)  :  not  parts  of  court  rolls  as  against  a  freehold  tenant :  Warrick  v. 
Queen's  Coll.  L.  E.  3  Eq.  683  :  parts  of  books  letters  and  other  documents  in 
trade  mark  actions :  Carver  v.  I'into  Leite,  L.  K.  7  Ch.  90,  and  other  cases 
cited  post,  p.  653  :  parts  of  ledgers  or  business  books :  Gerard  v.  Fcnswici, 
1  Sw.  533  :  and  Clarke  v.  Bv.ll,  15  C.  B.  N.  S.  851 :  money  items  therein  : 
Mansell  v.  Feeney,  2  J.  cS;  H.  320 :  parts  of  letters :  Campbell  v.  French,  1  Anst. 
58  :  parts  of  hooks  containing  entries  of  privileged  matter :  TFilson  v.  North- 
ampton %e.  E.  Co.  L.  K.  14  Eq.  477  :  parts  of  an  indorsement  on  a  brief  and 
of  shorthand  notes  as  being  privileged:  and  see  Ayres  v.  Levy,  19  L.  T.  8, 
post,  p.  237  :  part  of  a  map  as  irrelevant :  Fazalcerley  v.  Oillibrand,  8  L.  J. 
Ch.  237:  inspection  of  documents  limited  to  entries  relating  to  specified 
matters  on  affidavit  that  they  are  the  only  entries  so  relating  :  Firkins  v. 
Lowe,  13  Pri.  pp.  206—207. 

In  some  cases  irrelevant  and  relevant  matters  or  matters 
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capable  of  protection  and  matters  not  so  capable  may  be 
so  mixed  up  as  to  be  practically  incapable  of  separation. 

Where  an  executor  who  is  bound  to  keep  separate  and  distinct  accounts 
of  the  estate  mixes  up  these  accounts  with  his  private  or  partnership  accounts : 
Freeman  v.  Fairlie,  3  Mer.  pp.  43 — 44  :  or  a  stewardmixes  up  his  employer's 
money  with  his  own  in  his  banker's  books :  Salisbury  v.  Cecil,  1  Cox,  279  : 
or  a  partner  enters  partnership  accounts  in  his  own  private  books  or  diaries 
and  mixes  them  up  with  his  own  private  affairs :  Carew  v.  White,  6  Beav. 
172 :  he  must  suffer  the  inconvenience  of  having  done  so  and  will  only  be 
allowed  to  conceal  such  parts  if  any  as  he  can  separate  from  the  rest  as  being 
absolutely  irrelevant.     See  also  Pickering  v.  Pickering,  post. 

Where  privileged  and  unpri\'ileged  matter  is  mixed  up  in  a  document  the 
court  will  lean  towards  protecting  the  whole :  see  Churton  v.  Frewen,  2  Dr. 
&  Sm.  pp.  393—394  :  and  Lodge  v.  Pritchard,  4  D.  G-.  &  Sm.  687  (deposition 
of  witness)  and  see^osif,  p.  394. 

Where  the  party  seeking  discovery  has  an  interest  of  the 
nature  of  property  {see  post,  Oh.  YII.),  in  certain  documents, 
it  is  not  necessarily  sufficient  in  order  to  entitle  the  other 
party  to  seal  up  certain  portions  of  the  documents  for  him 
merely  to  swear  that  they  do  not  relate  to  the  matters  in 
question,  as  in  the  ordinary  case ;  but  he  may  be  ordered  to 
state  to  what  matters  the  portions  for  which  he  claims  pro- 
tection do  relate  in  order  that  the  court  may  be  able  to  see  for 
itself  that  they  are  not  relevant.  Where  residuary  legatees 
had  obtained  an  administration  decree  against  the  executors 
and  also  an  order  for  partnership  accounts  between  the 
testator  and  J.  T.  one  of  the  executors,  the  court  refused  to 
order  a  further  affidavit  of  the  partnership  documents  with 
liberty  to  seal  up  in  the  ordinary  form  but  limited  the  liberty 
of  sealing  up  to  portions  relating  to  three  matters  particularly 
mentioned  which  were  not  partnership  matters,  for  the  fact 
that  the  letters  and  entries  which  he  desired  to  seal  up  were 
in  the  partnership  books  raised  a  prima  facie  presumption 
that  they  related  to  partnership  matters,  and  it  should  not  be 
left  to  him  to  decide  whether  or  not  they  so  related,  for 
instance  letters  to  his  solicitors,  bankers,  private  friends,  &c. : 
and  the  partnership  books  were  not  solely  his  books,  the 
plaintiffs  having  an  interest  in  them,  and  being  in  fact  his 
cestui  que  trusts:  Pickering  v.  Pickering,  25  Oh.  D.  347. 
(Note  in  this  case  that  the  report  states  he  was  cross-examined 
on  his  affidavit  of  documents  :  see  ante,  p.  211.) 


DISCOVERY  AND  PRODUCTION  OF  DOCUMENTS.  237 

(2)   The  Practice. 

If  a  party  desires  to  conceal  any  parts  of  his  documents 
from  inspection  he  must  apply  to  the  court  for  leave  to  seal 
them  up. 

The  whole  of  a  document  the  subject  of  an  order  for  pro- 
duction (see  ante,  p.  192)  must  he  produced  in  its  integrity  : 
the  party  has  no  right  to  mutilate  or  remove  any  part  of  it : 
the  responsibility  of  sealing  up  rests  with  the  court :  Ayres  v. 
Lenj,  19  L.  T.  8,  where  a  party  had  torn  out  letters  which  he 
said  were  privileged  :  and  the  party  is  technically  liable  to 
attachment  for  breach  of  the  order  for  production  in  such  a 
case,  though  the  court  would  as  a  rule  allow  him  to  file  an 
affidavit  to  protect  the  parts  so  withheld  from  inspection  :  see 
Jones  V.  Powell,  1  Sw.  p.  535  n. 

The  order  for  production,  whether  the  common  order  for 
the  affidavit  (in  chancery,  see  ante,  p.  154)  or  a  special  order, 
will  on  the  party's  application  be  qualified  so  as  to  allow  him 
to  seal  up  either  specified  parts  of  his  documents  or  such  parts 
as  he  may  by  affidavit  state  to  be  irrelevant  or  privileged : 
see  Dan.  Ch.  Pr.  1681  :  Dan.  Ch.  P.  (1879  edit.)  1732, 
1733 :  Seton,  pp.  134,  136 :  Smith,  Ch.  Pr.  939—940 :  and 
the  cases  ante,  p.  236  :  and  see  Pickering  v.  Pickering,  ante, 
p.  236.  Or  the  right  to  seal  up  may  be  claimed  in  the  affi- 
davit of  documents  though  the  order  have  not  been  qualified  : 
see  Smith,  Ch.  Pr.  940  :  Blox.  46.  In  case  of  omission  to  get 
the  order  qualified  leave  to  seal  up  will  always  be  granted  on 
an  application  for  that  purpose  at  any  time.  According  to 
the  chancery  practice  where  the  omission  had  been  in  applying 
to  have  the  order  for  the  affidavit  of  documents  so  qualified, 
the  costs  of  such  an  application  were  costs  in  the  cause,  for 
the  party  could  not  at  the  time  of  making  the  order  know 
the  particulars  of  his  documents  sufficiently  to  say  whether 
such  a  qualification  was  necessary :  but  otherwise  where  the 
order  was  for  production  of  documents  admitted  in  the  answer, 
for  he  must  of  necessity  know,  when  the  order  was  applied 
for  what  his  documents  were  and  whether  the  qualification 
was  necessary :  Talbot  v.  Marshfivld,  L.  E.  1  Eq.  pp.  7—8. 
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No  affidavit  was  necessary  on  the  application  :  Curd  v.  Curd, 
1  Ha.  274  ;  on  app.  6  Jur.  307. 

Where  liberty  to  seal  up  has  been  obtained  in  the  ordinary 
form  (see  ante)  the  terms  of  the  order  must  be  complied  with : 
where  therefore  the  party  concealed  from  inspection  parts  of 
documents  which  he  had  omitted  to  seal  up,  this  was  a  breach 
of  the  order  for  production :  Cohnan  v.  West  Hartlepool,  8(c. 
Co.  5  L.  T.  266. 

Leave  has  been  given  to  seal  up  open  and  reseal  business 
books  in  use  as  occasion  might  require :  Mertens  v.  Haigh, 
Johns,  p.  739. 


XI.  As  to  the  Obligation  of  the  Inspecting  Party  not  to  divulge 
the  Contents  of  the  Documents  to  other  Persons. 

A  party  who  has  obtained  access  to  his  adversary's  docu- 
ments under  an  order  for  production  has  no  right  to  make 
their  contents  public  or  communicate  them  to  any  stranger  to 
the  suit :  Williams  v.  Prince  of  Wales,  8fc.  Co.  23  Beav.  336, 
p.  338  :  nor  to  use  them  or  copies  of  them  for  any  collateral 
object :  Richardson  v.  Hastings,  7  Beav.  354 :  Hopkinson  v. 
Burghley,  L.  E.  2  Ch.  447 :  and  so  shareholders  inspecting 
the  company's  books  under  an  order  have  no  right  to  divulge 
the  iaformation  so  acquired  :  see  Re  Joint  Stock  Discount  Co. 
15  W.  R.  99.  If  necessary  an  undertaking  to  that  effect 
will  be  made  a  condition  of  granting  an  order:  see  the 
form  in  Seton,  p.  139.  In  Richardson  v.  Hastings,  where  it 
was  said  that  the  plaintiff's  object  was  to  assist  him  in  other 
actions  against  the  defendants,  the  undertaking  seems  to  have 
been  so  limited :  in  Hopkinson  v.  Burghley  (the  documents 
being  private  and  confidential  letters,  see  ante,  p.  206),  it  is 
not  clear  whether  it  was  limited  or  general.  In  Williams  v. 
Prince  of  Wales,  8fc.  Co.  the  plaintiff  was  a  shareholder,  and 
it  was  said  that  he  would  use  the  company's  documents  in 
order  to  publish  prejudicial  statements  concerning  the  com- 
pany: the  undertaking  seems  to  have  been  in  the  above 
general   form.      In    Tagg  v.  South  Devon  Railway   Co.   12 
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Beav.  151,  Lord  LaDgdale  refused  to  insist  upon  any  such 
undertaking,  conceiving  that  there  was  no  necessity  for  it 
although  an  action  at  law  was  pending  on  the  same  matter. 
Injunctions  for  this  purpose  have  been  granted  :  Williama  v. 
Prince  of  Wales,  23  Beav.  p.  338. 

The  principle  however  is  not  that  the  party  cannot  be  com- 
pelled to  divulge  them  for  any  other  purpose  even  if  the  court 
should  in  any  case  so  think  fit,  but  that  they  cannot  be  used 
except  imder  the  authority  of  the  court :  Rcijnolds  v.  Godlec, 
4  K.  &  J.  88,  pp.  91 — 92.  It  would  be  very  inconvenient  if 
such  an  authority  in  the  court  did  not  exist,  so  as  for  instance 
to  enable  evidence  obtained  in  this  way  to  be  used  in  any 
subsequent  suit :  see  ihid.  In  this  case  the  plaintiff  had 
obtained  production  from  H.  one  of  the  defendants  of  a 
document  (an  opinion  of  counsel  taken  by  a  person  through 
whom  both  plaintiff  and  defendant  claimed)  to  which  he  had 
referred  in  his  biU  as  part  of  his  case  against  H.  The  other 
defendant  Gr.  moved  for  production  of  a  copy  which  the 
plaintiff  had  made  of  that  document.  Lord  Hatherley 
directed  the  motion  to  stand  over  for  Gr.  to  be  served.  The 
document  was  ultimately  protected  on  the  ground  that  the 
plaintiff  himself  was  entitled  to  claim  professional  privilege 
for  it :  see  post,  p.  387.  Q.u.  whether  the  court  should  apply 
this  principle  so  as  to  allow  a  defendant  to  inspect  copies 
made  by  the  plaintiff  of  documents  in  a  co-defendant's  pos- 
session of  which  he  (the  plaintiff)  has  obtained  inspection,  as 
suggested  by  Lord  Hatherley  in  this  case,  for  a  defendant 
would  so  indirectly  obtain  production  from  a  co-defendant. 
See  further  as  to  this  case  in  connection  with  the  subject  of 
documents  obtained  in  confidence  and  for  a  limited  purpose 
ante,  p.  206,  and  see  generally  as  to  the  distinction  between 
a  voluntary  disclosure  out  of  court  and  disclosure  by  way  of 
discovery  under  the  compulsion  or  sanction  of  the  court  post, 
p.  302,  and  ante,  p.  206. 
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CHAPTER  VI. 

DOCUMENTS    KEFERRED    TO   IN   THE    PLEADINGS    OR  AFFIDAYITS 
(other  than    THE    AFFIDAVIT    OF    DOCUMENTS,    See    pOst, 

p.  242.) 

The  practice  as  to  documents  referred  to  in  the  pleadings  or 
affidavits  (qu.  as  to  the  affidavit  of  documents,  SQe  post,  p.  243) 
is  now  to  some  extent  regulated  by  Rules  15,  16,  17,  and  the 
first  part  of  Rule  18.  But  it  does  not  seem  possible  to  dis- 
pense with  a  consideration  of  the  old  practice  in  equity  and  at 
common  law  in  this  respect :  see  therefore,  post,  Sections  II. 
and  III. 

I.  The  present  Practice. 

Rules  15  to  18  are.  as  follows : — 

Rule  15  (old  rule  14).  Every  party  to  a  cause  or  matter 
shall  be  entitled,  at  anytime  (a),  by  notice  in  writing,  to  give 
notice  to  any  other  party  (see  ante,  p.  58),  in  whose  plead- 
ings (b)  or  affidavits  (b)  reference  (c)  is  made  to  any  docu- 
ment, to  produce  such  document  for  the  inspection  of  the 
party  giving  such  notice,  or  of  his  solicitor  (see  ante,  p.  177), 
and  to  permit  him  or  them  to  take  copies  (see  ante,  p.  174) 
thereof;  and  {sbq  post,  p.  244)  any  party  not  complying  with 
such  notice  shall  not  (d)  afterwards  be  at  liberty  to  put  any 
such  document  in  evidence  on  his  behalf  in  such  cause  or 
matter,  unless  he  shall  satisfy  the  court  or  a  judge  that  such 
document  relates  only  to  his  own  title,  he  being  a  defendant 
(f)  to  the  cause  or  matter,  or  that  he  had  some  other  cause  or 
excuse  which  the  court  or  judge  shall  deem  sufficient  for  not 
complying  with  such  notice  :  in  (d)  which  case  the  court  or 
judge  may  allow  the  same  to  be  put  in  evidence  on  such  terms 
as  to  costs  and  otherwise  as  the  court  or  judge  shall  think  fit. 

Rule  16.  Notice  (e)  to  any  party  to  produce  any  docu- 
ments referred  to  in  his  pleading  or  affidavits  (b)  shall  be  in 
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the  Form  No.  9  in  the  Appendix  B  (see  post,  p.  2J:3)  with  (e) 
such  variations  as  circumstances  may  require. 

Rule  17.  The  party  to  whom  such  notice  is  given  shall 
(e)  within  two  days  from  the  receipt  of  such  notice,  if  all  the 
ducuments  therein  referred  to  have  heen  set  forth  by  him  in 
such  affidavit  (b)  as  is  mentioned  in  rule  1'6,  or  if  any  of  the 
documents  referred  to  in  such  notice  have  not  been  set  forth 
by  him  in  any  such  affidavit  (b),  then  within  four  days  from 
the  receipt  of  such  notice,  deliver  to  the  party  giving  the  same 
a  notice  stating  a  time  within  three  days  from  the  delivery 
thereof  at  which  the  documents,  or  such  of  them  as  he  does 
not  object  to  produce,  may  be  inspected  at  (see  ante,  p.  165) 
the  office  of  his  solicitor,  or  in  the  case  of  bankers'  books  or 
other  books  of  account,  or  books  in  constant  use  for  the  pur- 
poses of  any  trade  or  business  at  (see  ante,  p.  170)  their  usual 
place  of  custody,  and  stating  which,  if  any,  of  the  documents 
he  objects  to  produce,  and  on  what  ground.  Such  notice  shall 
("  may  "  in  the  old  rule)  be  in  the  Form  No.  10  in  Appendix  B. 
(see  post,  p.  243),  wdth  such  variations  as  circumstances  may 
require. 

Eule  18.*  If  the  party  served  with  notice  under  rule  17 
omits  to  give  such  notice  of  a  time  for  inspection  or  objects  to 
give  inspection,  or  offers  inspection  elsewhere  (see  ante,  p.  170) 
than  at  the  office  of  his  solicitor,  the  judge  may  (see  post, 
p.  244,  n.),  on  the  application  of  the  party  desiring  it,  make  an 
order  for  inspection  in  such  place  and  in  such  manner  as  he 
may  think  fit :  and  (this  part  of  the  rule  is  considered  ante, 
p.  154)  except  in  the  case  of  documents  referred  to  in  the 
pleadings  or  affidavits  (b)  of  the  party  against  whom  the  ap- 
plication is  made  or  disclosed  in  his  affidavit  of  documents  (b), 
such  application  shall  be  founded  upon  an  affidavit  showing 
of  what  documents  inspection  is  sought,  that  the  party  apply- 
ing is  entitled  to  inspect  them,  and  that  they  are  in  the  pos- 
session or  power  of  the  other  party. 

(a)  The  words  in  the  old  rule  were  "at  any  time  before  or  at  the  hearing 
thereof."  See  as  to  applications  at  an  early  stage  Qiiilter  v.  EeatUy,  post, 
p.  244. 

*  In  place  of  this  rule  were  two  old  rules  17  and  18.  Kule  17:  "If  the 
party  served  with  notice  under  rule  15  omits  to  give  notice  of  »•  time  for 
inspection  or  objects  to  give  iuspection,  the  party  desiring  it  may  apply  to  a 
judge  for  an  order  for  inspection."  Kule  18:  "  Every  application  for  an 
order  for  inspection  of  documents  shall  he  to  a  judge  {see  post,  p.  606),  and 
except  in  the  case,  etc.  .  .  . " 

n.  « 
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ferred  to  in  the  pleadings,  S£ 

•pleadings"  in  section  100  of  the  Jud.  Act,  post, 


(b)  Aa  to  documents  referred  to  in  the  pleadings,  soe  post,  p.  244. 
See  the  deiinition  of   '-pleadings"  in  section  100  of  the  Jud. 


p.  672. 

Particulars  are  pleadings  for  the  purpose  of  this  rule :  Cass  v.  Fitzgerald, 
W.  N.  84,  p.  18. 

Qu.  whether  the  indorsement  on  a  writ  is  not  a  pleading :  see  Ord.  XX. 
r.  1 :  though  under  the  old  rules  it  was  not  a  pleading  so  as  to  be  made  the 
subject  of  admission ;    IFallis  v.  Jackson,  W.  N.  84,  p.  40. 

As  to  whether  "affidavits"  includes  the  affidavit  of  docu- 
ments or  any  affidavit  of  discovery.  In  the  common  law  division 
"affidavits"  has  been  interpreted  to  include  the  affidavit  of  documents, 
the  machinery  of  this  and  the  following  rules  being  used  to  obtain  inspec- 
tion of  documents  disclosed  in  the  affidavit  of  documents,  the  order  for 
the  affidavit  not  directing  production  as  in  the  Chancery  Division,  see 
ante,  p.  154.  Had  it  not  been  for  this  practice  it  might  have  been  doubtful 
whether  it  was  the  intention  to  include  it.  In  the  first  place  in  rule  18 
the  phrase  "documents  referred  to  in  the  pleadings  or  affidavits  ...  or 
disclosed  in  his  affidavit  of  documents"  is  used,  thus  distinguishing  be- 
tween the  two  cases.  In  the  second  place,  if  "affidavits"  is  to  include 
the  affidavit  of  documents,  by  the  latter  part  of  rule  15  the  plaintiff  is 
primd  facie  at  least  put  under  an  obligation  to  produce  all  his  documentary 
evidence,  that  is  to  say,  in  default  of  doing  so  he  becomes  subject  to  the 
penalty  of  being  unable  to  use  them  in  evidence :  see  Roberts  v.  Oppenheim, 
26  Ch.  D.  724,  per  0.  A.  affirming  Kay,  J. :  see  post,  pp.  243—245  :  Smith 
v.  Harris,  48  L.  T.  p.  870 :  and  Mayor  and  Corp.  of  Bristol  v.  Cox,  26  Ch.  1). 
p.  685  (opinion  set  out  in  claim) :  and  post,  p.  244.  The  judgments  of  the 
C.  A.  in  Quitter  v.  Seatletj,  23  Ch.  D.  42,  pp.  49 — 51  (and  see  this  case  further 
oitei  post,  p.  244,  and  see  also  Roberts  v.  Oppenheim)  certainly  seem  to  treat 
these  rules  as  not  applying  to  documents  which  are  only  scheduled  in  the 
affidavit  of  documents.  Nor  is  rule  17  necessarily  inconsistent  with  this 
view ;  the  case  there  contemplated  might  be  the  case  where  the  document  is 
set  forth  in  the  affidavit  of  documents  as  well  as  referred  to  in  a  pleading  or 
affidavit.  Qu.  whether  on  principle  such  a  penalty  should  attach  to  any 
documents  referred  to  in  an  affidavit  in  answer  to  interrogatories,  and  whether 
it  should  not  be  confined  to  voluntary  affidavits,  and  not  extend  to  compul- 
sory affidavits  of  discovery. 

See  as  to  documents  referred  in  an  affidavit  (not  of  discovery)  in  a  matter : 
Re  The  Credit  Co.,  H  Ch.  D.  256,  post,  p.  292. 

(c)  The  documents  need  not  be  identified  or  particularly  described :  it  is 
sufficient  if  they  are  referred  to  generally ;  Smith  v.  Harris,  48  L.  T.  868 : 
and  see  Re  The  Credit  Co.  11  Ch.  D.  256.  Where  the  plaintiff  in  his  claim 
alleged  that  he  had  used  the  word  ' '  Glenlivet ' '  on  his  invoices  letters  and 
bill  heads  and  branded  the  same  on  his  casks,  an  order  was  made  for 
production  of  all  the  invoices  letters  and  bill  heads  referred  to  in  the  claim 
which  had  "  Glenlivet  "  branded  on  them  :  Smith  v.  Harris.  Production  of 
the  casks  could  not  be  ordered,  for  they  were  not  documents,  nor  could 
an  order  be  made  that  they  should  be  rolled  into  court :  ibid. ;  but  see  as  to 
inspection  of  articles  and  particularly  in  actions  for  infringement  of  patents, 
post.  Book  III.  Chap.  VI. 

Where  entries  in  a  book  are  referred  to,  the  inspection  will  be  limited  to 
the  particular  entries :  see  Quitter  v.  Heatley,  post,  p.  245. 

Where  letters  are  referred  to,  production  cannot  be  ordered  of  copies 
which  he  may  very  probably  have  in  his  possession  but  which  he  has  not 
referred  to  :  ibid.  p.  49. 

(d)  The  words  "in  which"  to  the  end  of  the  rule  were  not  in  the  old 
rule  14. 

Even  under  the  rule  as  it  then  stood  it  was  considered  that  the  judge 
might  legitimately  in  some  cases  admit  the  document  in  evidence.  In 
Webster  v.  Wheuall,  15  Ch.  D.  120,  the  plaintiff  having  referred  to  a  title 
deed  in  his  claim,  the  defendant  gave  notice  under  rule  14  to  inspect  it :  the 
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plaintiS  objected, to  allow  inspection  until  the  defendant  had  put  in  his 
defence.  On  the  plaintiff  producing  this  deed  in  evidence  at  the  trial,  the 
defendant  objected.  Denman,  J.,  refused  to  exclude  it,  mainly  on  the 
ground  that  there  was  no  right  to  production  before  defence ;  he  also 
considered  that  the  defendant  should  have  applied  for  inspection  under 
rule  1 7  and  not  have  waited  until  the  trial  to  exclude  material  evidence  (but 
see  post,  p.  244,  n.  as  to  an  order  for  inspection  under  these  rules).  The  actual 
decision  was  approved  by  the  Coiu-t  of  Appeal  in  Quilter  v.  Seatley  though 
not  the  ground  on  which  the  decision  was  mainly  based  (see  post,  p.  245), 
the  court  considering  (see  pp.  49,  50),  that  in  such  a  case  no  judge  would 
have  excluded  the  document  in  evidence ;  and  (perLindley,  L.  j.  p.  50)  that 
it  was  quite  plain  that  the  defendant  did  not  really  require  to  see  the 
document  before  the  trial. 

In  a  common  law  case  before  the  Jud.  Act  it  may  be  observed  that  an 
order  was  made  precluding  parties  from  giving  any  evidence  of  or  setting  up 
a  particular  document  at  the  trial  unless  an  order  which  had  been  made  for 
its  production  were  complied  with  in  four  days :  Andrew  v.  Fell,  L.  R.  2 
C.  P.  251. 

(e)  Notice  must  be  given  in  this  form  though  not  necessarily  in  the  very 
words  ;  and  the  subsequent  steps  will  be  in  accordance  with  rule  17  and  the 
form  in  the  Appendix  :  Re  The  Credit  Go.  11  Ch.  D.  256,  p.  260  :  48  L.  J.  Ch. 
221 :  and  see  the  iorois post,  App.  Ch.  I.  Where  therefore  notice  was  given 
for  inspection  on  the  day  following,  it  was  held  that  the  company  were 
justified  in  refusing  inspection:  Hid. :  see  this  case  further  aiteipost,  p.  292. 

The  words  "with  such  variations  as  circumstances  may  require"  were  not 
in  the  old  rule  16. 

In  the  Chancery  Division,  where  application  is  made  for  production  of 
documents  scheduled  in  the  affidavit  of  documents  as  being  insufficiently 
protected  rule  15  has  no  application:  see  Roberts  y.  Oppenheim,  26  Ch.  D.p.  733, 
where  some  of  the  documents  were  referred  to  by  the  plaintiff  in  his  claim, 
but  no  notice  had  been  given  :  notice  was  then  given  and  the  case  taken  to 
the  Court  of  Appeal,  see  post :  and  50  L.  T.  729. 

(f)  Qu.  as  to  the  ground  for  the  greater  obligation  placed  on  the  plaintiff. 
See  Roberts  v.  Oppenheim,  post,  p.  245,  criticising  it  as  opposed  to  the  old 
chancery  practice. 


These  rules  recently  came  under  the  consideration  of  the 
Court  of  Appeal  in  Quilter  v.  Reatley,  23  Ch.  D.  42 ;  and 
Roberts  v.  Oppenheim,  post :  the  following  points  seem  to  be 
established  thereby : — 

(1)  "Whether  "  aiEdavits"  ia  rule  15  includes  the  affidavit 
of  documents  or  not  (see  ante,  p.  242),  there  is  a  clear  dis- 
tinction, between  an  application  for  production  of  documents 
disclosed  in  the  affidavit  of  documents  and  an  application 
for  documents  referred  to  in  (voluntary  affidavits  or,  see 
ante,  p.  242)  the  pleadings. 

(2)  That  there  is  a  special  obligation  on  a  party  to  produce 
documents  referred  to  in  his  pleadings  (this  is  in  accordance 
with  the  old  common  law  practice,  see  post,  p.  263  ;  but  in 
opposition  to  the  old  chancery  practice,  see  post,  p.  246). 

k2 
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(3)  That  a  defendant  is  as  a  rule  entitled  to  see  docu- 
ments referred  to  in  the  statement  of  claim  before  putting 
in  his  defence. 

(4)  That  the  rule  does  not  take  away  any  right  which 
apart  from  this  rule  he  would  have  to  protect  the  docu- 
ment from  inspection,  and  that  in  such  a  case  lie  will  not 
be  compelled  to  produce  it  but  he  will  become  subject  to  the 
penalty  of  not  being  at  liberty  to  put  it  in  evidence:  see 
Roberts  v.  Oppenheim,  26  Ch.  D.  724  :  and  50  L.  T.  117,  729, 
afiirming  (but  under  different  circumstances,  see  ante,  p.  243) 
Kay,  J.  and  distinguishing  Quitter  v.  Heatley  on  the  ground 
that  there  was  no  claim  to  privilege,  whereas  here  the  plaintiff 
had  properly  claimed  privilege  for  them  as  documents  relating 
exclusively  to  his  own  title,  etc.  ...  see  further,  ^os^,  p.  494.* 

"  There  is  a  broad  distmction  between  a  general  application  for  discovery 
of  documents  relating  to  the  matters  in  question  in  the  action  and  an  applica- 
tion for  production  of  documents  referred  to  in  the  pleadings.  .  .  .  But 
as  to  documents  referred  to  in  the  pleadings  the  case  is  different.  The 
general  ixdes  as  to  discoyery  of  documents  are  intended  to  give  a  party  dis- 
covery of  all  documents  relating  to  the  case  which  are  in  his  adversary's 
possession  unless  there  is  some  sufficient  ground  for  refusing  production. 
Rules  14 — 17  are  very  differently  expressed  and  are  confined  to  documents 
mentioned  in  the  pleadings  or  affidavits.  These  roles  were  evidently  in- 
tended to  give  the  opposite  party  the  same  advantage  as  if  the  documents 
referred  to  had  been  fully  set  out  in  the  pleadings"  :  Lindley,  J.  ibid  pp 
49—50. 

Bowen,  L.  J.  after  referring  to  discovery  of  documents  under  rule  12  says, 
p.  51:  "  The  present  ease  comes  under  a  different  set  of  rules.  Ord.  XXXI. 
r.  14  provides  for  immediate  production  of  any  document  which  a  party  has 
referred  to  in  his  pleadings  or  affidavits.  The  party  against  whom  the  ap- 
pUcatiou  is  made  must  produce  them  unless  he  can  shew  good  cause  why  he 
should  not.  If  he  refuses,  the  party  applying  can  go  to  the  judge  who  may 
refuse  the  application  if  he  sees  good  reason  for  so  doing.  ...  In  my 
opinion  the  onus  is  on  the  refusing  party,  but  if  the  onus  were  on  the 
applicant  I  think  he  has  discharged  himself  from  it." 

Where  they  are  mentioned  in  the  statement  of  claim  it  is  reason  enough 
why  the  defendant  should  be  allow;ed  to  see  them  that  the  plaintiff  has  made 
them  a  part  of  his  statement  of  claim  :  it  is  not  a  sufficient  answer  to  such 
an  appHcation  to  say  that  the  defence  has  not  been  put  in.  The  defendant 
may  say,  "Tour  case  depends  partly  on  a  set  of  documents  which  you  may 
have  set  out  incorrectly  (see  as  to  this  point  _po*<  and  post,  pp.  253, 256),  I  wish  to 
see  them.  It  may  be  that  I  have  made  admissions  which  will  put  me  out  of 
court.  I  wish  to  see  the  documents  to  know  whether  I  have  made  such  ad- 
missions, and  it  is  important  for  me  to  see  them  before  I  put  in  my  defence." 


*  The  latter  part  of  rule  15  is  not  therefore  imported  into  the  first  part  of 
rule  18,  so  as  that  on  an  application  thereunder  the  judge  has  only  to  con- 
sider whether  the  case  falls  within  the  exceptions  of  that  part  of  rule  15  as 
suggested  by  Chitty,  J.  ibid.  p.  45.  ' 
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It  eeems  to  me  the  very  object  of  the  rules  that  the  defendant  should  have 
power  at  once  to  see  documents  referred  to  in  the  statement  of  claim :  see 
Jessel,  M.  R.  ibid.  p.  48 :  and  see  Smith  v.  Sarris,  48  L.  T.  868. 

It  was  said  by  Chitty,  J.  p.  45  that  he  had  heard  the  Master  of  the  Rolls 
say  that  the  main  object  of  the  rule  was  to  prevent  fictitious  deeds  or  docu- 
ments being  invented  by  the  pleader  and  inserted  in  the  statement  of  claim, 
which  like  the  old  bOl  in  chancery  was  not  sworn  to  as  was  the  answer : 
but  see  also  as  to  the  answer,  post,  pp.  2-33,  256.  Lord  Langdale  in  £ate  v. 
Bate,  7  Beav.  p.  539,  alludes  to  this  having  been  done  for  the  purpose  of 
intimidating  the  defendant  from  stating  the  truth  of  his  own  case :  and  see 
ante.  In  Roberts  v.  Oppenheim,  Kay,  J.  points  out  that,  neither  claim  or 
defence  being  now  on  oath,  a  defendant  may  equally  set  up  a  fictitious 
document,  as  a  release  ;  and  that  this  furnishes  no  ground  for  making  the 
distinction  which  is  made  by  rule  15  between  the  obligation  of  a  defendant 
and  plaintiff  in  respect  to  documents  relating  only  to  his  own  title  :  but  in 
the  C.  A.  as  reported  50  L.  T.  p.  730,  Cotton,  L.  J.  considered  that,  the  de- 
fendant being  the  man  attacked,  there  was  a  reason  for  giving  him  this 
privilege  which  did  not  exist  as  regards  the  plaintiff.  But  see  post,  p.  458, 
and  the  references  there  given. 

The  documents  of  which  production  was  ordered  were  certain  letters  and 
entries  in  business  books  (production  of  the  books  with  liberty  to  seal  up  such 
parts  as  did  not  contain  the  particular  entries  referred  to)  referred  to  by  the 
plaintiff  in  his  statement  of  claim  in  support  of  certain  allegations,  before 
the  defence  was  put  in,  some  dicta  of  Denman,  J.  to  the  contrary  in  Webster 
v.  Whewall  (referred  to  post)  being  disapproved  and  the  decision  of  Chitty,  J. 
who  on  the  authority  of  those  dicta  had  refused  an  order  for  production  on 
the  general  ground  (p.  47)  that  no  such  order  should  be  made  before  the  de- 
fendant had  pledged  himself  to  some  line  of  defence  (see  as  to  this  point  ^in 
connection  with  discovery  generally  aH*e,  pp.  14,  160:  see  also  post,  p.  251) 
unless  under  special  circumstances,  being  reversed. 

As  to  tte  necessity  of  an  admission  of  possession  for  an 
application  under  the  first  part  of  rule  18. 

No  admission  it  seems  is  necessary,  for  the  party  is  at  hberty  to  answer 
that  he  has  not  got  them  and  cannot  get  them  (meaning  it  is  conceived  that 
he  has  them  not  in  such  sole  legal  possession  as  that  an  order  could  be  made 
against  him  for  their  production,  see  ante,  p.  194) :  see  Jessel,  M.  E.  in  Quilter 
y  Seatley,  23  Ch.  D.  p.  49.  Certainly  an  application  for  an  order  is  justifi- 
able if  on 'receiving  the  notice  for  inspection  the  party  does  not  say  that  he 
has  them  not :   Smith  v.  Sarris,  48  L.  T.  p.  870. 

Lord  Eldon  in  Princess  of  Wales  v.  Liverpool,  1  Sw.  114,  where  (see  post, 
■p  248)  the  bOl  claimed  in  respect  of  certain  promissory  notes  but  contained 
no  admission  of  possession,  doubted,  pp.  122,  123,  whether  the  same  admis- 
sion was  necessary  in  such  a  case  as  in  the  case  of  an  order  for  production 
against  a  defendant,  or  whether  in  some  cases  the  court  would  not  assume 
his  possession  of  the  documents  on  which  he  made  his  demand.  The  order 
iaeepo'it  p  248)  which  he  actually  made  was  not  for  production,  but  for  ex- 
tending the  time  for  answering  until  production,  the  plaintiff  being  at  Kberty 
to  file  an  affidavit  in  reply:  ultimately,  3  Sw.  867,  an  order  was  made  for 
dismissal  of  the  suit  in  the  event  of  non-production.  In  a  subsequent  case, 
Jackson  V.  Sedgwick,  2  Wils.  167,  he  seems  to  have  considered  that  he  could 
not  make  an  order  for  production  of  documents  mentioned  m  the  bill  without 
possession  being  shewn.  Lord  Langdale,  in  Taylor  y.  Semming,  4  Beav. 
r  238  considered  that  an  admission  of  possession  on  the  record  was  neces- 
iary  to  found  an  order  similar  to  the  first  order  made  m  Frincess  of  Wales  y. 

^A^mere  reference  to  a  document  in  the  answer  was  held  not  to  involve  an 
admission  of  possession :  see  post,  p.  256. 
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II.    The  old   Chancery  Practice  as   to   Documents  dated  or 
referred  to  in  the  Pkadings. 

Grenerally,  it  may  be  said,  that  tlie  common  law  practice 
(see  post,  p.  263)  of  producing  instruments  relied  on  in  the 
pleadings,  whether  under  the  doctrine  of  profert  or  otherwise, 
did  not  obtain  in  equity :  see  Wigr.  PI.  400,  417,  418 ;  Harr. 
pp.  218,  228;  B.-Q.di  post,  pp.  251,  254. 

Q,u.  whether  even  a  charge  that  a  document  relied  on  by 
a  party  was  forged  or  not  genuine  necessarily  entitled  the 
opponent  to  have  inspection  of  it :  see  the  exceptional  cases  of 
Princess  of  Wales  v.  Liverpool,  cited  post,  p.  248  ;  Jones  v. 
Lewis,  post,  p.  249 ;  Pilkington  v.  Himsworth,  post,  p.  249  : 
see  an  old  case  of  Hatton  v.  Marr,  Barn.  279,  where  it  was 
said  that  whenever  there  was  a  suspicion  of  a  deed  by  the 
defendant  being  forged  he  would  be  ordered  to  deposit  it  in 
court  for  inspection  by  the  other  side :  see  as  to  ordering 
documents  whose  genuineness  was  impeached  to  be  inspected 
by  witnesses,  ante,  p.  179  :  see  post,  p.  268,  as  to  the  common 
law  practice  where  a  document  was  impeached  for  forgery. 
See  as  to  the  liability  to  a  criminal  prosecution  for  forgery 
constituting  a  protection  against  discovery,  post,  p.  312. 

(a)  As  to  the  right  of  the  defendant  to  see  documents 
stated  or  referred  to  in  the  bill. 

(b)  As  to  the  right  of  the  plaintiff  to  see  documents  stated 
or  referred  to  in  the  answer. 

(c)  As  to  the  right  of  the  plaintiff  to  see  documents  which 
he  sought  to  have  set  aside  or  reformed  or  which  he  otherwise 
impeached. 

(a)  As  to  the  Bight  of  the  Defendant  to  see  Documents  stated  or 
referred  to  in  the  Bill. 
A  defendant  had  no  special  right  to  see  such  documents 
merely  on  the  ground  of  such  statement  or  reference  whether 
before  or  after  answer :  even  where  it  was  said  to  be  necessary 
for  his  defence  (see  the  exceptional  cases,  p)ost,  disapproved)  : 
see  Wigr.  PI.  400,  418,  and  ante  :  the  general  right  of 
the  defendant  to  see  such  documents  stood  on  the  same  level 
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as  his  right  to  see  documents  not  so  stated  or  referred  to :  the 
same  means  of  protection  were  open  to  the  plaintilf  in  the 
one  case  as  in  the  other. 

Attempts  were  made  to  procure  inspection  of  such  docu- 
ments before  answer;  but  though  in  some  cases  it  was 
allowed,  the  judges  refused  to  make  any  general  exception  to 
the  rule  disentitling  a  defendant  to  discovery  before  answer 
in  favour  of  such  documents.  The  following  are  the  cases 
on  the  subject.*  It  must  be  remembered  that  in  chancery 
the  answer  comprised  as  well  the  answer  to  interrogatories  as 
the  defence.  See  generally  as  to  inspection  before  defence, 
ante,  p.  160.  How  far  a  party  was  entitled  to  inspection  for 
the  purpose  of  giving  discovery  in  answer  to  interrogatories 
is  considered  ante,  p.  130.  No  answer  (including  production) 
to  a  cross  bill  for  discovery,  or  production  under  the  Ch.  P. 
Act,  could  be  obtained  before  sufficient  answer  to  the  original 
bni :  see  ante,  pp.  133,  161 :  and  see  post,  p.  602,  as  to 
priority  of  discovery. 

In  an  old  case  of  Spragg  v.  Corner,  1  Cox,  109,  a  motion  was  made  for 
production  of  a  deed  stated  in  tte  bill  and  referred  to  as  being  in  the  plaintiflE'  s 
custody  and  as  ready  to  be  produced  as  the  court  should  direct :  the  motion 
was  refused,  the  universal  practice  being  by  way  of  cross  bill:  and  see  Anon. 
2  Dick.  778. 

In  Pickering  v.  Rigby,  18  Ves.  484,  a  suit  by  the  executor  of  a  deceased 
partner  against  the  survivor  for  an  account,  the  defendant  moving  before 
answer  for  inspection  of  the  partnership  accounts  (whether  they  were  referred 
to  or  not  in  the  bill  does  not  appear),  Lord  Eldon  refused  the  motion  but 
stated  that  he  remembered  that  kind  of  motion  by  the  defendant  stating  by 
his  answer  that  the  bill  called  for  a  discovery  which  he  could  not  make  com- 
pletely without  seeing  the  partnership  books  and  accounts  and  that  he  verily 
believed  those  books  and  accounts  to  the  joiut  possession  of  which  both  were 
entitled  were  in  the  plaintifE's  hands,  that  the  court  would  (see  as  to  this 
practice,  ante,  p.  134)  stay  proceedings  against  him  for  not  putting  in  his 
answer  until  he  had  been  assisted  with  that  inspection. 

In  JlicJcIethuaite  v.  Moore,  3  Mer.  292,  a  suit  to  set  aside  a  partition  of 
certain  property  on  grounds  of  inequality  in  value  and  concealment  and  fraud 
on  the  defendant's  part,  the  plaintiff  alleged  in  his  bill  that  the  property 
had  been  recently  valued  and  that  from  such  valuation,  a  summary  of  which 
was  set  forth  in  a  schedule,  it  appeared  that  the  value  of  one  lot  was  worth 
80  much  and  of  the  other  lot  only  so  much ;  on  an  application  by  the  defendant 
for  inspection  and  for  leave  to  amend  his  answer  after  such  inspection, 
stating  that  as  only  the  gross  amounts  were  stated  in  the  bill  he  was  unable 
to  state  in  what  particulars  the  valuation  was  incorrect,  Lord  Eldon,  re- 
ferring to  Fiekering  v.  Eigby,   observed   that  this  application  went  much 


*  These  cases  are  set  out  rather  more  fully  than  is  perhaps  necessary  with 
respect  to  the  point  now  under  consideration  ;  but  this  has  been  done  for  the 
purpose  of  reference  on  other  points. 
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further  and  that  he  could  not  have  compelled  production  even  on  a  cross 
bill. 

Princess  of  Wales  v.  Liverpool,  1  Sw.  114:  3  Sw.  567:  was  a  suit  against 
executors  for  payment  of  a  sum  secured  hy  two  promissory  notes  of  the 
testator,  the  interrogatories  asking  as  to  their  dates  delivery  signatures  and 
effect.  On  an  application  by  the  defendants  for  inspection  of  one  of  these 
notes  supported  by  an  affidavit  (Lord  Eldon  refusing  to  make  any  order 
without  such  an  affidavit)  alleging  grounds  for  impeaching  the  authenticity 
of  the  note  and  stating  the  necessity  of  inspection  in  order  that  the  answer 
might  fully  meet  the  case,  Lord  Eldon  extended  the  time  for  answering  until 
after  inspection,  and  ultimately  ordered  the  bUl  to  be  dismissed  if  production 
were  not  made  by  a  certain  day.  In  the  argument,  p.  116,  some  stress  is 
laid  on  the  point  that  the  defendants  were  inteiTogated  as  to  the  signature 
of  the  note.  Lord  Eldon,  p.  123,  stated  that  the  general  rule  of  the  court 
was  that  production  could  only  be  obtained  by  a  cross  bill,  an  answer  to 
Tvhioh,  p.  124,  could  not  be  had  until  after  answer  to  the  original  bill,  but 
that  there  might  be  a  case  in  which  it  was  necessary  production  should  be 
had  before  answer,  and  that  in  such  a  case  the  rule  would  work  injustice 
unless  it  admitted  relaxation  and  exception,  for  that  there  was,  p.  125,  no 
general  rule  with  respect  to  the  practice  of  a  court  of  equity  that  would  not 
yield  to  the  demands  of  justice.  In  support  of  such  an  exception  reference 
was  made  to  a  passage  in  the  Practical  Register,  p.  161 :  "Where  a  deed  in 
the  plaintiff's  hands  mentioned  in  the  plaintiff's  bill  was  necessary  to  the 
defendant's  making  in  his  defence  a  full  answer  the  court  ordered  the  plaintiff 
Should  give  him  a  copy  of  it."  And  so  when  the  case  again  came  before 
him,  3  Sw.  567,  Lord  Eldon,  p.  569,  after  stating  that  it  was  not  usual  on 
motion  to  require  a  plaintiff  by  the  production  of  documents  to  aid  a  defendant 
in  the  preparation  of  his  answer,  observed  that  he  had  satisfied  himself  on 
principle  and  the  authority  of  text  writers  that  where  a  defendant  pledged 
himself  by  his  oath,  assigning  reasons  fairly  affecting  the  judgment  of  the 
court,  that  he  could  not  answer  the  bill  as  it  was  his  duty  to  answer  it  as 
well  for  himself  as  for  those  in  whose  behalf  he  was  entrusted  with  the  dis- 
tribution of  the  property  unless  the  plaintiff  produced  instruments  stated  in 
the  bill,  he  could  compel  that  production  necessary  for  the  preparation  of  a 
full  answer;  and  that  he  had  the  less  difficulty  in  that  case  because  the 
instrument  was  one  of  the  securities  on  which  the  demand  was  made,  and 
the  court  would  not  make  a  decree  for  payment  of  that  demand  imtil  all  the 
securities  were  delivered  up,  and  would  not  allow  a  duplicate  to  remain  in 
the  hands  of  any  but  the  defendants. 

In  the  course  of  his  judgment  Lord  Eldon  referred,  1  Sw.  p.  119,  to  the 
doctrine  of  profert  and  the  common  law  practice  (see  post,  p.  264,  as  to  pro- 
fert  and  this  practice,  and  see  ante,  p.  246,  as  to  impeached  documents)  of 
compelling  on  motion  the  production  of  bills  of  exchange  or  promissory  notes 
the  subject  of  an  action,  or,  p.  123,  of  a  written  instrument,  as  a  promissory 
note,  in  order  that  the  defendant  might  see  by  whom  it  was  written  whether 
on  a  stamp  and  with  the  other  requisites.  So  far  as  this  practice  was  adopted 
by  way  of  analogy  to  the  equity  practice  of  production  Lord  Eldon  expressed 
his  disapproval,  on  the  ground  that  there  was  a  mighty  difference  between 
simply  producing  an  instrument  and  producing  it  in  answer  to  a  bill  of  dis- 
covery where  the  defendant  had  an  opportunity  of  accompanying  the  pro- 
duction with  a  statement  of  everything  which  was  necessary  to  protect  him 
from  its  consequences :  and  so  Lord  Langdale  in  Vate  v.  Bate,  7  Beav.  p.  537: 
and  BO  in  Wigr.  PI.  330,  &eepost,  p.  254 :  (and  see  Brown  v.  Thornton,  1  M. 
&  C.  243,  and^osi!,  p.  601,  as  to  the  practice  of  not  severing  the  production 
of  a  document  from  the  answer  to  a  bUl  of  discovery  of  which  it  was  a  part 
in  an  action  at  law).* 

In  Jackson  v.  Sedgwick,  2  Wils.  167,  Lord  Eldon  referring  to  Frineess  of 


*  But  this  objection  ceased  to  have  any  validity  after  the  passing  of  the 
0.  L.  P.  Acts  and  the  Chancery  Procedure  Act. 
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JTaks  V.  Liverpool  said,  "  It  appeared  to  me  on  the  authority  of  that  ■work 
(Practical  Kegister)  that,  if  a  defendant  swears  that  he  cannot  safely  put  in 
his  answer  without  a  production  of  papers  which  the  plaintiti  has  stated  in 
his  bill,  the  court  would  give  him  time  to  answer  till  there  should  he  a 
production  of  the  papers."  In  this  case  he  refused  to  make  an  order  for 
inspection  upon  an  application  founded  on  the  mere  circumstance  of  the 
documents  being  mentioned  in  the  bill,  without  even  any  statement  in  the 
bill  as  to  their  being  in  the  plaintiff's  possession. 

In  Jones  t.  Lewis,  2  S.  ct  S.  242,  a  suit  against  devisees  for  specifio  per- 
formance of  an  agreement  entered  into  by  the  testator,  on  an  application  by 
the  defendants  for  inspection  of  the  agreement  on  an  allegation  that  they 
did  not  believe  that  the  testator  had  entered  into  any  such  agreement,  and 
that  they  believed  it  to  be  a  forgery  (see  antu,  p.  2iS)  and  that  they  were 
unable  to  answer  the  bill  without  inspection.  Leach,  V.  0.  extended  the  time 
for  answering  until  after  inspection,  considering  that  the  doctrine  that  a 
plaintiff  must  produce  an  instrument  stated  in  his  bill  before  answer  where 
it  was  plainly  necessary  to  enable  the  defendant  to  make  a  full  defence  was 
recognized  in  Princess  of  TTales  v.  Liverpool,  and  was  obviously  required  by 
principles  of  justice.  This  decision  was  however  reversed  by  Lord  Eldon 
himself. 

Triiicess  of  Wales  v.  Liverpool  was  followed  in.  A.  G.  v.  Brooksbank,  cited 
ante,  p.  71. 

In  a  case  in  the  Exchequer  (Pilkington  v.  Himstvorth,  1  T.  &  C.  617,  and 
see  post,  p.  254),  production  was  ordered  by  the  Lord  Chief  Baron  of  a  pro- 
missory note,  on  which  the  defendant  had  sued  the  plaintiff  at  law  and  which 
the  latter  alleged  (denied  by  the  defendant)  to  have  been  paid  and  left  con- 
fidentially in  the  defendant's  hands,  in  imitation  apparently  of  the  common 
law  practice  of  ordering  production  of  an  instrument  impeached  for  forgery 
(see  ante,  p.  246) :  though  it  was  said  that  in  equity  in  such  a  case  its  produc- 
tion would  not  be  ordered.  This  case  was  distinguished  from  Freeman  v.  Baker 
(there,  p.  618,  referred  to),  where  production  was  refused  of  a  bill  of  exchange 
impeached  by  the  defendant  as  having  been  indorsed  without  consideration 
but  ordered  of  the  cheque  alleged  to  have  been  given  for  it,  on  the  ground 
that  in  that  case  the  want  of  consideration  would  not  appear  on  the  bill 
whereas  here  the  inspection  of  the  note  might  help  the  plaintiff.  See  also 
Threlfall  v.  Webster,  citeA post,  p.  268. 

In  Tenfold  v.  Nunn,  5  Sim.  409,  the  plaintiff  referred  in  his  bill  to  certain 
bills  of  exchange,  which  he  said  had  been  delivered  up  to  him,  and  to  a  bill 
account,  a  copy  of  which  was  annexed  to  the  biU,  and  interrogated  as  to  the 
consideration" for  and  other  particulars  of  the  bills  and  as  to  the  correctness 
of  the  bill  account :  the  Vice  Chancellor  refused  an  application  by  the  defen- 
dant for  their  production,  observing,  p.  410,  that  he  never  understood  and 
could  not  accede  to  the  reasoning  of  the  decision  in  Frineess  of  Wales  v. 
Liverpool,  and  that  where  a  defendant  as  in  this  case  could  not  put  in  an 
answer  without  inspecting  certain  documents,  he  was  at  liberty  to  call  upon 
the  plaintiff  to  produce  them,  and  if  the  plaintiff  refused  he  (the  plaintiff) 
could  not  complain  that  the  answer  was  insufficient  (as  to  which  see  ante, 
p.  134),  but  that  where  inspection  was  required  for  his  defence  he  must  file 
(but  no  answer  to  the  cross  bill  could  be  compelled  before  sufficient  answer 
to  the  original  bUl)  a  cross  bill  for  discovery. 

In  Milligan  v.  Mitchell,  6  Sim.  186,  Shadwell,  V.  C.  considered  that  he  was 
not  bound  to  follow  Princess  of  Wales  v.  Liverpool  except  in  a  case  precisely 
similar  to  it,  and  refused  to  apply  that  decision  to  certain  entries  in  a  minute 
book  referred  to  in  the  bill.  See  also  Famer  v.  Portarlinejton,  15  Sim.  p.  383, 
disapproving  Princess  of  Wales  v.  Liverpool. 

In  two  cases  of  Shepherd  v.  Morris,  1  Beav.  175,  and  Taylor  v.  Hemming, 
4  Beav.  236,  Lord  Langdale  extended  the  time  for  answering  until  after 
inspection  of  certain  documents  referred  to  by  the  plnintiff  in  his  bill  con- 
sidering on  the  authorities  that  he  could  not  make  a  direct  order  for  produc- 
tion. In  Shepherd  Y.  Morris  the  document  in  question  was  a  report  made  by 
order  of  the  plaintiff  upon  certain  accounts  of  the  defendant  and  showing 
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errors  therein :  the  plaintiflE  referred  to  this  report  in  his  bill  and  offered 
inspection  of  it  in  order  that  the  defendant  might  explain  these  errors ;  the 
plaintiff  subsequently  refusing  inspection,  Lord  Langdale,  p.  179,  observed 
that  it  "was  clear  that  the  defendant  could  not  know  without  inspection, what 
the  alleged  misstatements  were,  and  that  the  plaintiff  could  not  be  allowed  to 
call  for  an  answer  stating  the  result  of  such  inspection  and  say  he  should  not 
have  it.  In  Taylor  v.  Hemming,  4  Beav.  235,  the  plaintiff  referred  to  certain 
correspondence  between  two  of  the  defendants  and  a  third  person  in  support 
of  certain  fraudulent  allegations,  offered  to  deposit  the  same  if  required,  and 
to  avoid  the  expense  of  setting  it  out  set  the  letters  forth  in  a  schedule.  The 
order,  see  p.  238,  extended  to  all  the  letters  so  set  forth  as  being  the  only 
ones  referred  to,  but  not  to  other  letters,  part  of  the  correspondence,  not 
stated  in  the  schedule  nor  part  of  the  plaintiff's  case  ;  there  being  further 
(see  as  to  this  ante,  p.  245)  no  statement  on  the  record  that  the  plaintiff  had 
them  in  his  possession.  At  p.  237  Lord  Langdale  says,  "If  the  plaintiff 
refers  in  his  bill  to  documents  in  his  possession  as  forming  part  of  his  case, 
then,  whether  he  does  or  does  not  offer  to  produce  them,  he  cannot  call  on 
the  defendants  to  answer  until  he  has  seen  the  documents  which  are  necessary 
for  his  answer.  The  court  has  acted  on  that  principle  from  the  earliest  period 
and  the  Princess  of  Wales  v.  Lii'crpool  is  not  the  first  case  :  judges  have  said 
that  they  could  not  understand  on  what  principle  that  ease  was  founded 
but  I  believe  it  to  be  founded  on  principles  which  examination  would  fully 
support." 

In  a  subsequent  case.  Bate  v.  Bate,  7  Beav.  528,  Lord  Langdale  refused  to 
make  a  similar  order  with  respect  to  certain  correspondence  by  which  the 
plaintiff  alleged  in  his  bill  (and  interrogated  thereto)  that  it  would  appear 
the  defendant  refused  to  produce  a  certain  conveyance.  On  p.  537  he  made 
the  following  observations.  ' '  The  question  is  how  far  the  plaintiff  who 
refers  to  documents  in  his  possession  as  evidence  of  the  fact  which  he  dis- 
tinctly charges  is  bound  to  produce  that  evidence  before  the  defendant  is 
bound  to  put  in  his  answer ;  that  I  take  to  be  the  question  which  is  raised 
here.  There  have  been  several  cases  upon  this  subject ;  and  I  think  they 
may  be  divided  into  two  classes ;  first,  cases  like  that  of  the  Princess  of  Wales 
V.  Liverpool ;  and  secondly  the  two  several  cases  which  came  before  me  and 
have  been  referred  to,  namely,  Taylor  v.  Hemming  and  Shepherd  v.  Morris. 
Those  were  cases  in  which  the  plaintiff  by  his  bill  not  only  stated  that  he  had 
possession  of  the  documents,  but,  intending  to  use  those  documents  in  support 
of  his  case,  he  called  upon  the  defendant  to  look  at  them  and  offered  to  pro- 
duce them  for  the  purpose.  The  plaintiff  in  substance  and  effect  stated  by 
his  bill  that  the  defendant  could  not  give  the  answer  which  the  plaintiff 
desired  to  have  for  his  own  use  unless  the  defendant  would  look  at  those 
documents  ;  and  the  plaintiff,  having  done  that,  then  refused  to  produce  the 
documents.  I  think  I  may  assume  after  the  investigation  which  this  case  has 
undergone  that  there  is  no  case  whatever  to  be  produced  in  which  the  plaintiff 
charging  a  particular  fact  to  be  within  the  knoAvledge  of  the  defendant  and 
stating  further  that  he  has  evidence  of  the  fact  in  letters  which  are  in  his 
possession  has  been  held  bound  to  produce  those  documents  before  the 
defendant  could  be  called  on  to  put  in  his  answer.  The  strong  impression 
upon  my  mind  is  that  there  is  no  such  case.  None  so  contrary  to  the  ordinary 
principle  has  been  produced  and  I  believe  that  if  you  were  to  lay  it  down  as 
a  proposition  that  a  plaintiff  shall  not  proceed  until  the  defendant  knows  the 
evidence  which  the  plaintiff  has  you  would  state  a  proposition  very  much  at 
variance  with  the  ordinary  opinion  of  mankind  as  well  as  of  lawyers."  Lord 
Langdale  then  goes  on  to  point  out  that  the  only  proper  form  of  getting  such 
production  is  by  a  cross  bill  of  discovery. 

In  Timer  v.  Burkenshaio,  4  Giff.  399,  a,  suit  by  a  party  against  his  agent 
for  account  alleging  the  delivery  of  false  and  fraudulent  accounts  and  re- 
quiring hira  to  specify  the  particulars  of  these  accounts,  the  defendant  applied 
for  extension  of  the  time  for  putting  in  his  answer  till  after  production  of  these 
accounts,  he  having  no  copies  of  them  nor  the  materials  from  which  he  had 
made  them  out.     Stuart,  "V.  C.  refused  the  application  gu  the  ground  that  in 
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reality  he  Tvanted  them  in  order  to  shape  his  defence  from  the  information 
■which  he  might  obtain  from  them ;  he  approved  Lord  Langdale's  statement 
of  the  law  in  Bate  v.  Bate  as  given  above,  and  considered  that  the  language 
of  the  same  judge  in  Taylor  v.  Semm'mg  was  not  the  law  of  the  court. 

In  HalMatj  r.  Temple,  8  D.  G.  M.  &  G.  96,  the  plaintiff  referred  to  a 
passage  in  a  particular  letter  in  support  of  an  allegation,  and  stated  that,  if 
advised,  he  should  put  in  evidence  all  the  corre.spondence  between  himself  and 
the  defendant :  the  defendant  moved  before  answer  for  production  of  the 
correspondence.  Tlie  plaintiff  ultimately  consenting  to  produce  the  letter, 
production  of  the  rest  of  the  correspondence  was  refused,  Turner,  L.  J. 
observing,  p.  99,  that  it  was  an  application  to  see  the  evidence  on  which  the 
plaintiff  founded  his  case  before  the  defendant  put  in  his  answer ;  that  nothing 
would  be  productive  of  more  mischief;  that  in  cases  of  alleged  fraud  the 
defendant  would  be  able  to  shape  his  defence  according  to  the  evidence  ;  that 
the  application  was  at  variance  with  principle  and  the  practice  of  the  court ; 
that  only  in  one  or  two  cases  under  special  circumstances  had  such  an  appli- 
cation been  granted,  and  that  ' '  the  fact  of  a  letter  being  stated  in  the  bill 
does  not  enable  the  defendant  to  compel  its  production." 

In  Smith  V.  Zai/,  Fairbtn-n  v.  Lay,  18  W.  R.  915,  on  a  motion  under  the 
Chancery  Procedure  Act  being  made  to  produce  among  other  documents 
certain  documents  set  out  or  referred  to  in  the  bill,  the  defendant  alleging 
that  he  could  not  answer  without  seeing  them,  James,  V.  C.  said  that  the 
court  never  made  an  order  for  production  of  documents  by  the  plaintiff  until 
the  defendant  had  put  in  his  answer,  for  that  it  would  not  do  to  let  a 
defendant  and  his  witnesses  see  what  documents  they  had  to  meet. 


(b)  As  to  the  right  of  the  Plaintiff  to  see  Documents  stated 
or  referred  to  in  the  Answer  {see  post,  |j.  266,  as  to 
impeached  Documents). 
Here  again  (see  ante,  p.  246)  there  was  no  rule  at  common 
law  entitling  tlie  plaintiff  to  see  the  documents  relied  on  by 
the  defendant  for  his  defence.     The  only  documents  (im- 
peached documents  are  discussed   separately,  post,  p.  256) 
liable  to  production  as  being  stated  or  referred  to  in  the 
anwer  (that  is  to  say  that  part  of  the  answer  constituting  the 
defence  and  not  the  discovery,  see  post,  p.  255)  were  those 
covered  by  the  decision  in  Hardman  v.  Ellames. 

In  Sardmayi  v.  Ellames,  2  K.  &  K.  732,  it  was  held  by  the  Lords  Commis- 
sioners, aflSrming  a  decision  of  Lord  Cottenham  when  Master  of  the  Eolls, 
that  where  a  defendant  stated  a  document  in  his  answer  wholly  or  partially 
and  for  the  sake  of  greater  caution  referred  to  the  document  (that  is  to  say 
used  the  common  words  of  reference,  "but  this  defendant  for  his  greater 

certainty  &c "  see  Wigr.  PI.  385),  in  order  to  show  that  the  etfeot  of 

the  document  had  been  accurately  stated,  its  production  would  be  ordered, 
though  the  defendant  had  sworn  that  it  evidenced  solely  his  own  title. 

TMs  decision  was  the  subject  of  considerable  comment. 

Lord  Cottenham  in  Adams  v.  Fisher,  3  M.  &  C.  520,  p.  548  (and  see  also 
his  obBervations  in  Mcintosh  v.  G.  W.  M.  Co.  1  M.  &  G.  73,  pp.  77—78,  and 
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post,  p.  255):  thua  refers  to  and  explains  Hardman  v.  Ellamea: — "It  was 
certainly  no  new  decision,  and  I  was  very  much  surprised  to  hear  any  one 
treat  it  as  such :  and  when  I  came  to  look  into  the  doctrines  laid  down  in  the 
books,  I  felt  no  doubt  upon  the  subject.  Where  a  party  has  thought  proper 
to  put  his  defence  upon  a  particular  document,  he  himself  having  introduced 
it  and  put  it  forward,  he  cannot  be  permitted  to  make  any  representation  of 
it  however  unfounded  which  he  pleases,  but  the  plaintifi  is  entitled  to  see 
whether  the  defendant  has  rightly  stated  it ;  it  is  because  the  defendant 
chooses  to  make  it  part  of  his  answer  that  the  plaintiff  is  entitled  to  see  it : 
not  because  the  plaintifi  has  an  interest  in  it ;  the  principle  is  that  a 
defendant  shall  not  avail  himself  of  that  mode  of  concealing  his  defence." 
See  post,  p.  254,  as  to  the  rather  different  ground  here  taken. 

Wigram,  V.  C.  in  his  Book  on  Discovery,  PI.  385 — 424,  criticises  at  great 
length  and  altogether  disapproves  both  the  decision  itself  and  the  expla- 
nation of  it  given  by  Lord  Cotteuham.  That  is  to  say  he  disputes  the 
proposition  that  the  common  words  of  reference  in  an  answer  to  a  document 
partially  or  wholly  stated  therein  confer  upon  the  plaintiff  a  right  to  see  it 
which  without  that  reference  he  would  not  have :  that  a  document  such  as  a 
document  constituting  exclusively  the  defendant's  own  evidence  an  exclu- 
sively defensive  document  as  the  learned  author  frequently  calls  it,  which  on 
general  principles  (see  Wigr.  PL  388)  is  withheld  from  the  inspection  of  the 
plaintiff,  should  become  liable  to  production  by  the  mere  force  of  the  words 
of  reference.  See  further  as  to  the  learned  author's  views  on  Hardman  v. 
Mlames,  post,  p.  253. 

However  the  decision  was  always  accepted  as  an  authority,  and  Wigram, 
V.  C.  himself  when  sitting  as  V.  C.  in  JBehham  v.  Penival,  1.5  L.  J. 
Ch.  438 ;  10  Jur.  772,  admits  its  bindiDg  authority ;  and  accordingly 
where  a  defendant  (administratrix)  had  set  out  part  of  a  draft  answer  of 
the  intestate  to  the  original  and  craved  leave  to  refer  to  the  same  when 
produced  (or,  according  to  the  Jm-ist,  referred  to  the  remainder  for  greater 
certainty)  ordered  production  of  the  part  set  out  but  not  of  the  remaining 
part,  ibid. 

In  Soioard  v.  Sobinson,  4  Dr.  522,  an  application  for  inspection  of  the 
mortgage  by  the  plaintiff  in  a  suit  brought  by  a  legatee  against  a  mortgagee 
of  a  trust  term  charging  notice  of  breach  of  trust  and  claiming  priority, 
Kindersley,  V.  C.  pp.  626,  527,  puts  these  two  cases ;  one  where  the  plaintiff 
mentions  the  document  and  the  defendant  admits  it ;  the  other  where  the 
document  is  not  referred  to  by  the  plaintiff  and  the  defendant  sets  it  up  as 
destroying  the  plaintiff's  right:  he  then  goes  on  to  say,  "In  that  state 
of  things  if  that  were  all,  the  plaintiff  would  have  no  right  to  the  production 
of  a  deed  which  makes  out  the  defendant's  case  by  destroying  the  plaintiff's. 
Supposing  the  defendant  after  stating  the  deed  and  its  effect  says  '  And  so  it 
will  appear  if  the  same  shall  be  produced,'  I  am  wholly  at  a  loss  to  compre- 
hend why  these  words  should  give  any  greater  right  to  the  plaintiff  .  .  . 
Now  if  the  putting  these  words  in  the  answer  would  give  the  plaintiff  a 
right  of  inspection  in  either  of  these  two  cases  it  appears  to  me  that  it 
would  be  in  the  case  where  the  deed  is  mentioned  by  the  plaintiff  and  the 
defendant  admits  it  and  refers  to  it,  and  not  in  the  case  where  the  defendant 
sets  up  his  own  deed.  But  Lord  Cottenham  referring  to  Hardman  v. 
Mlames  in  a  subsequent  case  says  that  decision  is  misunderstood  if  it  is 
supposed  to  decide  that  there  is  the  right  where  the  plaintiff  mentions  the 
deed.  He  says  expressly  all  that  it  decides  is  that  when  the  defendant -sets 
up  his  own  deed  and  refers  to  it  he  must  produce  it.  I  am  bound  to  say  I 
cannot  follow  the  reasoning  though  if  this  were  that  very  case  I  might  be 
bound  by  the  decision.  But  this  is  on  the  contrary  that  very  case  that 
Lord  Cottenham  says  he  did  not  mean  to  decide."  See  further  as  to  this 
casejoosj;,  p.  263,  in  connection  with  the  subject  of  "impeached  documents." 
The  reference  here  was  in  the  same  form,  "  for  greater  certainty,"  see  as  to 
this  point  post,  p.  254. 

In  some  Irish  cases  Hardman  v.  Mlames  was  not  narrowed  in  the  same 
way.     In  Fhelan  v.  Hamilton,  9  Ir.   Eq.  Rep.  264,  and  Dmdas  v.  Blake, 
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9  Ir.  Eq.  Eep.  640  :  on  app.  10  ibid.  260,  production  was  ordered  fhough. 
they  were  mentioned  in  the  bill,  and,  in  answer  to  the  argument  that 
Sardman  v.  Ellames  only  applied  to  defensive  documents,  it  was  said,  p.  262, 
that  no  such  distinction  was  there  taken  and  that  the  principle  applied  a  for- 
tiori. Qu.  however  whether  in  these  cases  the  documents  were  not  a  part 
of  that  portion  of  the  answer  which  consisted  of  the  discovery  as  distin- 
guished from  the  defence  and  therefore  more  resembling  Lalimer  v.  Neate, 
see  post,  p.  2o5. 

The  references  in  these  cases  and  also  in  Plumiree  v.  O'Dell,  PI.  &  Kel. 
589 :  and  also  in  the  English  cases  of  Welford  v.  Stainthorpe,  2  Beav.  587  : 
and  Hill  v.  Gomme,  6  L.  J.  Ch.  258,  were  not  in  the  particular  form  "for 
greater  certainty." 

In  Ireland  Rardmmi  v.  Ellames  was  applied  to  documents  mentioned  in  a 
cause  petition  :  Fitzgerald  v.  Simpson,  17  Ir.  Ch.  R.  141. 

The  subject  both  in  relation  to  principle  and  authority  is  exhaustively 
treated  in  Wigr.  PI.  385 — 424.  The  following  cases  are  referred  to  by  the 
learned  author  in  illustration :  Sparke  v.  Jloii/riou,  1  Y.  &  C.  103,  p.  108  : 
Wigr.  PL  386,  414,  where  Lord  Lyndhurst  it  seems  took  the  same  view  as 
himself  as  to  the  purport  of  the  reference :  Herbert  v.  Dean,  :g-c.  of  West- 
minster,  1  P.  W.  773:  Wigr.  PI.  407:  Alkins  v.  Wright,  14  Ves.  211. 
Wigr.  PI.  386,  412  :  Marsh  v.  Sibbald,  2  V.  &  B.  375:  Wigr.  PI.  386,  413: 
Erans  v.  Michnrd,  1  Sw.  7  :  Wigr.  PI.  386,  413  :  Cox  v.  AlUngham,  Jacob, 
337  :  Wigr.  PL  393  :  Bettison  v.  Fariiigdon,  3  P.  W.  353 :  Wigr.  PL  386, 
408,  409  :  Hylton  T.  Morgan,  6  Ves.  296 :  Shaftesbury  v.  Arrowsmith,  4  Ves. 
71 :  Worsley  v.  Watson,  6  Ves.  p.  289  :  Burton  v.  Neville,  2  Cox,  242  (see 
also  these  last  five  cases  discussed  from  another  point  of  yieyf  post,  p.  274) : 
and  JPrincess  of  Wales  v.  Liverpool,  1  Sw.  114,  all  referred  to  in  Wigr. 
PL  409—411:  Bolton  v.  Corporation  of  Liverpool,  1  M.  &  K.  88:  Wigr.  PL 
414,  416  :  Gardiner  v.  Mason,  4  B.  C.  C.  479  :  and  Allooek  v.  Barrow,  Wigr. 
PL  415  :  Tyler  v.  Drayton,  2  S.  &  S.  309  :  Wigr.  PL  360,  414 :  Sampson  v. 
Su-ettenham,  5  Madd.  16  :  Wigr.  PL  361,  414  (and  see  post,  p.  481,  as  to  these 
two  cases)  :  and  see  also  a  later  case  in  the  Exchequer  Farrer  v.  Hutchinson, 
3  Y.  &  C.  692,  where  the  Lord  Chief  Baron  Abinger,  p.  701,  refused  to  regard 
the  mere  reference  (for  greater  certainty)  to  a  document  as  in  every  case 
necessitating  its  production,  though  in  the  particular  case,  the  defendant, 
having  referred  to  a  schedule  of  certain  documents  on  which  he  relied  and 
prayed  that  the  schedule  might  be  taken  as  part  of  his  answer,  they  were  in 
effect  part  of  the  answer  (as  to  which  see  post,  p.  255)  and  so  must  be 
produced. 

In  particular  the  learned  author  points  out  (see  PL  373,  419)  that  the 
defendant's  case  is  as  stated  on  the  record,  and  that  the  document  to  which 
reference  is  made  is  only  the  evidence  of  that  case :  that  if  the  document 
when  produced  (if  at  the  hearing  he  chooses  to  produce  it)  is  at  variance 
■with  or  goes  beyond  his  statement  of  its  contents  or  effect,  the  defendant 
certainly  cannot  benefit  and  may  even  suffer  thereby  for  he  is  limited  to  the 
case  he  has  put  on  the  record,  and  there  is  therefore  no  question  of  concealing 
his  defence  (see  observations  of  Jessel,  M.  K.  ante,  p.  244:  and  see  post,  p.  266) : 
that  in  fact  the  reference  is  merely  for  his  own  protection  in  case  he  should 
by  mistake  have  pledged  his  oath  to  that  which  the  court  might  afterwards 
determine  in  construction  to  be  untrue:  see  Wigr.  PL  386,  402,  414:  that 
the  rule  that  a  plaintiff  is  entitled  to  judge  of  the  effect  of  a  document 
himself  and  not  to  take  the  defendant's  word  for  it  is  confined  to  documents 
of  which  he  is  entitled  to  know  the  contents  as  a  matter  of  discovery,  and  has 
no  application  to  the  case  now  being  considered :  see  Wigr.  PL  400  ;  and 
finally  that  as  to  the  suggestion  in  Hardman  v.  Ellames,  p.  758,  that  if  the 
plaintiff  should  thiak  proper  to  amend  his  bill  and  require  the  deed  to  be  set 
forth  at  length  it  would  be  a  matter  of  course  that  it  should  be  so  set  forth, 
this  was  taking  for  granted  the  very  point  in  dispute,  the  question  as  to  the 
right  to  production  in  such  a  case  and  the  right  to  have  it  set  out  being 
identical  (see  also  ante,  p.  151)  the  one  being  a  mere  substitute  for  the  other : 
Wigr.  PL  395. 
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Mr.  Hare  discusses  Bardman  v.  JEllames  in  Hare,  pp.  212—228,  and  regards 
the  decision  as  resting  on  the  terms  of  the  reference  "  for  greater  certainty, 
considering  that  Tuler  v.  Drayton,  Sampson  v.  Swettenham,  Shaftesbury  v. 
Arrowsmith  and  Burton  v.  Neville  established  that  a  reference  without  any 
such  expression  of  uncertainty  did  not  entail  production.  This  view  of  the 
decision  is  not  acceded  to  in  Wigr.  PI.  388,  and  is  dissented  from  even  if 
correct:  see  also  the  oases  cited  ante,  p.  253,  where  the  references  were 
different. 

In  any  case  the  ground  of  the  decision  in  Sardman  v.  Ellames  is  a  very 
narrow  one  :  it  is  based  solely  on  the  reference  to  the  document :  a  full  short 
or  partial  statement  of  its  purport  or  contents  without  such  reference,  or  a 
mere  mention  or  description  cf  it,  even  if  the  defendant  said  he  relied  upon 
it  to  prove  his  case,  would  not  bring  it  within  the  decision:  see  Wigr. 
PI.  336,  384,  394  :  and  Hare,  p.  216,  228  :  while  on  the  other  hand,  the  decision 
would  seem  to  cover  every  document  stated  and  referred  to,  whether  it  be 
one  under  which  the  defendant  claims  or  justifies  or  one  merely  corroborative 
of  such  claim  or  justification :  Wigr.  PI.  424.  Lord  Cottenham  in  his  sub- 
sequent explanation  of  this  decision  in  Adams  v.  Fisher,  see  ante,  p.  251, 
though  he  expressly  limited  it  to  the  case  of  documents  not  referred  to  by 
the  plaintiff  would  seem  to  rest  it  on  somewhat  broader  groimds.  But  even 
thus  it  is  not  brought  up  to  the  level  of  the  broad  common  law  practice 
under  which,  see  post,  p.  263,  a,  party  was  entitled  to  inspection  of  any 
document  relied  on  by  his  adversary  in  his  pleading.  In  fact  there  was  no 
such  rule  in  equity:  see  "Wigr.  PI.  390,  415,  420,  and  Hare,  p.  229:  and 
ante,  p.  246.  A  reference  to  a  deed  in  the  answer  was  not  equivalent  to 
profert :  Wigr.  PI.  349.  In  Wigr.  PI.  330  (and  see  PI.  400)  the  learned 
author  refers  with  approval  to  Lord  Eldon's  observations  in  Frineess  of 
Wales  V.  Liverpool  (cited  ante,  p.  248)  on  the  common  law  practice,  and  with 
disapproval  to  what  he  conceived  to  be  the  opinion  of  the  Lord  Chief  Baron 
in  Filkington  v.  Simsworth,  1  T.  &  C.  p.  618  (referred  to  ante,  p.  249),  to 
the  eflfect  that  where  a  document  was  so  stated  in  the  answer  that  in  an 
analogous  case  a  court  of  law  would  order  production,  therefore  a  court  of 
equity  should  do  the  same.  So  again  in  PI.  373,  402,  he  regards  the 
principle  protecting  a  document  exclusively  evidencing  on  the  defendant's 
oath  his  own  title  as  extending  as  well  to  the  instrument  under  which  he 
claims  or  justifies  as  to  documents  merely  corroborative  of  such  claim  or 
justification.  So  Mr.  Hare,  in  Hare,  pp.  216,  218,  228,  considers  the  de- 
fendant's oath  equally  effectual  to  protect  either  class  of  documents  and 
whether  stated  or  not  stated  in  the  defence.  The  mere  fact  that  a  defendant 
founded  his  title  upon  a  particular  document  referred  to  {"  as  by  the  said 
indenture  when  produced  will  appear  ")  in  his  answer  so  far  from  entitling 
the  adversary  to  see  it  was  considered  to  be  a  reason  for  his  not  being 
allowed  to  see  it.  "  The  plaintiff  is  entitled  to  the  production  of  a  deed 
which  sustains  his  own  title,  but  he  has  no  right  to  the  production  of  a  deed 
which  is  not  connected  with  his  title  and  which  gives  title  to  the  defendant.' ' 
Sampson  v.  Swettenham,  5  Madd.  16,  referred  to  Wigr.  PI.  361 :  and  see 
post,  pp.  481,  490,  as  to  documents  alleged  to  take  away  the  adversary's 
title.  In  Tyler  v.  Drayton,  2  S.  &  S.  309,  see  Wigr.  PI.  360,  the  defendant 
stated  his  purchase  deed  (the  purchase  being  impeached  by  the  plaintiff,  see 
post,  p.  257)  and  "craved  leave  to  refer  to  it  when  produced :"  the  deed  was 
protected.  So  Lord  Eldon  in  Frineess  of  Wales  v.  Liverpool,  1  Sw.  p.  121 
(and  see  Wigr.  PI.  356),  referring  to  Shaftesbury  v.  Arrowsmith  and  Burton 
V.  Neville,  evidently  considered  that  the  plaintiff  could  not  call  for  the  in- 
strument on  which  the  defendant  framed  his  title  unless  he  made  it  a  part 
of  his  answer  (as  to  which  see^os*,  p.  255)  a  mere  reference  not  being  suffi- 
cient. So  in  A.  0.  V.  Corporation  of  London,  2  M.  &  G.  p.  260,  Lord  Cot- 
tenham: "If  a  defendant  pleads  a  deed  which  constitutes  his  title  he 
cannot  be  compelled  to  produce  it."  The  mere  statement  in  an  answer  of 
the  substance  of  a  document  the  contents  of  which  the  defendant  is  not 
bound  to  disclose  does  not  make  him  liable  to  produce  the  document  itself  : 
Glover  v.  Hall,  2  Ph.  484.     In  this  case,  considered  also  post,  p.  261,  under 
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the  subject  of  "impeached  documents,"  the  plaintiff  charged  that  by  a 
certain  deed  only  a  life  interest  passed  to  the  defendant's  predecessor :  the 
defendant  asserted  that  an  absolute  interest  passed  and  set  out  an  abstract  of 
the  deed :  Lord  Cottenham  protected  it.  This  case,  where  his  liability  to 
disclosure  of  the  contents  was  denied  and  resisted  and  not  ordered,  was  con- 
trasted with  Latimer  v.  Xeatc,  considered  ^os<. 

The  distinction  in  this  (see  ante,  p.  251)  respect  between  the 
different  parts  of  the  answer,  that  constituting  the  defence, 
and  that  constituting'  the  examination  or  discovery — a  docu- 
ment forming'  part  of  the  answer. — This  distinction  was  urged  by 
\Vigram,  V.  C.  as  counsel  in.  Mardman  v.  Ellames,  2  M.  &  K.  p.  749  ;  and  also 
in  his  book,  PI.  384,  386,  420,  345,  348,  407,  393,  413,  17.  The  judgment  in 
Sardman  v.  EUamcs  took  no  notice  of  this  argument :  but  the  documents 
were  as  a  matter  of  fact  ordered  to  be  produced  as  being  a  part  of  the  defence 
(deeds  declaring  the  uses  of  certain  fines),  and  they  Avere  in  fact  referred  to 
in  that  part  of  the  answer  which  constituted  the  defence :  see  Wigr.  PI.  386. 
Lord  Cottenham  in  j!/"f/«tos/j  v.  G.  Jr.  B.  Co.  1  M.  &  G.  73,  pp.  77,  78,  refers 
to  Sardman  v.  £Uames,  and  applies  it  to  the  case  of  a  document  referred  to 
in  that  part  of  the  answer  which  constituted  the  examination.  Here  the 
defendant  after  answering  certain  matters  stated  that  he  could  not  answer 
further  than  as  appeared  by  certain  documents  which  he  scheduled  and 
offered  to  produce,  and  then  in  a  subsequent  part  of  his  answer  he  objected 
to  produce  them  as  privileged.  Entirely  different  considerations  arise  in 
such  a  case.  Assuming  that  the  party  is  bound  to  give  the  information,  he 
cannot  insist  upon  the  protection  given  to  certain  documents  to  reheve  him- 
self from  giving  it :  see  ilornington  t.  Moriiington,  2  J.  &  H.  697,  p.  705, 
and  jjosi,  p.  365.  In  Jlcliilosh  v.  G.  11'.  R.  Co.  the  plaintiff  had  by  the  offer 
to  produce  (see  3Iornmgton  v.  Moritington,  pp.  700,  706)  elected  to  give  the 
information  by  production  of  the  documents,  and  therefore  they  must  be 
produced :  but  where  as  in  Mornington  v.  Mornington  a  very  similar  case 
there  was  no  such  offer,  no  such  election  was  deemed  to  be  made,  and  no 
production  was  ordered,  the  proper  course  being  to  except  to  the  answer  for 
insufficiency.  It  is  to  be  observed  that  Mr.  Hare,  in  Hare,  pp.  222 — 227, 
also  points  out  this  distinction  between  the  different  parts  or  functions  of  the 
answer,  and  remarks  in  respec:  to  this  particular  question  that  the  distinction 
has  not  always  been  sufficiently  observed.  He  in  fact  considers  the  language 
of  Lord  Eldou  in  Aildns  v.  Wright,  14  Ves.  p.  214,  as  to  making  the  in- 
strument part  of  his  answer,  and  in  Fririccss  of  TFales  v.  Liverpool,  1  Sw. 
pp.  121 — 122  (and  see  Farm-  v.  Sutehiiuon,  3  T.  &  C.  p.  691),  and  the  de- 
cisions of  Manh  v.  Sihbald  and  Evans  v.  Richard  (see  these  cases,  ante,  p.  253), 
as  having  application  only  to  instruments  referred  to  in  that  part  of  the 
answer  which  constitutes  the  examination  or  discovery  as  distinguished  from 
that  part  which  constitutes  the  defence  and  an  inspection  of  which  is  neces- 
sary to  make  the  answer  peif ect  and  so  a  part  of  the  answer  in  that  sense. 
See  also  the  Irish  cases  of  JPhelan  v.  Hamilton  and  Dundas  v.  Blake  (cited 
ante,  p.  252)  and  Hunt  v.  Elmes,  27  Beav.  62,  and  A.  G.  v.  Lambe,  3  Y.  &  C. 
162,  following  Latimer  v.  Keate,  post. 

A  case  of  Jjatimer  v.  Keate,  4  CI.  &  F.  470  :  11  Bligh,  112,  may  also  be  re- 
ferred to  in  this  connection.  There  it  was  held  that  where  a  defendant's 
liability  to  disclose  the  contents  of  a  document  had  been  established  by  the 
order  of  the  court  on  exceptions,  the  plaintiff  was  not  bound  to  be  content 
with  the  defendant's  statement  of  such  contents  but  entitled  to  see  the  docu- 
ment itself  to  see  whether  the  statement  was  correct :  that  in  fact  the  proper 
stage  at  which  to  take  the  objection  was  on  being  required  to  disclose  the 
contents  (see  Glover  v.  Hall,  2  Ph.  p.  491,  cited  ante,  p.  252) ;  a  disclosure  of 
the  contents  resting  on  the  same  footing  as  actual  production  of  the  docu- 
ment :  see  also  ante,  p.  253.  The  following  passage  in  the  judgment  explains 
the  ground  taken  by  the  court  (see  this  case  also  considered  post,  p.  259,  in 
connection  with  the  subject  of  impeached  documents,  the  decision  having 
been  also  based  on  other  grounds).  "If  the  defendant  is  entitled  to  that  pro- 
tection against  discoveiy  which  he  now  seeks  to  enforc;-,  the  order  w<is  wrong 
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in  allowing  the  exceptions,  because  a  defendant  may  be  bound  to  state  in  his 
answer  and  describe  the  documents ;  he  may  be  compelled  to  admit  he  has 
such  documents  in  his  possession,  but  not  compellable  to  state  the  contents  if 
he  is  entitled  to  protect  himself  by  any  rule  which  prevents  a  plaintifiE  asking 
for  the  production  of  the  documents.  If  he  professes  to  set  out  the  document 
the  plaintiff  has  a  right  to  see  whether  he  has  stated  it  correctly  or  not  (see  aiso 
ante,  pp.  244, 2.53) .  Therefore  to  protect  himself  against  the  liability  to  produce 
the  document  he  should  take  his  stand  on  the  interrogatory  which  asks  him 
to  set  forth  the  particulars  of  the  deed  under  which  he  claims.  The  answer 
would  have  been  proper  it  it  had  said,  I  have  the  deeds  in  my  possession  but 
you  do  not  entitle  yourself  by  the  proceedings  to  see  the  contents  of  the 
documents.  If  the  defendant  chooses  to  pretend  to  give  a  discovery  the 
plaintiff  is  not  bound  to  take  that  representation  but  is  entitled  to  see  the 
documents"  :  4  CI.  &  F.  pp.  84,  85 :  11  Bligh,  p.  154.  The  reasons  for  this 
decision  are  disapproved  in  Wigr.  PI.  439.  First  as  a  matter  of  principle, 
on  the  ground  that  where  in  the  case  of  discovery  which  a  defendant  is  not 
bound  to  give  the  appropriate  mode  of  taking  the  objection  was  by  answer, 
the  right  to  object  by  this  mode  should  remain  except  so  far  as  it  has  been 
actually  destroyed  by  answer :  secondly  on  the  ground  that  an  ingenious 
plaintiff  might  by  unfounded  charges  give  the  appearance  of  discovery  to 
such  a  statement  of  the  contents  of  a  document  made  in  reality  for  the  pur- 
pose of  the  defence,  and  so  cripple  the  defence  by  preventing  the  defendant 
from  setting  out  his  case  as  he  might  think  best,  or  by  subjecting  him  to  the 
production  of  a  document  which  the  rule  of  equity  entitled  him  to  withhold, 
whether  as  being  the  instrument  on  which  he  relied,  or  which  corroborated 
or  supported  his  case. 

An  admission  of  possession  was  necessary,  the  mere  reference 
not  being  held  equivalent  to  such  an  admission :  Hardman  v. 
Ellames,  2  M.  &  K.  p.  756 :  Daricin  v.  Clark,  8  Ves.  158  : 
Princess  of  Wales  v.  Liverpool,  1  Sw.  p.  121 :  Erskine  v.  Bize, 
2  Cox,  226  :  0' Cornell  v.  Benny,  2  Ir.  Eq.  Eep.  246  :  even  if 
the  document  were  set  out :  Southwell  v.  Baly,  10  Ir.  Eq. 
Eep.  7. 


(c)  As  to  the  Right  of  the  Plaintiff  to  see  Bocuments  which  he 
sought  to  have  set  aside  or  reformed,  or  which  he  other- 
wise impeached,  or  which  he  specially  charged  to  support 
his  Case. 
These  documents  did  not  (see  ante,  pp.  251 — 252)  fall  within 
the  doctrine  of  Hardman  v.  Ellames,  necessitating  the  produc- 
tion of  documents  stated  or  referred  to  in  the  answer :  see 
ante  (b). 

As  to  documents  which  the  plaintiff  only  specially  charged 
to  support  his  case  there  never  was  any  real  doubt  but  that 
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by  properly  denying  tlie  plaintiff's  charges  the  defendant  was 
in  ]ust  as  good  a  position  for  resisting  production  as  if  no 
such  charges  had  been  made  :  see  for  instance  8mith  v.  Beau- 
fort, 1  Ha.  p.  523 :  Glover  v.  Hall,  cited  jMst,  p.  261 :  and  post, 
pp.  505 — 506,  discussing  the  point  more  fully :  a  contrary 
practice  being  as  unjust  as  a  contrary  practice  in  the  case  of 
documents  which  it  was  the  object  of  the  suit  to  impeach,  see 
post. 

As  to  documents  which  it  was  the  object  of  the  suit  to  set 
aside  reform  or  impeach  (see  as  to  documents  suspected  to  be 
forged  ante,  p.  246),  there  was  some  doubt  whether  the 
plaintiff  was  not  entitled  to  see  them  in  spite  of  the  defendant's 
denial  of  the  allegations  on  which  the  claim  was  founded. 
But  it  was  ultimately  established  that  the  plaintiff  had  no 
special  right  to  see  such  documents  ;  that  the  question  was  to 
be  determined  by  the  general  rules  of  the  court  and  not  by 
any  rules  peculiar  to  the  eases  themselves :  that  the  object  of 
the  suit  could  not  alone  determine  the  plaintiff's  right  to 
discovery  in  cases  of  that  kind :  that  the  right  to  production 
must  depend  on  the  answer :  that  by  affecting  to  impeach  a 
deed  or  agreement  (but  see  as  to  an  agreement  post,  p.  266, 
referring  to  Rap)son  v.  Cuhitt)  the  plaintiff  could  not  acquire 
a  right  to  see  it  if  the  grounds  of  the  impeachment  were  denied 
by  the  answer  :  see  Wigr.  PL  311—313  :  Dan.  Ch.  Pr.  1688 
—1689  :  A.  G.  v.  Thompson,  8  Ha.  pp.  113—114 :  Crisp  v. 
Flatel,  citedjoos<,p. 261 :  Bassford\.  Blakesley,  cited joosif, p.  261 : 
Bendy  v.  Cross,  cited  post,  p.  262  :  Tyler  v.  Brayton,  cited 
post,  p.  261 :  and  generally  the  cases  cited  post,  p.  261  to 
p.  263.  The  injustice  of  a  contrary  practice  has  often  been 
pointed  out.  A  party  would  invariably  make  a  charge  of 
that  nature  however  unfounded  in  order  to  procure  inspection 
of  the  document :  see  Wigr.  PI.  311,  313  :  Dan.  Ch.  Pr.  1688 
— 1689  :  Repuilic  of  Costa  Rica  v.  Erlanger,  cited  joosf,  p.  262  : 
Crisp  V.  Platel :  Smith  v.  Beaufort,  1  Ha.  p.  523:  and  see 
post,  p.  505. 

The  following  cases  are  those  which  were  relied  on  in 
support  of  the  contention  that  a  plaintiff  had  an  absolute 
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right  to  see  documents  which  it  was  the  ohject  of  the  suit  to 
set  aside  reform  or  impeach : — 

In  Beckford  v.  Wildman,  16  Ves.  436,  p.  438,  Lord  Eldon  says,  "Where 
the  ohject  of  the  suit  is  to  destroy  the  deed  the  plaintiff  has  a  right  to  hare 
it  produced  and  left  in  the  hands  of  the  clerk  in  court  for  inspection,  &o.  as 
from  the  right  to  have  it  set  forth  in  the  answer  (hut  qu.  as  to  any  such 
right  as  this)  the  consequence  follows  that  the  instrument  itself  should  be 
before  the  court  at  the  hearing"  :  and  see  also  p.  441  "  on  all  occasions  when 
its  production  may  be  necessary."  In  Balch  v.  Symes,  T.  &  R.  87,  p.  92,  he 
says,  "Where  a  deed  is  sought  to  be  impeached  the  plaintiff  is  entitled  to 
have  it  produced,  and  no  lien  can  protect  the  defendant  from  producing  it, 
for  it  is  the  object  of  the  suit  that  the  deed  may  be  declared  a  nullity.  A 
considerable  question  however  may  arise  at  what  period*  of  the  cause  the 
production  can  be  compelled.  Beclcford  v.  TFildman  was  a  suit  to  set  aside 
two  conveyances,  and  one  of  the  grounds  alleged  was  that  there  were  mate- 
rial variations  between  the  two  deeds :  a  motion  was  therefore  made  that 
they  might  be  deposited  with  the  Master  for  safe  custody.  Lord  Eldon 
though  admitting  that  where  there  was  reason  to  believe  that  an  instrument 
would  not  be  produced  at  the  hearing  and  in  a  case  of  extreme  necessity  the 
court  would  take  it  out  of  a  party's  hands  and  keep  it  in  its  custody  in  order 
to  insure  its  production  at  the  hearing,  or  on  any  other  occasions  when  its 
production  might  be  necessary,  see  pp.  438,  441,  and  Princess  of  Wales  v. 
Liverpool,  1  Sw.  p.  125,  (referring  as  an  instance  pp.  440,  441,  to  Addison  v. 
Walker,  a  suit  to  reform  a  deed  so  as  to  make  it  accord  with  a  certain  draft 
where  an  order  was  made  for  deposit  in  court  of  the  draft,)  considered  that 
the  circumstances  of  the  case  would  not  warrant  him  in  making  any  other 
order  than  for  their  production  at  the  hearing :  (see  as  to  production  for  the 
purpose  of  safe  custody  ante,  p.  172).  Balch  v.  Symes  was  a  suit  by  a  client 
against  her  solicitor  for  the  delivery  up  of  certain  title  deeds  and  the  cancel- 
lation of  certain  deeds  of  conveyance  to  him  of  her  property.  The  applica- 
tion was  that  the  deeds  might  be  deposited  for  inspection,  and  the  only 
ground  on  which  it  was  resisted  (and  ultimately  as  to  the  deeds  of  convey- 
ance the  inspection  was  consented  to)  was  a  claim  upon  them  by  way  of 
lien  :  and  it  was  to  this  point  (as  to  which  see  post,  p.  263). that  Lord  Eldon 
addressed  himself.  An  order  for  deposit,  for  the  purpose  of  inspection,  of 
the  conveyances  was  made. 

Neither  of  these  cases  were  regarded  in  Wigr.  PI.  311  as  sanctioning  any 
such  proposition  as  that  a  document  which  it  is  the  object  of  the  suit  to 
impeach  must  of  necessity  be  produced  for  the  purpose  of  inspection.  The 
actual  decisions  certainly  do  not  support  it  nor  is  it  clear  that  Lord  Eldon 
ever  meant  to  lay  down  any  rule  of  such  a  nature. 

In  Beekford  v.  Wildman,  p.  441,  Lord  Eldon  (and  see  Hare,  pp.  240 — 241) 
seems  to  question  whether  in  such  a  case  the  impeached  deed  is  to  be  con- 
sidered as  a  title  deed,  meaning  thereby  within  the  protection  afforded  to 
title  deeds  (as  to  which  see  post,  pp.  492 — 493).  But  the  view  put  forward  in 
Wigr.  PI.  313  is  that  as  soon  as  a  deed  is  executed  it  becomes  the  deed  of 
the  grantee  and  is  subject  to  the  same  rules  of  production  as  any  other  of  his 
title  deeds  (and  so  Tyler  v.  Drayton,  see  post,  p.  261) :  otherwise  a  vendor  or 
mortgagor  would  retain  a  running  interest  in  the  deed  he  had  executed  to 


*  See  also  an  Irish  case  Swift  v.  McTernan,  13  Ir.  Eq.  119,  where,  following 
Beckford  v.  Williams,  an  order  on  the  defendant  for  production  only  at  the 
hearing-  was  made  of  a  lease  which  it  was  alleged  had  been  altered,  the 
plaintiflE's  application  for  its  production  before  trial  for  submission  to  wit- 
nesses being  refused. 
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which  he  might  give  effect  merely  hy  seeMng  to  impeach  it.*  These  con- 
siderations however  did  not  apply  where  the  document  sought  to  be  im- 
peached -was  only  an  agreement :  see  Mapson  v.  Ciiiitt,  citeH  post,  p.  266. 

The  only  other  case  which  lent  any  support  to  the  proposition  was  Neate 
T.  lahmer,  2  T.  &  C.  257.  The  judgment  of  the  Lord  Chief  Baron, 
pp.  262 — 263,  certainly  contains  passages  which  tend  in  that  direction.  He 
suggests  for  instance  a  case  where  a  mortgagor  (see  as  to  a  mortgagor's 
right  to  discovery  post,  p.  5i2)  charges  that  the  mortgage  deed  has  been 
falsified  by  inserting  a  larger  sum  than  he  ever  received,  or  a  case  where  a 
second  mortgagee  charges  that  the  first  mortgagee  and  mortgagor  have 
colluded  to  induce  him  to  lend  money  on  the  faith  of  a  certain  sum  only 
being  due  on  the  first  mortgage,  and  that  now  a  larger  sum  is  alleged  to  be 
due :  in  each  of  which  cases  the  Lord  Chief  Baron  considered  that  produc- 
tion should  be  ordered  as  evidence  of  the  fraud.  The  suit  was  brought  by  a 
judgment  creditor  to  impeach  an  assignment  made  by  the  debtor  to  the 
defendant  and  to  obtain  payment  out  of  property  comprised  in  the  assign- 
ment, the  plaintifE  however  ofEering  to  repay  the  defendant  any  monies 
actually  paid  by  him  to  the  debtor  on  such  assignment,  and  therefore  making 
the  suit  virtually  one  for  redemption  against  a  defendant  setting  up  an 
absolute  title:  (see  Glover  v.  Sail,  2  PhOl.  p.  491.)  An  order  was  made  for 
production  of  the  assignment  mainly  from  the  point  of  view  above  stated 
(and  partly  also,  p.  263,  on  the  ground  that  as  it  must  be  produced  at  the 
hearing  it  might  as  well  be  produced  at  once,  as  to  which  see  ante,  p.  151). 
This  order  was  afiirmed  in  the  House  of  Lords,  11  BUgh,  112,  but  on  totally 
different  grounds.  The  decision  rested,  as  was  there,  p.  156,  and  also  sub- 
sequently in  Glmer  v.  Hall,  2  Ph.  pp.  490—491  explained  (and  see  Wigr. 
PI.  312,  313),  on  the  ground  that  the  defendant's  answer  was  evasive  and 
contradictory  and  that  his  liability  to  set  out  the  contents  of  the  deed  in  his 
answer  having  been  established  by  an  order  of  the  court  its  production  was 
a  matter  of  course  (as  to  which  see  ante,  p.  255) :  cases  like  Beckford  v. 
Wildman  and  Balch  v.  Symes  having  (see  p.  149)  nothing  to  do  with  the 
ratio  decidendi. 

AH  these  cases  together  with  FiVcington  v.  Simsivorth,  cited  ante,  p.  249  : 
Kennedy  v.  Green,  cited  post,  p.  261 :  Fencott  v.  Clarice,  cited  post,  p.  261 : 
and  Tyler  v.  Drayton,  cited  ^os<,  p.  261 :  were  referred  to  in  Wigr.  PI.  311 — 
313,  and  the  above  conclusion  arrived  at. 

The  denial  of  the  charges  of  course  only  left  matters  as 
they  would  have  been  if  no  such  charges  had  been  made  so 
far  as  regards  actual  production  of  the  document,  that  is  to 
say  protection  must  still  have  been  claimed  for  it  in  the  ordi- 
nary "way  as  exclusively  evidencing  or  relatiag  to  his  own 
case :  see  post,  p.  487.  According  to  the  phraseology  adopted 
in  Wigr.  PL  403,'  and  see  pod,  p.  483  n.  where  a  purely 
defensive  document  was  impeached  its  defensive  character 
was  preserved  by  denying  the  impeaching  statements  and 
lost  by  failing  to  meet  them. 

In  order  to  entitle  himself  to  withhold  from  production  a 


*  The  views  put  forward  in  Wigr.  PL  314,  in  partial  continuation  of  this 
point  are  discussed  in  another  place,  see  post,  p.  483  n. 
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document  which  the  plaintiff  sought  to  set  aside  or  reform  or 
otherwise  impeached  or  which  he  specially  charged  to  support 
his  case,  the  defendant  must  negative  or  meet  every  allegation 
made  by  the  plaintiff  as  foundation  for  his  claim  or  charge. 
It  was  not  enough  to  negative  generally  the  claim  or  charge : 
Crow  V.  Ttjrrcll,  2  Mad.  p.  409  :  Evans  v.  Sarris,  2  Y.  &  B. 
361 :  Eardman  v.  EUames,  5  Sim.  p.  650 ;  Sugd.  Y.  &  P. 
789—790  :  Eedes.  PI.  239  :  Jones  v.  Davis,  16  Yes.  pp.  264— 
265.  A  mere  general  averment  may  be  only  a  legal  con- 
clusion which  the  party  conceives  may  be  drawn  :  Harris  v. 
Harris,  3  Ha.  p.  453.  For  instance  it  was  not  enough  to 
deny  notice  generally :  the  circumstances  and  facts  alleged  as 
evidence  of  notice  must  have  been  denied :  Seiihou.se  v.  Earl, 
2  Yes.  450:  Radford  v.  Wilson,  3  Atk.  815.  Every  fact 
charged  from  which  the  court  would  construe  notice  must 
have  been  denied :  otherwise  the  party  was  judging  for  him- 
self what  was  constructive  notice,  whereas  it  was  for  the  court 
to  do  so  :  Jerrard  v.  Saunders,  2  Yes.  jun.  pp.  187 — 188  :  and 
see  post,  p.  537,  as  to  a  purchaser  for  value  without  notice. 
See  also  post,  p.  605,  as  to  the  position  of  a  party  where  his 
opponent  has  made  charges  as  to  a  document  iaconsistent 
with  the  view  that  they  exclusively  evidence  or  relate  to  his 
own  case. 

Where  the  allegations  were  not  satisfactorily  met  pro- 
duction would  be  ordered :  Kennedy  v.  Green,  cited  post,  p. 
261 :  or  where  they  were  admitted  and  explained :  Cannock 
V.  Jauncey,  cited  post,  p.  262 :  so  where  there  were  sus- 
picious circumstances :  see  Bassford  v.  Blakesley,  cited  piost, 
p,  261 :  Fencott  v.  Clarlie,  ciie^post,  p.  261. 

So  it  seems  to  have  been  considered  in  some  cases  that 
where  the  plaintiff  and  defendant  were  in  the  relation  of 
client  and  solicitor  this  constituted  a  ground  for  ordering 
production:  see  Bavis  v.  Parry,  and  Patch  v.  Ward,  cited 
post,  p.  263  (but  see  Bendy  v.  Cross,  cited  ^os^,  p.  262,  contra) : 
and  Batch  v.  Symes,  cited  post,  p.  263. 

It  may  be  suggested  that  where  the  ground  of  impeach- 
ment is  dehors  the  deed,  as  for  instance  where  it  is  founded 
on  the  relationship  between  the  parties,  its  production  may 
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be  immaterial :  see  Wigr.  PI.  311 :  and  BqnihUc  of  Costa  Biea 
V.  Erlanger,  arguendo,  p.  41. 

The  following  are  the  cases  on  the  subject  of  this  sub- 
section :  Beckford  v.  Wildman,  Balch  v.  Symes  and  Latimer  v. 
Neate  have  been  set  out  and  considered  ante,  pp.  258,  259 : 
other  cases  where  charges  affecting  particular  documents  have 
been  made  are  cited  and  discussed  7;os^,  pp.  505 — 508. 

In  Tyler  v.  Drayton,  2  S.  &  S.  309  (and  see  ante,  p.  254)  a  purchase  was 
impeached  on  the  ground  of  fraud  and  inadequate  consideration ;  the  de- 
fendant denying  these  charges,  the  purchase  deeds  were  protected,  being 
regarded  apparently  as  evidence  not  of  the  plaintiff's  but  of  the  defendant's 
title. 

In  Crisp  V.  Flatcl,  8  Beav.  62,  a  suit  to  redeem  certain  mortgages  but 
impeaching  the  validity  of  one  mortgage.  Lord  Langdale  refused  to  order 
inspection  of  the  last-mentioned  mortgage  deed,  for,  if  a  mere  allegation  that 
a  mortgage  was  bad  and  was  contested  would  entitle  a  plaintiff  to  produc- 
tion, a  defendant  might  be  deprived  in  every  case  of  his  right  to  resist 
production. 

In  Glover  v-.  Hall,  2  Ph.  484,  the  plaintiff  claimed  a  term  of  years  in  some 
property,  alleging  that  the  deed  by  which  the  defendant  asserted  the  term  to 
have  passed  to  the  person  through  whom  he  claimed  conveyed  only  a  life 
interest  therein.  The  defendant,  denying  the  plaintiff's  allegations  setting 
forth  the  contents  of  the  deed  in  his  answer  (as  to  which  see  ante,  p.  25.5)  and 
saying  that  the  document  evidenced  his  own  title  and  not  the  plaintiff's,  was 
protected  from  producing  the  deed:  see  also  Stroud  y.  Deacon,  1  Ves.  37, 
cited  post,  p.  50.5. 

In  BassfordY.  Blakesley,  6  Beav.  131,  p.  133,  Lord  Langdale  considered 
that  though,  where  the  bill  alleged  that  deeds  had  been  obtained  by  fraud, 
and  the  answer  denied  the  fraud  and  stated  the  deeds,  the  plaintiff  was  not 
entitled  to  an  order  for  production,  yet  the  court  must  look  to  the  circum- 
stances of  the  case  and  that  it  was  not  necessary  in  order  to  entitle  the 
plaintiff  to  an  order  for  production  that  the  defendant  should  admit  the 
fraud.  Accordingly  in  this  case,  where  it  was  being  sought  to  set  aside  con- 
veyances alleged  to  have  been  made  by  an  old  man  (the  plaintiff)  to  Ms 
nephew  the  defendant  almost  without  consideration,  it  was  considered  rea- 
sonable looking  at  the  circumstances  of  the  case  to  order  their  production. 
So  in  Feneott  v.  Clarke,  6  Sim.  8,  a  suit  to  set  aside  a  voluntary  conveyance 
obtained  from  a  person  of  unsound  mind,  production  of  the  conveyance  was 
ordered. 

Where  a  plaintiff  sought  to  impeach  a  deed,  which  was  in  fact  an  assign- 
ment of  a  mortgage,  on  the  ground  that  when  she  signed  the  receipt  at  the 
back  the  deed  was  folded  down  so  that  she  could  not  see  what  she  was  signing, 
and  alleged  that  if  it  were  produced  it  would  so  appear,  the  defendant, 
though  he  denied  all  notice  of  any  fraud  having  been  practised  on  the  plain- 
tiff, and  claimed  to  be  a  mortgagee  of  the  property,  was  ordered  to  produce 
the  deed  on  the  ground  that  certain  suspicious  circumstances  were  alleged  to 
appear  on  the  back  of  the  deed  itself  which  would  tend  to  show  the  fraud, 
and  there  was  no  denial  of  notice  of  these  circumstances  on  the  part  of  the 
defendant  such  as  a  purchaser  for  valuable  consideration  (see  post,  p.  538) 
must  make  in  respect  of  all  allegations  tendiog  to  show  notice  of  the  fraud  : 
Kennedy  v.  Green,  6  Sim.  6 :  and  see  Wigr.  PI.  311. 

Fhillips  V.  Evans,  2  Y.  &  C.  C.  0.  648,  was  a  suit  for  redemption  and 
account  against  mortgagees  (executors  of  the  original  mortgagee)  in  posses- 
sion. The  plaintiffs  alleged  that  the  mortgagee  had  notice  of  the  mortgagor's 
insolvency  on  taking  a  certain  further  charge,  and  that  such  notice  would 
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appear  from  recitals  in  the  writing  of  further  charge  and  from  the  date 
thereof  and  from  endorsements  made  upon  the  original  mortgage  :  the  defen- 
dants stated  their  ignorance  whether  the  mortgagee  had  notice  and  set  out 
the  memorandum  endorsed  on  the  mortgage.  Knight  Bruce,  V.  C.  gave  the 
following  judgment :  "  This  is  a  bill  filed  to  redeem  a  mortgage,  and  it  is 
not  disputed  that  the  only  question  is  what  amount  the  plaintiff  is  to  pay, 
which  depends  in  the  contents  of  the  indorsement  upon  the  mortgage  deed 
and  the  time  when  the  indorsement  was  executed.  The  defendant  sets  out 
the  instrument  which  appears  to  be  expressed  in  the  first  person  and  to  be 
contained  in  a  few  lines  which  he  says  are  the  effect  of  that  instrument. 
Considering  the  manner  in  which  the  document  is  set  out  (see  Hardman  v. 
Mlames,  ante,  p.  251)  the  nature  of  the  suit  and  the  circumstances  relating 
to  the  insolvency  of  the  mortgagor  including  the  date  of  the  indorsement, 
I  think  that  this  is  a  case  in  which  the  plaintiff  should  see  the  indorsement." 

In  Hepublic  of  Costa  Rica  v.  Erlanger,  L.  K.  19  Eq.  33,  where  the  plaintiffs 
impeached  certain  accounts  between  themselves  and  the  mortgagees  and  in 
fact  denied  that  there  was  anything  due  at  all,  MaHns,  V.  C.  refused  to  order 
production  of  certain  bonds  held  on  behalf  of  the  mortgagees  by  a  defendant, 
who  was  being  cross-examined  before  a  special  examiner,  on  the  ground  that 
great  mischief  might  be  occasioned  by  their  production  and  probably  no 
benefit,  and  that  it  was  a  case  in  which  according  to  Bassford  v.  Blahesley, 
(ante,  p.  133),  he  might  exercise  his  discretion. 

"Where  a  mortgagee  purchased  the  equity  of  redemption  in  the  mortgaged 
property  from  a  trustee  under  circumstances  which  affected  him  with  notice 
of  a  trust,  the  cestui  que  trust,  offering  to  redeem  him,  was  held  entitled  to 
production  of  the  conveyance:  Smith  v.  Barnes,  L.  R.  1  Eq.  65. 

In  Jones  v.  Jones,  Kay,  App.  p.  6,  production  was  ordered  (the  circum- 
stances being  very  special)  of  a  deed  which  the  defendant  asserted  to  be  an 
absolute  conveyance  to  himself  but  which  the  plaintiff  alleged  to  have  been 
deposited  by  way  of  security  only  for  money  which  had  since  been  paid  off. 

On  the  other  hand  in  Bendy  v.  Gross,  11  Beav.  91,  where  the  plaintiff 
charged  that  a  certain  deed  purporting  to  be  an  absolute  assignment  of  pro- 
perty to  the  defendant  (his  sohcitor,  see  ante,  p.  260)  was  in  reahty  made  on 
an  understanding  that  the  property  was  to  be  restored  to  him  in  certain 
events,  and  the  defendant  denied  the  charge,  production  was  refused. 

In  Cannock  v.  Jatmcey,  1  Dr.  427,  a  suit  for  redemption  by  a  second  mort- 
gagee against  a  first  mortgagee  (by  transfer)  who  claimed  to  tack  a  judg- 
ment debt,  the  plaintiff  relied  on  a  conveyance  containing  a  recital  that  the 
judgment  debt  had  been  paid  off :  the  defendant  set  out  the  recital  in  his 
answer,  and  explained  it  by  saying  that  the  object  of  the  recital  was  only  to 
clear  the  estate  and  that  the  deed  would  therefore  not  assist  the  plaintiff  (see 
as  to  this  point  Smith  v.  Beaufort  discussed  post,  p.  506).  It  was  held  that 
prim^  facie  the  plaintiff  was  entitled  to  see  the  deed,  and  that  though  the 
defendant  by  virtue  of  his  position  as  mortgagee  (see  post,  p.  54i)  might 
withhold  its  production  yet  inasmuch  as  the  mortgage  money  had  been  paid 
off  (the  money  had  been  paid  since  the  institution  of  the  suit)  such  right  in 
him  as  mortgagee  no  longer  existed,  and  therefore  there  was  nothing  to  in- 
terfere with  the  plaintiff's  title  to  have  inspection  of  it. 

In  Neesom  v.  Clarkson,  C.  P.  Coop.  93,  the  defendant,  a  purchaser  for 
valuable  consideration  without  notice,  was  ordered  to  produce  a  deed  anterior 
to  the  purchase  deed  containing  recitals  set  out  in  the  answer  and  rehed  on 
by  the  plaintiff  as  showing  express  or  implied  notice.  In  Addis  v.  Campbell, 
1  Beav.  258,  a  suit  to  set  aside  a  purchase  of  a  reversionary  interest  by  a 
person  through  whom  the  defendant  claimed,  the  defendant  asserting  that 
the  purchase  was  bona  fide  and  fair,  production  of  the  conveyance  and  other 
documents  was  ordered,  an  affidavit  being  allowed  to  be  read  for  the  purpose 
of  verifying  a  letter  referred  to  in  the  biE  and  neither  admitted  nor  denied 
by  the  answer  from  which  it  would  appear  that  the  purchaser  was  affected 
with  notice  of  a  previous  transaction  which  might  invalidate  the  purchase. 
See  as  to  a  purchaser  for  value  without  notice,  post,  p.  535. 
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Where  a  party  entitled  to  a  legacy  secured  by  a  term  of  years  brought  an 
action  against  the  trustees  of  the  term  and  the  mortgagees  from  them  of  the 
term,  charging  the  latter  with  such  knowledge  as  made  them  parties  to  a 
breach  of  trust  on  taking  the  mortgage,  and  asking  that  they  should  be 
postponed  to  his  claims  in  respect  of  the  legacy,  the  mortgagees  denying  the 
charge,  no  production  of  the  mortgage  was  ordered,  for  it  was  not  suggested 
that  the  deed  contained  anything  to  support  the  plaintiff's  case,  nor  was 
there  anything  to  take  it  out  of  the  ordinary  rule  (see  post,  p.  5i3)  protecting 
a  mortgagee  from  producing  his  deeds :  Howard  v.  Mobinson,  i  Drew.  &22, 
also  discussed  ante,  p.  2o2. 

In  OrecHwood  t.  Jiothtre/l,  7  Beav.  291,  a  case  of  some  complication  pro- 
duction of  various  deed.«!  was  refused. 

See  also  Addison  v.  Walker,  ciieA. post,  pp.  538,  545. 

In  a  suit  by  a  party  against  his  solicitor  to  set  aside  a  mortgage  made  to 
him  on  the  ground  of  pressure  and  surprise  production  should  it  was  con- 
sidered be  ordered  in  spite  of  the  alleged  pressure  and  surprise  being  denied, 
the  professional  relationship  constituting  a  ground  for  taking  it  out  of  the 
ordinary  rule  of  mortgagor  and  mortgagee :  Davis  v.  Parry,  4  Jxir.  N.  S.  431. 
In  a  suit  to  open  a  foreclosure  decree  and  for  redemption  against  a  person 
who  had  acted  as  solicitor  for  the  plaintiff  (mortgagor)  in  a  mortgage  trans- 
action and  also  for  the  mortgagee  and  had  subsequently  acquired  the  mort- 
gage by  transfer,  it  was  held  that  he  was  not  entitled  to  resist  the  production 
of  deeds  prepared  by  him  as  such  solicitor  as  if  he  were  in  the  position  merely 
of  a  third  party:  Patch  v.  TTard,  L.  R.  1  Eq.  436"  (see  this  case  also  cited 
post,  p.  382) :  see  however  Sendij  v.  Cross,  cited  ante,  p.  262,  where  production 
was  withheld  in  spite  of  the  relationship  of  sohcitor  and  client.  In  Batch  v. 
Si/mes,  T.  &  K.  87  (see  ante,  p.  258)  Lord  Eldon,  p.  92,  considered  that  no 
lien  of  a  solicitor  could  entitle  him  to  withhold  from  production  at  some 
period  of  the  cause  a  document  which  it  was  the  object  of  the  suit  to  im- 
peach: and  on  the  same  page  he  says  "  where  a  person  executes  a  deed  in 
favour  of  her  own  solicitor  and  reserves  to  herself  a  life  interest  and  a  power 
of  revocation  it  is  quite  impossible  for  the  solicitor  to  refuse  to  produce  the 
deed :  it  is  his  duty  to  leave  a  counterpart  of  it  in  the  hands  of  his  client  .  .  . 
so  with  respect  to  a  will,  an  instrument  which  may  be  altered  even  in  articulo 
mortis,  and  on  which  a  solicitor  can  have  no  lien :  see  as  to  a  solicitor's  lien 
ante,  p.  205 :  and  especially  in  connection  with  the  above  passage,  ante,  p. 
205. 

As  to  documents  subordinate  or  subsequent  to  an  impeached 
document. 

It  was  considered  in  Jones  v.  Jones,  Kay,  App.  p.  9,  that  A.  G.  v.  Ellison, 
i  Sim.  238,  established  the  proposition  that,  where  in  oases  of  this  kind  it 
was  considered  proper  to  order  production  of  impeached  documents,  all  that 
proceeded  from  them  and  rested  upon  that  foundation  must  be  produced  just 
as  the  original  documents  themselves;  and  accordingly  production  was 
ordered  of  a  particular  receipt  which  was  deemed  to  have  become  a  part  of 
the  title  to  the  property  which  was  impeached.  But  see  «mte,  p.  23,  as  to 
the  decision  in  A.  G.  v.  Mlison. 


III.  The  old  Common  Law  Frdctice  as  to  Documents  relied  on 
as  the  Foundation  of  the  Action  or  of  the  Defence. 
At  common  law  the  practice  ultimately  was  to  allow  a  party 
inspection  of  any  document  relied  on  by  his  opponent  as  the 
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foundation  of  the  action  or  of  Ms  defence  as  the  case  might 
be,  -whether  actually  stated  or  referred  to  or  not.  This  practice 
■was  altogether  independent  of  the  powers  conferred  on  the 
common  law  courts  by  the  0.  L.  P.  Acts.  It  had  its  origin 
partly  in  the  practice  of  profert  and  oyer  and  partly  in  what 
was  called  the  common  law  equitable  jurisdiction. 

Profert  and  oyer. 

The  practice  of  profert  and  oyer,  whicli  was  abolished  by  the  0.  L.  P.  Act, 
section  55,  see  post,  p.  265,  was  to  the  following  effect.  Where  a  party  relied 
upon  an  instrument  under  seal  in  his  pleading  and  it  was  in  his  possession 
he  was  hound  to  make  profert  of  it,  that  is  to  say  he  must  have  averred  that 
he  brought  it  into  court :  the  other  party  could  then  demand  oyer  of  it,  that 
is  to  say  have  it  read  to  him.  As  a  matter  of  fact  the  deed  was  not  brought 
by  the  party  into  court  or  read  to  the  other  party,  but  a  copy  was  given  to 
him :  Fenarth,  6;c.  Co.  v.  Cardiff,  S;c.  Co.  7  0.  B.  N.  S.  p.  824 :  Tidd,  Pr.  586 : 
Day,  C.  L.  P.  90—91 :  Turquand  v.  Bennett,  7  C.  B.  179  :  note  in  6  M.  &  G. 
p.  274  :  Lush,  Pr.  836  :  2  Saunders,  712  :  Hecul  v.  Broohman,  3  T.  R.  151  : 
Frincess  of  Wales  v.  Liverpool,  1  Sw.  pp.  116,  117,  119,  124. 

In  Hunt  V.  Sewitt,  7  Exch.  p.  243,  it  is  stated  that  originally  it  applied  to 
some  instruments  only,  but  that  by  usage  it  was  with  certain  conditions 
extended  to  all.  It  appears  however  to  have  been  confined  to  instruments 
under  seal,  such  as  deeds  letters  testamentary  or  letters  of  administration  : 
see  Day,  0.  L.  P.  90  :  2  Saund.  712—713. 

The  equitable  common  law  jurisdiction. 

By  the  equitable  jurisdiction  (originated  by  Lord  Mansfield  according  to 
Lord  Eldon,  Frincess  of  Wales  v.  Liverpool,  1  Sw.  p.  120,  to  save  the  expense 
of  resorting  to  equity  :  but  see  Threlfall  v.  Webster,  1  Bing.  p.  173  :  or  dating 
back  to  Charles  II.  according  to  other  authorities :  see  Fritchett  v.  Smart,  7 
C.  B.  p.  630)  a  party  was  allowed  pending  an  action  to  inspect  or  have  copies 
of  certain  documents  in  his  adversary's  possession  where  it  was  necessary  he 
should  so  inspect  or  have  copies  of  them  in  order  to  the  framing  of  his 
pleading  or  the  maintaining  of  his  claim  or  defence :  the  documents  being 
documents  to  which  he  was  a  party  either  in  fact  or  in  interest,  and  held  by 
the  adversary  upon  a  trust  express  or  implied  to  produce  them  when  necessary 
for  the  use  of  the  party  demanding  inspection:  Lush,  Pr.  837,  839  :  Arch. 
Pr.  1164—1165  :  Day,  C.  L.  P.  297  ;  Fickering  v.  Noyes,  1 B.  &  Cr.  263  :  Fowell 
V.  Bradbury,  4  0.  B.  p.  542 :  Devenage  v.  Bouverie,  8  Bing.  1 :  Fritchett  v. 
Smart,  18  L.  J.  C.  P.  p.  212:  7  C.  B.  p.  628:  Bunt  v.  Bewitt,  7  Exch. 
p.  243:  Threlfall  v.  Webster,  1  Bing.  p.  163:  Batemaii  v.  Fhillips,  i  Taunt. 
161 :  2  Saund.  224—227  :  Owen  v.  Nickson,  3  E.  &  E.  p.  607  :  Bodgson  v. 
Warden,  1  D.  &  L.  286. 

This  practice  might  have  been  discussed  ^os<,  in  Chapter  VII.  in  connection 
with  documents  in  which  the  applicant  has  an  interest  of  the  nature  of  pro- 
perty or  such  an  interest  as  that  the  holder  of  them  is  deemed  to  hold  them 
as  a  quasi  trustee  for  or  on  behalf  or  for  the  benefit  of  the  applicant :  and  see 
the  note  to  Jl.  v.  Newcastle,  referred  to  post,  p,  281 :  it  is  however  more  con- 
venient to  review  it  here. 

The  party  must  be  a  party  in  interest :  Smith  v.  Winter,  3  M.  &  W.  309  : 
EatcUffe  v.  Bleasly,  3  Bing.  148,  p.  150  :  Devenage  v.  Bouverie,  8  Bing.  p.  3 : 
King  v.  King,  4  Taunt.  656.  Inspection  would  not  therefore  be  allowed  of 
a  deed  which  the  applicant  had  refused  to  execute,  though  otherwise  of  the 
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draft  agreed  upon  between  the  parties :  Matcliffe  v.  Blcashj.  But  the  party 
holding  it  need  not  have  executed  it :  Morroiv  v.  Saunders,  1  B.  &  B.  318. 

Originally  it  seems  to  have  been  confined  to  cases  where  there  was  only 
one  copy  or  part  of  an  instrument  and  the  party  held  it  as  a  quasi  trustee  ; 
J)oe  AXhild  v.  Roe,  1  E.  &  B.  p.  284  :  Prices.  Samson,  8  C.  B.  N.  S.  pp.  634— 
637  :  Xeah-  v.  Sioind,  2  Cr.  &  J.  278  :  Lush,  Pr.  839.  "Where  there  were  two 
parts  executed  interchangeably  or  more  than  one  copy  and  the  duplicate 
counterpart  or  copy  was  lost  or  destroyed,  the  strict  rvile  was  that  there  was 
no  right  to  inspection  :  Lush,  Pr.  839 ;  Street  v.  Broicn,  6  Taunt.  302 :  Wood- 
cock V.  Worthington,  2  T.  &  J.  4 :  Archb.  Pr.  1165.  But  a  lessor  was  held 
entitled  to  inspection  of  a  lease  on  production  of  an  affidavit  that  he  had  no 
counterpart :  Doe  d.  Averij  v.  Langford,  21  L.  J.  Q.  B.  216  :  Doe  d.  v.  Slight, 
I  Dowl.  163:  Doe  A.  v.  Hoe,  1  M.  &W.  207  :  but  seeFortseav.  Goring,  4  Bing. 
152:   Griffin  v.  Smytlte,  8  Dowl.  p.  493. 

Subsequently  it  was  extended  so  as  to  include  every  case  where  the  party 
seeking  inspection  had  an  interest  in  the  document :  Price  v.  Sarrison,  8  C.  B. 
N.  S.  p.  634  ;  and  seeFritcliettv.  Smart,  18  L.  J.  C.  P.  p.  212  :  7  C.  B.  p.  628. 
It  was  not  confined  to  instruments  inter  partes :  it  extended  (ultimately  see 
Mhicl:  V.  Gomperlz,  7  Exch.  p.  70  and  Threlfall  v.  Webster,  1  Bing.  p.  163 
and^o*^,  p.  268  :  but  earlier  according  to  Princess  of  Wales  y.  Liverpool,  1  Sw. 
pp.  116 — 117)  to  bills  notes  and  other  securities:  Lush,  Pr.  839;  and  see 
Taylor  v.  Quinlin,  2  Ir.  Jur.  72,  Q.  B.  (inspection  by  defendant  sued  as  maker 
of  a  promissory  note) . 

The  word  ' '  trustee ' '  was  not  used  in  its  strict  technical  sense  but  was 
applied  wherever  the  court  saw  that  the  party  had  in  equity  and  justice  an 
interest  in  the  document :  Price  v.  Harrison,  p.  633  :  and  see  Owen  v.  KicJcson, 
3  E.  &  E.  p.  607. 

An  agent  was  considered  to  be  in  this  sense  a  trustee  for  his  principal  of 
books  in  which  entries  were  made  of  business  transacted  for  the  principal : 
Jones  V.  Palmer,  4  Dowl.  446:  Archb.  Pr.  1165:  a  broker  for  instance: 
Proicning  v.  Aylmer,  7  B.  &  C.  204 :  and  see  Pritchett  v.  Smart,  7  C.  B. 
pp.  628—629. 

The  practice  of  profert  and  oyer  was  abolished  by  the 
C.  L.  P.  Act,  1852,  sect.  55 :  Day,  C.  L.  P.  90—91.  But  it 
was  held  that  the  intention  of  the  act  was  merely  to  abolish 
the  particular  form  of  procedure  and  not  to  diminish  the 
right  to  inspection,  and  that  this  right  would  be  exercised 
under  the  equitable  jurisdiction  which  remained  untouched 
by  the  act :  Penarth,  S(c.  Co.  v.  Cardiff,  S^c.  Co.  7  C.  B.  N.  S. 
pp.  823—826  :  CMld  v.  Roe,  1  E.  &  B.  p.  285  :  Wehh  v.  Adkins, 
14  C.  B.  401  (where  the  action  was  stayed  until  production 
of  the  probate).  Accordingly  in  the  first-mentioned  case,  an 
action  for  diverting  water  from  a  stream,  the  defendants  were 
ordered  to  allow  inspection  of  a  deed  on  which  they  relied  as 
giving  them  the  right  to  take  the  water,  for  profert  must  have 
been  made  of  it. 

Under  the  equitable  jurisdiction  thus  enlarged  in  its  scope 
it  was  held  that  whenever  a  party  relied  on  an  instrument 
whether  under  seal  or  not  as  the  foundation  of  his  claim  or 
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defence  the  adversary  was  entitled  (or  "  tlie  court  has  power  " 
as  put  in  Child  v.  Roe,  1  E.  &  B.  p.  284)  to  inspect  it :  Price  v. 
Harrison,  8  0.  B.  N.  S.  p.  635  :  Penarth,  Sfc.  Co.  v.  Cardiff,  Sfc. 
Co.  7  0.  B.  N.  S.  pp.  825,  828  :  unless  the  court  saw  that  the 
application  was  made  for  an  improper  purpose  :  Oiven  v. 
Niclxson,  3  E.  &  E.  p.  608  :  though  involving  a  disclosure  of 
the  party's  own  title  :  Price  v.  Harrison,  p.  635  ;  and  though 
the  instrument  was  not  actually  referred  to  in  the  pleading, 
if  in  fact  and  when  it  appeared  that  it  was  the  foundation  of 
the  action  or  defence  :  ihid.  p.  636,  where  the  agreement  must 
have  been  in  writing  to  satisfy  the  Statute  of  Frauds :  ibid. 
p.  635  commenting  on  iShadicell  v.  Bliadwell,  6  C.  B.  N.  S. 
679  and  Charnook  v.  Lumley,  5  Sc.  438  where,  as  being 
within  the  spirit  though  not  the  letter  of  the  rule,  inspection 
was  ordered  of  an  agreement  by  which  the  rights  of  the 
parties  would  be  controlled :  (see  also  a  chancery  case  of 
Rapson  v.  Cuhitt,  7  Jur.  77,  cited  ante,  p.  259,  a  suit  to  set 
aside  an  agreement  for  the  compromise  of  a  previous  action 
between  the  same  parties  where  Knight  Bruce,  V.  C.  was  of 
opinion  that  according  to  all  principle  and  authority  the 
plaintiff  was  entitled  to  inspect  it  and  also  the  draft,  for  it 
contained  terms  to  be  performed  by  both  parties)  :  but  in- 
spection would  not  be  ordered  if  it  was  a  mere  surmise  and 
suggestion  by  the  party  that  he  believed  the  opposite  party 
would  rely  on  certain  letters  :  Penarth,  8fc.  Co.  v.  Cardiff,  ^c. 
Co.  p.  825  :  Price  v.  Harrison,  pp.  635 — 636  commenting  on 
Shadwell  v.  Po.  where,  the  defendants,  executors,  pleading 
that  the  agreement  on  which  the  action  was  brought  had 
been  rescinded,  the  plaintiff  was  refused  inspection  of  a  letter 
on  which  he  believed  they  intended  to  rely  :  and  see  Jcssel  v. 
Millinger,  1  M.  &  Sc.  607 :  and  Jones  v.  Hargreaves,  29 
L.  J.  Ex.  368 :  and  see  2:>ost,  p.  269. 

Both  in  Penarth,  S^c.  Co.  v.  Cardiff,  8^c.  Co.  and  in  Price  v. 
Harrison  the  principles  laid  down  by  Lord  Cottenham  in 
Hardman  v.  Ellames  (see  anie,  p.  251)  are  referred  to  and 
approved  as  being  ia  harmony  with  the  common  law  practice : 
but  qu.  see  ante,  p.  254. 

In  Thrice  v.  Barrison  the  documents  which  the  defendant  was  allowed  to 
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inspect  were  certain  letters  written  by  him  to  the  plaiutifle  which  he  beUeved 
contained  the  agx-eement  on  which  the  action  was  brought,  of  which  he  had 
no  copies,  and  which  it  was  material  he  should  see  in  order  to  enable  him  to 
plead  to  the  action :  if  they  were  only  evidence  of  the  agreement  they  fell 
within  the  rule  :  Erie,  0.  J.  ibid.  p.  633.     The  writer  had  a  right  to  say, 

ijet  me  see  my  letter  m  order  to  see  what  contract  I  have  entered  into  :  " 
such  a  case  was  as  strong  a  case  of  trusteeship  in  the  sense  in  which  this  word 
was  used  as  could  well  be  conceived.     See  Benjamin  v.  Sauhz,  post,  p.  268. 

So  a  defendant  to  a  breach  of  promise  action  was  entitled  to  see  letters 
written  by  him  containing  the  alleged  promise  :  Stone  v.  Strange,  34  L.  J. 
Ex.  72 :  and  see  other  cases,  post,  p.  515  :  and  see  Price  v.  Harrison,  p  629, 
disapproving  Good/iff  v.  Fuller,  14  M.  &  W.  4,  where  the  defendant  was  re- 
fused inspection  of  letters  from  the  plaintiff  to  himself  alleged  to  contain  a 
release  of  the  promise.  In  an  earlier  ease,  Hamer  v.  Sou-erby,  3  L.  T.  734, 
inspection  was  refused  as  being  in  the  nature  of  a  fishing  application  to  see 
whether  the  plaintiff  had  a  cause  of  action. 

A  defendant  was  allowed  to  see  a  letter,  of  which  he  had  no  copy,  written 
by  his  agent,  constituting  the  agreement  on  which  the  plaintiff  sued,  the 
latter  being  deemed  to  hold  it  as  trustee  :  Blogg  v.  Kent,  6  Bing.  614. 

Inspection  of  the  letter  or  memorandum  of  guarantee  on  which  the  plain- 
tifi  sued  was  ordered  in  Bliick  v.  Gompertz,  7  Exch.  67. 

Inspection  of  the  written  assents  to  a  deed  of  inspectorship  under  section 
192  of  the  Bankruptcy  Act,  1861,  was  ordered  in  favour  of  a  creditor  against 
the  trustees  on  an  issue  under  a  writ  of  fi.  fa.,  the  assents  being  by  virtue  of 
the  act  binding  on  all  the  creditors  and  being  in  effect  part  of  the  deed : 
Andrew  \.  Fell,  L.  E,.  2  C.  P.  251. 

Inspection  of  the  lease  by  the  lessor  has  been  allowed  in  ejectment  actions 
brought  by  the  lessor  on  forfeiture  for  breach  of  covenant  (but  see  post,  pp. 
337,  346,  as  to  discovery  exposing  a  party  to  forfeiture)  where  he  had  no 
counterpart :  F)oe,  d.  v.  Foe  :  Foe  d.  v.  Slight :  Avery  v.  Fangford :  all  cited 
ante,  p.  265  :  so  of  an  indorsement  on  the  lease  relating  to  an  increase  of  rent 
in  an  action  therefor:  Mayor  of  Arundel  v.  Solmes,  8  Dowl.  118.  So  the 
lessee  has  been  allowed  inspection  :  in  an  ejectment  action  for  breach  of 
covenant  in  a  lease  against  the  person  in  possession  the  latter  was  allowed  to 
inspect  the  lease,  for  it  must  be  assumed  or  was  even  admitted  that  he  was 
in  possession  under  the  lease  and  was  not  a  stranger:  Child  v.  Roe,  1  E.  & 
B.  279:  see  also  Boe  d.  CourtailY.  Thomas,  9  B.  &  C.  288:  and  Xing  v.  King, 
post,  p.  269.  In  an  action  by  a  tenant  against  the  landlord  the  tenant  was 
allowed  to  inspect  the  agreement  under  which  he  held  of  which  there  was 
only  one  copy:  Feid  v.  Coleman,  2  Dowl.  354.  In  an  ejectment  action,  the 
question  being  whether  certain  lands  were  comprised  in  the  defendant's 
lease,  he  was  allowed  to  inspect  the  counterpart  lease,  the  lease  being  lost : 
Barry  v.  Scully,  Ir.  Kep.  6  C.  L.  449. 

In  an  action  for  detinue  of  title  deeds  the  defendant  pleaded  an  equitable 
mortgage  by  deposit,  and  in  his  answers  to  interrogatories  disclosed  the  pos- 
session of  a  memorandum  of  such  deposit ;  inspection  was  ordered  on  the 
ground  that  he  must  be  considered  a  trustee  of  it,  no  other  part  being  in 
existence,  and  that  the  defence  was  rested  on  it:  Owen  v.  Mclcsori,  3  E.  &  E. 
602. 

It  was  considered  that  where  title  deeds  and  trade  books  were  in  question 
a  stronger  case  for  production  must  be  made  out  than  in  the  case  of  other 
documents  such  as  letters,  and  that  an  order  would  only  be  made  when  the 
interests  of  truth  and  justice  required  it:  see  Frice  v.  Harrison,  8  C.  B.  N.  S. 
p.  634  :  and  see  generally  as  to  title  deeds,  post,  p.  492. 

In  actions  by  allottees  of  shares  against  members  of  a  provisional  or 
manaoing  committee  to  recover  back  deposits  they  were  held  entitled  to  see 
the  subscribers'  agreement  which  they  had  signed  and  the  parliamentary 
contract:  Steadman  v.  Arden,  15  M.  &  'W._587:  Fey  v.  Barlow,  1  Exch.  800. 
A  secretary  of  a  company  was  allowed  inspection  of  minute  books  in  an 
action  to  recover  his  salary:  Shaw  v.  Solmes,  3  C.  B.  952.   The  court  refused 
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to  extend  the  rule  so  as  to  allow  former  directors  of  a  company  to  see  the 
company's  books  in  an  action  against  them  hy  the  company  for  making  false 
entries  therein,  they  not  saying  that  inspection  was  necessary  for  their  de- 
fence :  Imperial  Gas,  ^e.  Co.  t.  Clarke,  7  Bing.  95  :  see  also  Birmingham,  ^e. 
Co.  T.  White,  referred  to  post,  p.  293 :  and  generally  as  to  inspection  of 
documents  of  a  company  or  other  corporation  by  a  member,  s&e  post,  p.  287. 
The  following  are  old  cases:  Fox  v.  Jones,  7  B.  &  C.  732  (writ  of  hah. 
Corp.  and  return)  ;  S.  v.  Sheriff  of  Chester,  1  Chit.  Eep.  476  (writ  in  sheriflE's 
hands) ;  Cooper  v.  Jones,  2  M.  &  Sc.  202  ;  Whitiourne  v.  Fotlifer,  4  M.  &  So. 
182  (books  containing  contracts) ;  Lawrence  v.  Uooher,  5  Bing.  6  ;  Rimdle  v. 
JSeaumont,  Howe  v.  Squ-den,  4  Bing.  637,  539  (shipping  documents)  ;  Twizell 
V.  Allen,  5  M.  cSc  W.  337  (action  by  shipowner  against  owner  of  goods  for 
proportion  of  general  average — the  statement  of  general  average  loss  was 
ordered  to  be  produced,  but  not  the  documents  from  which  it  was  made  np  : 
see  further  post,  p.  515)  :  Blakey  v.  Porter,  1  Taunt.  386  (as.signment  of 
lease  in  hands  of  assignee  by  assignor) :  Evans  v.  Delei/al,  4  Dowl.  374  (case 
and  opinion  in  order  to  plead  negligence  to  action  by  attorney)  :  PickeringY. 
Noyes,  1  B.  &  q.  262  (title  deeds  refused) :  Smith  v.  Winter,  3  M.  &  W.  309 
(deed  giving  time  to  the  debtor  refused  in  favour  of  the  surety) :  Powell  v. 
Sradbury,  i  0.  B.  541  (report  in  newspaper  refused) :  Botisjield  v.  Godfrey,  5 
Bing.  418  :   Traver  v.  Collins,  2  Cr.  &  J.  627. 

As  to  wliether  inspeotion  was  allowed  on  a  suggestion  of 
forgery  (see  ante,  pp.  246 — 247,  as  to  the  equity  practice  :  see 
as  to  protection  on  the  ground  of  liability  to  a  criminal  pro- 
secution, ^wsz!,  p.  312). 

In  earlier  cases  it  seems  to  have  been  considered  that  a  suggestion  of  for- 
gery was  no  ground  for  inspection :  Lush,  Pr.  837  :  for  instance  of  the  bill 
on  which  the  action  was  brought :  Mildyard  v.  Smith,  1  Bing.  451 :  Chet- 
wynd  V.  Marnell,  1  B.  &  P.  271.  In  this  last  case  the  ground  for  the  deci- 
sion seems  to  have  been  that  the  plaintiff  must  eventually  produce  the  docu- 
ment if  he  meant  to  succeed,  but  that  the  court  would  not  compel  a  party 
to  expose  himself  to  a  prosecution  on  a  capital  felony  by  ordering  produc- 
tion. But  in  the  note  to  Thomas  v.  Bunn,  6  M.  &  W.  p.  274,  this  ground  is 
criticised  as  inapplicable  to  a  case  where  profert  had  been  made  and  oyer 
craved  as  here.  In  a  later  case,  Woolner  v.  Devereux,  9  Dowl.  673,  it  was 
held  that  a  suggestion  of  forgery  was  a  proper  ground  for  ordering  inspec- 
tion, and  so  also  where  a  defendant  swore  he  had  no  recollection  of  having 
made  a  note  or  that  it  had  been  dealt  with  since  execution.  Inspection  by  a 
defendant  and  his  witnesses  was  also  ordered  in  Thomas  v.  Dunn.  See  also 
Benjamin  v.  Saulez,  I.  E.  6  0.  L.  1 6  (letters  said  to  be  not  genuine  by  defendant) . 

Where  a  plaintifE  charged  that  the  defendant  had  obtained 
possession  of  certain  bills  by  fraud,  and  that  they  were  not 
satisfied,  the  defendant  denying  these  charges,  the  court  (not 
without  hesitation)  refused  inspection  :  Threlfall  v.  Webster, 
1  Bing.  161 :  see  Pilkington  v.  Eimsicorth,  cited  ante,  p.  249. 

As  to  whether  inspeotion  would  be  allowed  for  the  purpose 
of  fishing  out  a  case.  See  generally  as  to  discovery  with 
this  object  ante,  p.  16. 

In  Shadwell  v.  Shadwell,  6  0.  B.  N.  S.  679,  p.  689,  it  is  stated  that  inspec- 
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tiou  -would  not  be  ordered  where  it  was  sought  not  to  support  the  party's 
own  case  but  to  see  whether  and  by  what  means  a  defence  could  be  made 
against  him.  In  King  v.  Eing,  i  Taunt.  656,  inspection  of  the  lease  was 
ordered  m  favour  of  the  defendant  in  an  action  on  the  covenant  for  rent, 
though  it  was  urged,  and  even  it  seems  admitted,  that  it  was  only  sought  for 
the  purpose  of  discovering  some  defect.  This  case  was  referred  to  in  Bir- 
mingham, i-c.  Co.  V.  JFhite,  1  Q.  B.  282,  p.  287,  and  supported  on  the  ground 
that  the  party  had  there  a  clear  and  distinct  property  in  the  deed :  and  that 
in  the  case  before  the  court,  an  action  for  calls,  a  shareholder  had  no  such 
property  in  the  minute  books  of  the  company  (see  as  to  this  post,  p.  290). 

In  that  case,  p.  286,  Coleridge,  J.  asked  whether  there  was  any  instance 
where  inspection  had  been  gTanted  to  enable  a  party  to  determine  what  plea 
to  plead,  inspection  for  the  purpose  of  assisting  him  to  plead  a  particular 
plea  being  different:  so  Patteson,  J.  p.  287:  so  Denman,  C.  J.  p.  288, 
considered  that  the  object  with  which  the  court  ordered  inspection  was  not 
that  the  party  might  be  enabled  to  fish  out  a  defence  but  if  he  had  a  defence 
that  he  miglit  be  furnished  with  the  proper  means  of  pleading  it :  see  also 
Soice  V.  Sowden,  i  Bing.  539.  And  Wightman,  J.  in  Owen  v.  JYickson,  3  E. 
&  E.  p.  607,  says:  "  No  doubt  a  plaintiff  is  not  entitled  to  inspect  a  docu- 
ment making  out  the  defendant's  case  solely;  but  here  there  is  only  one 
document  and  both  plaintiff  and  defendant  have  an  interest  in  it. 

In  a  passage  of  a  letter  of  Mr.  Bosanquet  referred  to  in  Wigr.  PI.  400,  the 
object  of  granting  inspection  at  common  law  of  a  document  stated  in  the 
pleadings  was  said  to  be  to  enable  the  party  to  determine  what  his  case 
should  be. 

Practice  and  stage  of  the  action. 

Application  by  a  defendant  would  naturally  be  made  generally  before  plea ; 
see  Frice  v.  Harrison,  8  C.  B.  N.  S.  617 :  Child  v.  Roe,  1  B.  &  B.  279 :  and 
see  ante  :  though  not  always  so  :  JBlogg  v.  Xent,  6  Bing.  614.  See  as  to  dis- 
covery before  plea  or  defence  ante,  pp.  160 — 161. 

Inspection  would  not  be  ordered  before  action  brought :  Lush,  Pr.  840 : 
there  must  be  an  action  pending:  Arch.  Pr.  1168:  Ex  parte  Partridge,  1 
H.  &  W.  350.  Under  special  circumstances  a  defendant  might  be  allowed  to 
inspect  the  document  on  which  the  action  was  brought  before  declaration : 
see  Jones  v,  Hargrtaves,  29  E.  J.  Ex.  368. 

Inspection  would  not  be  granted  if  it  was  a  mere  fishing  appKcation  to  see 
whether  the  document  could  be  produced  :  Arch.  Pr.  1167  :  Lush,  Pr.  837. 

A  plaintiff  would  he  allowed  inspection  before  declaration  for  the  purpose 
of  drawing  it  if  he  could  not  declare  without  it :  Mayor  of  Arundel  v.  Holmes, 
8  Dowl.  118  :  Mowe  v.  Mowden,  4  Bing.  539  :  Harris  v.  Aldret,  cited  post, 
p.  270  :  see  generally  as  to  discovery  before  declaration  or  claim  ante, 
pp.  159—160. 

An  afSdavit  was  generally  filed  stating  the  circumstances  and  the  reason  of 
the  application,  for  instance  that  the  instrument  was  in  the  adversary's  pos- 
session that  he  could  not  safely  proceed  without  it,  &c.  ;  Lush,  Pr.  840  :  see 
further  as  to  this  afSdavit  ante,  p.  154. 

It  seems  also  that  a  demand  for  inspection  or  a  copy  should  have  been 
made  previously  to  applying  to  the  coyrt :  see  Arch.  Pr.  1168  :  Birmingham 
^c.  Co.  V.  White,  1  Q.  B.  p.  286  :  and  see  also  post,  p.  283  :  or  at  any  rate 
the  applicant  if  he  succeeded  would  not  be  ordered  to  pay  the  costs  of  the 
application  after  such  demand  and  refusal :  see  Lush,  Pr.  840  ;  King  v.  King, 
i  Taunt.  666. 

The  expense  of  the  inspection  and  copy  were  borne  by  the  apphoant : 
Lush,  Pr.  840. 

Part  of  a  document  might  be  covered  up  on  an  affidavit  of  irrelevancy : 
Arch.  Pr.  1168. 
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Where  other  persons  not  parties  had  an  interest  in  or 
corporeal  possession  of  the  documents. 

In  Lush,  Pr.  840,  it  is  stated  that  this  jurisdiction  was  exercised  in  cases 
where  other  persons  not  parties  had  also  an  interest  (of  the  nature  of  pro- 
perty) in  the  documents.  It  may  be  so.  There  may  be  a  distinction  where 
the  applicant  has  a  quasi  property  in  the  documents,  see  anU,  p.  203,  and 
post,  p.  272.  But  the  cases  to  which  reference  is  made  in  support  of  the 
statement  were  cases  where  an  order  was  made  for  inspection  of  a  company's 
documents  upon  a  party  such  as  the  secretary:  Shaw  v.  Holmes,  3  0.  B.  952  : 
or  a  director  or  member  of  a  managing  or  provisional  committee  :  Steadman 
Y.  Ardm,  15  M.  &  "W".  587 :  Ley  t.  Barlow,  1  Ex.  800 :  who  was  deemed  to 
have  possession  or  control  of  the  documents. 

The  possession  of  the  party's  attorney  was  regarded  as  the  party's  pos- 
session :  Steadman  v.  Ardcn  :  £ey  v.  Barlow  :  Morroio  v.  Saunders,  3  Moo. 
671  .  and  see  Shaw  v.  Holmes  :  see  ante,  p.  203,  as  to  the  attorney's  lien.  In 
one  case,  JVeale  v.  Sioind,  2  C.  &  J.  278,  an  order  seems  to  have  been  made  on 
the  attorney  himself :  perhaps  as  being  an  ofScer  of  the  court :  see  Cocks  v. 
Nash,  9  Bing.  p.  726  :  Ex  parte  Sretter,  1  Har.  &  W.  212. 

Except  as  against  an  attorney  an  order  would  not  be  made  against  a  per- 
son not  a  party  to  the  action  :  Codes  v.  Nash,  p.  726  ;  2  Saunders,  224 : 
Arch.  Pr.  1167 — 1168.  In  two  cases  of  a  special  character  this  was  however 
done.  In  Boe  d.  v.  Soe,  1  M.  &  W.  207  (doubted  in  Lush,  Pr.  837)  an  order 
was  made  for  a  lessor,  in  an  action  against  the  lessee  for  forfeiture,  to  inspect 
the  lease  in  the  hands  of  a  mortgagee  of  the  lease  who  was  not  a  party  (see 
as  to  a  mortgagee  post,  p.  642),  his  right  being  considered  to  be  no  better 
than  the  lessee  his  mortgagor.  In  Harris  v.  Aldret,  2  Ch.  Rep.  229,  a 
magistrate  was  ordered  to  give  a  plaintiff  a  copy  of  a  deed  which  had  been 
taken  from  him  under  a  warrant  of  felony  in  order  that  he  might  declare  on 
it.     See  also  Hodgson  v.  Warden,  1  Dowl.  &  L.  286. 
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CHAPTER  YII. 

IXSPECTION  OF  DOCUMENTS  IX  WHICH  THE  APPLICANT  HAS  AN 
INTEREST  IN  THE  NATURE  OF  PROPERTY,  OR  SUCH  AN 
INTEREST  AS  THAT  THE  HOLDER  OF  THE  DOCUMENTS  IS 
DEEMED  TO  HOLD  THEM  AS  A  QUASI  TRUSTEE  FOR  OR  ON 
BEHALF  OR  FOR  THE  BENEFIT  OF  THE  APPLICANT. 

In  Wigr.  PL  340,  the  learned  author  refuses  to  consider 
separately  documents  of  this  character  on  the  ground  that  a 
party  having  an  interest  of  this  kind  should  only  be  entitled 
to  their  production  hy  the  machinery  of  discoYery  Avhere  they 
were  required  for  the  purposes  of  the  suit,  in  which  case  he 
would  he  entitled  to  their  production  on  general  principles. 
Strictly  this  may  he  so :  but  the  production  of  such  documents 
CYcn  when  sought  by  the  machinery  of  discoYery  has  in  some 
cases  been  the  subject  of  special  obserYations:  see  in  particular 
Pickering  y.  Pichering,  25  Ch.  D.  247,  cited  ante,  p.  236, 
where  the  party's  oath  as  to  the  irrelevancy  of  portions  of 
partnership  documents  was  not  accepted  as  conclusiYe.  For 
this  reason  alone  the  subject  seems  to  require  special  con- 
sideration. But  further  it  is  desirable  to  refer  shortly  to  the 
practice  in  those  cases  where  the  production  of  such  docu- 
ments has  been  sought  not  by  way  of  discovery,  but  either 
by  way  of  relief  in  a  regular  suit  for  this  purpose,  see  post, 
pp.  276—279  :  and  Hare  on  Discov.  p.  15  :  or  under  certain 
old  powers  possessed  by  the  common  law  courts,  see  post. 
Sect.  III. 

Some  cases  are  considered  in  this  chapter  as  a  matter  of 
convenience  in  which  the  interest  possessed  by  the  applicant 
hardly  reached  an  interest  of  this  kind. 

See  also  ante,  p.  264,  where  the  inspection  of  documents 
under  the  old  common  law  equitable  jurisdiction  is  considered, 
that  practice  being  founded  on  the  principle  that  the  docu- 
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ment  was  held  upon  a  trust  to  produce  it  when  necessary  for 
the  applicant's  use. 

See  also  as  to  cases  and  opinions  and  other  professional 
communications  submitted  taken  and  passing  on  behalf  or  in 
the  interest  of  the  party  applying  for  their  production,  post, 
p.  379. 

In  cases  of  the  kind  now  being  considered  the  absence  of  a 
person  having  a  property  in  a  document  would  not  perhaps 
necessarily  constitute  an  objection  to  production,  as  in  an 
ordinary  case,  see  anie,  pp.  198,  203,  though  in  some  cases, 
see  Bugden  v.  South,  post,  p.  273,  and  Lambert  v.  Rogers,  post, 
p.  277,  it  was  so  considered :  (in  Chichester  v.  Donegal,  cited 
post,  p.  278,  the  absent  mortgagee  held  under  a  paramount 
power).  See  also  ante,  p.  270,  in  reference  to  cases  under  the 
common  law  equitable  jurisdiction. 

I.  Generally  as  to  the  Rights  of  Persons  claiming  under  a 
Common  Title  {and  in  particular  the  Heir-at-Laio  and 
Heir  in  Tail,  see  post)  to  Inspection  (a)  by  Way  of  Dis- 
covery, (b)  Independently  of  Discocery. 

(a)  By  Way  of  Discovery. 

Where  (but  see  Glover  v.  Hall,  p)ost :  and  2^ost,  p.  274,  as  to 
the  heir  in  tail)  parties  claim  adversely  but  under  a  common 
title  to  a  certain  point,  neither  of  them  is  entitled  to  inspect 
deeds  in  the  possession  of  the  other  of  a  date  prior  to  the 
time  at  which  they  become  hostile  on  the  ground  of  a  common 
interest  where  there  is  no  issue  as  to  the  prior  title :  see 
Bennett  v.  Glossop,  3  Ha.  pp.  680 — 581,  disapproving  a  dictum 
contra  in  Collins  v.  Gresley,  2  T.  &  J.  p.  492.  An  heir-at- 
law  for  instance  cannot  claim  to  see  the  deeds  prior  to  the 
will  as  showing  the  ancestor's  seisin,  for  that  seisin  is  not  in 
dispute  :  ibid.  p.  580  :  Rumbold  v.  Forteath,  3  K.  &  J.  p.  751 : 
and  see  post,  p.  274,  as  to  the  heir.  They  are  not  necessary 
to  decide  any  question  in  the  action,  and  he  has  no  interest 
in  them  until  he  has  proved  the  title:  Bennett  v.  Glossop, 
pp.  580 — 581.  The  discovery  from  this  point  of  view  is 
merely  consequential  on  his  success  in  the  action.     Bennett  v. 
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Glossop  was  a  bill  of  discovery  by  the  heir  against  the  devisees 
of  a  feme  covert  in  aid  of  an  ejectment  alleging  the  absence 
of  any  power  of  appointment  in  her  or  that  it  was  not  duly 
exercised  by  her :  and  the  only  issue  was  said  to  be  the 
validity  of  the  devise.  The  deeds  of  which  inspection  was 
refused  comprised  deeds  conferring  the  power  of  appointment 
on  the  testatrix  and  limiting  the  property  to  the  heir  in  de- 
fault. In  Glover  v.  Hall,  2  Ph.  p.  492,  however  Lord  Oot- 
tenham  would  have  ordered  production  of  the  deed  creating 
the  term  which  the  plaintiff  claimed  if  she  had  connected 
herself  with  the  grantee  of  the  term  :  and  see  Worsley  v. 
Watson  referred  to,  and  on  this  point  not  expressly  disap- 
proved by  Lord  Eldon  in  Aston  v.  Exeter,  6  Ves.  pp.  490 — 
491.  In  Bolton  v.  Corporation  of  Liverpool,  1  M.  &  K.  p.  91, 
it  was  said  (Lord  Brougham)  that  production  would  be 
ordered  of  deeds  under  which  both  claimed ;  and  so  in 
Burton  v.  Neville,  2  Cox,  242,  of  deeds  in  which  plaintiff  and 
defendant  had  a  common  interest.  These  expressions  how- 
ever do  not  necessarily  refer  to  cases  of  the  kind  now  being 
considered. 

Where  there  is  a  dispute  as  to  the  prior  title  production  of 
any  document  necessary  to  determine  it  will  be  ordered.  In 
Bugclen  v.  South,  3  Jur.  N.  S.  783,  plaintiffs,  alleging  them- 
selves to  be  entitled  to  property  under  a  settlement,  filed  a 
bill  against  the  settlor  and  the  trustee  for  inspection  of  the 
settlement  and  if  necessary  execution  of  the  trusts.  The 
defendants  admitted  that  the  plaintiffs  had  been  entitled  to 
an  interest  under  the  settlement,  but  alleged  that  such  interest 
had  been  determined  by  a  subsequent  deed  (produced  by 
consent)  executed  in  pursuance  of  a  power  in  the  settlement. 
The  plaintiffs  were  allowed  on  motion  to  "have  inspection  of 
the  settlement  on  the  ground  that,  their  original  interest 
under  it  being  admitted,  it  was  impossible  to  ascertain  without 
its  production  whether  their  interest  still  existed  or  had  been 
revoked.  A  previous  application  for  inspection  of  the  settle- 
ment had  failed,  the  settlor  not  being  a  party,  and  Lord 
Eomilly  refusing  to  make  any  order  in  his  absence :  Bugden 
V.  Tyke,  21  Beav.  545  :  (see  as  to  this  ante,  p.  272).     See 
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also  post,  p.  278,  referring  to  Chichester  v.  Donegal:  post  as  to 
the  heir  in  tail :  post,  p.  280,  as  to  a  rector  and  patron  :  and 
Hercy  v.  Ferrers  cited  ^os^,  p.  279. 

But  the  plaintiff  is  not  entitled  to  see  the  deeds  under 
which  the  defendant  seeks  to  make  title  against  the  deed 
under  which  the  plaintiff  claims  :  see  Lord  Eldon  in  Aston  t. 
Exeter,  6  Ves.  p.  291,  dissapproving  Worsley  v.  Watson.  The 
heir  in  tail  (see  further  i^ost,  as  to  the  heir  in  tail)  was  not 
entitled  to  see  the  deed  of  recoTery  defeating  the  entail : 
Burton  v.  Neville,  2  Cox,  242 ;  Princess  of  Wales  v.  Liverpool, 
1  Sw.  p.  121 :  Shaftesbury  v.  Arrousmith,  4  Yes.  66 :  Aston 
Y.  Exeter,  6  Yes.  p.  291 ;  Hylton  v.  Morgan,  ibid.  p.  296 : 
Wigr.  PI.  352,  356 :  see  post,  p.  275,  as  to  Bettiion  t.  Far- 
ringdon,  3  P.  "W.  363,  contra)  :  and  see  Plunket  v.  Cavendish, 
1  E.  &  M.  713 :  unless  such  documents  were  brought  within 
the  principles  discussed  ante,  pp.  255 — 256,  as  being  part  of 
the  answer. 

The  heir  in  tail  and  at  law  (see  also  ante). 

"An  heir  in  tail  has  teyond  the  general  right  such  an  interest  in  the  deed 
creating  the  entail  that  the  court  as  against  the  person  holding  back  the 
deed  would  compel  the  production  of  it  " :  Lord  Loughborough  in  Shaftes- 
bury V.  Arroivsmith,  i  Ves.  p.  70,  cited  in  Rumbold  v.  Forteath,  3  K.  &  J. 
p.  750  :  Bolton  v.  Corporation  of  Liverpool,  1  M.  &  K.  p.  92  :  and  Princess  of 
Wales  v.  Liverpool,  1  Svr.  p.  121:  and  see  Hare,  p.  191.  In  Shaftestury  t. 
Arrojvsmit/i  the  plaintiff,  stating  himself  to  be  both  heir-at-law  and  in  tail 
and  that  he  was  ignorant  whether  he  was  entitled  to  any  and  what  estates 
and  could  not  know  without  inspection  of  all  the  deeds  and  writings,  brought 
his  bUl  for  discovery  of  them  and  delivery  up  against  the  devisees  in  trust :  on 
a  motion  for  theii-  production  he  was  held  entitled  to  inspection  of  any  deeds 
referred  to  in  the  schedule  to  their  answer  creating  estates  in  tail  general, 
and,  if  necessary,  to  interrogate  whether  there  were  any  such  deeds.  He  is 
not  entitled  to  a  sweeping  survey  into  all  the  family  deeds  which  would  be 
attended  with  danger  and  mischief,  for  some  defect  (as  that  the  entail  was  not 
well  barred)  might  be  discovered  which  would  show  a  title  in  some  stranger 
to  the  prejudice  of  both  parties:  see  Shaftesbury  v.  Arrowsmith,  p.  71 :  and 
Totter  T.  Atkins,  3  Atk.  718  :  nor  to  the  inspection  of  the  deed  of  recovery: 
see  Burton  v.  Neville :  and  other  cases  ante. 

There  is  a  distinction  between  the  position  of  the  heir-at-law  and  the  heir 
in  tail.  The  title  of  the  heir  is  a  plain  one :  and  it  is  a  legal  title.  All  the 
family  deeds  together  would  not  make  his  title  better  or  worse.  If  he  cannot 
set  aside  the  wUl  he  has  nothing  to  do  with  the  deeds:  Shaftesbury -r.  Arrow- 
smith,  i  Ves.  p.  70,  cited  in  Rumbold  v.  Forteath,  3  K.  &  J.  p.  751 ;  Bolton  v. 
Corp.  Liverpool,  3  Sim.  p.  489  :  Jones  v.  Jones,  3  Mer.  p.  172 :  and  see  Tanner 
T.Wise,  2  P.  W.  p.  296 :  and  ante,  p.  272.  A  wiU  is  no  answer  to  an  heir  in 
tail:  a  will  established  is  an  answer  to  an  heir-at-law:  Shaftesbury  v.  Arrow- 
smith,  p.  70.  An  heir-at-law  cannot  in  that  character  call  for  the  general 
inspection  of  deeds  in  the  possession  of  a  devisee :  Lord  Brougham  in  Bolton 
V.  Corporation  of  Liverpool,  1  M.  &  K.  p.  91:  and  see  Potter  v.  Potter,  3  Atk. 
718,  a  srdt  to  establish  and  carry  into  execution  the  trusts  of  a  will  where 
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the  heir-at-law  not  controverting  it  applied  for  and  -was  refused  general  in- 
spection of  all  deeds  and  writings,  in  a  note  to  Story  Eq.  Jur.  p.  1493,  it 
is  urged  that,  though  if  it  were  clear  that  if  the  will  were  established  the 
title  of  the  heir  would  be  gone  the  objection  to  a  bill  of  discovery  by  the 
heir-at-law  would  be  reasonable,  yet  in  some  cases  it  might  depend  on  the 
terms  of  some  deed  or  on  the  boundaries  stated  in  different  deeds  whether  he 
was  disinherited  or  not :  and  see  Fatter  v.  Fatter. 

A  customary  heir  was  entitled  to  know  whether  there  were  any  unsurren- 
dered copyholds :  Jones  v.  Janes,  3  Mer.  p.  174. 

In  some  early  cases  there  seems  to  have  been  a  disposition  to  allow  a  dis- 
inherited heir  special  privileges  in  the  way  of  discovery.    In  Sujfalk  v.  Soward, 

2  P.  W.  177,  an  heir  in  tail  was  allowed  to  inspect  all  deeds  and  writings  in 
order  that  if  anything  had  slipped  the  conveyance  or  if  the  entail  were  not 
well  docked  he  might  have  the  benefit  of  it.  In  Bettison  v.  Farringdon,  3  P. 
W.  363,  he  was  allowed  to  see  the  deed  leading  the  uses  of  the  recovery.  In 
Harrison  v.  Sauthcate,  1  Atk.  p.  539  :  2  Ves.  p.  39.3,  Lord  Hardwioke  considered 
that  the  heir-at-law  was  entitled  to  inquire  by  what  means  and  under  what 
deed  he  was  disinherited  (and  apparently  also  to  see  the  deed) :  and  further, 
ibid.  p.  539 :  p.  396,  that  he  was  entitled  to  an  inspection  of  aU  deeds  and 
writings  relating  to  the  estate  by  way  of  relief  before  he  had  established  hia 
title  to  see  whether  he  was  disinherited  and  by  what  means :  or  what  estates 
were  affected:  Leman  v.  Alie,  1  Ambl.  163.  In  Anon.  2  Ch.  Ca.  4,  it  was 
said  that  the  issue  would  never  be  helped  against  a  purchaser,  but  that  there, 
the  defendant  being  only  devisee  and  therefore  taking  by  bounty,  the  heir  in 
tail  should  be  aided.  These  cases  in  Peere  Williams  however  were  never 
followed.  They  were  rei'erred  to  by  Lord  Loughborough  in  ^haj'teshury  v. 
Arrowsmith,  4  Ves.  p.  70,  and  by  Lord  Eldon  in  Sylton  v.  Morgan,  6  Ves.  p. 
296,  and  in  Frincess  of  Ifales  v.  Liverpool,  1  Sw.  p.  121,  as  under  the  oirciim- 
stances  not  leading  to  any  mischievous  consequences,  as  being  intended  to 
prevent  unnecessary  proceedings  at  law  by  the  heir,  or  perhaps  as  being  jus- 
tified on  the  ground  that  the  reference  to  the  deed  made  them  part  of  the 
answer  on  the  principles  discussed  ante,  p.  255  :  and  see  Wigr.  PI.  349,  408 — 
410  :  and  Hare,  pp.  191 — 193,  where  the  propriety  of  these  decisions  is  dis- 
puted :  and  ante,  p.  274,  as  to  the  deed  of  recovery :  and  see  Baker  v.  Booker, 
6  Pri.  379,  where  the  infant  customary  heir  was  refused  discovery,  referring 
to  StapiUon  v.  F)a.  1  Atk.  6 :  and  Gait  v.  Usbaldiston,  1  Russ.  158.  Mr.  Hare, 
in  Hare,  p.  193,  regards  them  rather  as  cases  where  production  was  ordered 
by  way  of  equitable  relief  than  by  way  of  discovery,  referring  to  Harrison  v. 
Sauthcate,  2  Ves.  p.  396. 

An  heir-at-law  or  intaU  is  entitled  of  course  to  see  documents  necessary  or 
material  to  support  his  title  in  aid  of  an  action  of  ejectment  (see  post,  p.  623) 
or  otherwise:  Jones  y.  Jones,  3  Mer.  p.  171—172:  Armitar/e  v.  Tf'adsworth,  1 
Mad.  p.  192—193,  referring  to  Bedes.  PI.  130 :  Hjllon  v.  Morr/an,  6  Ves.  p. 
294  ■  Ftdteney  v.  Worren,  ibid.  p.  88 :  Dormer  v.  Forteseue,  'J,  Atk.  p.  282 : 
Senisan  v.  Ashley,  3  Ves.  p.  462 :  Harrison  v.  Sauthcate,  1  Atk.  p.  539  :   Crow 

V  Tyrrell :  though  the  adversary  may  also  claim  under  them  :  see  Bennett  v. 
Olassop,  3  Ha.  p°580 :  to  prove  his  heirship :  ibid. :  for  instance  documents  or 
■narts  of  documents  relating  to  or  showing  his  pedigree :  Sumbald  v.  Forteaih, 

3  K  &  J  p  752  :  ^^alan  v.  Shannon,  1  Moll.  169  :  Hylton  v.  Morgan,  p.  296  : 
Wright  v'.  Vernon,  1  Dr.  344  :  and  see  post,  p.  624,  as  to  pedigrees  and  doou- 
mPTits  relatino-  thereto :  and  therefore  to  have  an  affidavit  of  documents : 
MH  V.  forteath,  3  K.  &  J.  4t :  Qain  v.  Matliff,6  Jur.  N.  S.  1327 :  and 
see  vast  p  518  :  so  to  have  discovery  in  aid  of  a  bid  to  remove  outstanding 
terms  ■Qidnx.Beitlif:  Shaftesbury  v.  Arrowsmith,  i  Yes.  p.  68:  so  where 
bv  reason  of  confusion  of  boundaries  ejectment  cannot  be  brought :  see  Lo/cer 

V  Salle  3  Ves.  3  :  and  see  generally  as  to  discovery  in  actions  for  recovery  of 
land    «m;.  Book  III.  Chap.  III.  Part  III. 

In  Hilton  V  Morgan  and  Aston  v.  F.teter,  6  Ves.  288,  293,  Lord  Eldon 
Tiointed  out  the  distinction  between  a  bill  for  discovery  in  aid  of  an  ejectment 
action,  and  a  till  praying  also  for  relief  (such  as  setting  aside  terms,  p.  296, 

t2 
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or  delivery  of  deeds,  p.  290),  in  wMoh  case  the  court  would  not  on  motion 
make  an  order  for  production  in  an  action  not  under  its  control  but  only  on  a 
decretal  order :  and  see  Rumbold  v.  Forteath,  3  K.  &  J.  p.  751 :  Dormer  v. 
Fortescue,  2  Atk.  p.  282  :  3  Atk.  p.  124  :  Pinelce  v.  Thorneijcroft,  1  B.  C.  C. 
289  :  Hare,  p.  20—22  :  Harney  v.  LucJcett :  Northey  v.  Pearee,  1  S.  &  S.  419, 
420  :  Marsh  v.  Sibiald,  2  V.  *  B.  375 :  and  post',  p.  611,  in  reference  to  bills 
of  discovery. 

A  devisee  was  entitled  against  the  heir-at-law  to  such  discovery  and  pro- 
duction of  deeds  as  might  be  necessary  to  try  the  validity  of  the  will :  Hare, 
p.  190  :  Coop.  Eq.  PI.  pp.  59,  197—198  :  of  the  wiU  itself  where  alleged  to  be 
suppressed:  Barker  v.  Ray,  5  Mad.  64.  Persons  who  claim  lands  by  a  will 
or  other  voluntary  disposition  having  the  law  on  their  side  are  entitled  as 
against  an  heir-at-law  to  the  assistance  of  a  court  of  equity  for  a  discovery  of 
the  deeds  and  writings  relating  to  the  devised  estate,  and  to  have  their 
delivery  up  as  following  the  land  .  .  .  .  ;  otherwise  the  heir  might  defend 
himself  at  law  by  getting  the  deeds,  unless  compellable  to  discover  and  pro- 
duce them,  by  setting  up  prior  incumbrances  and  by  that  means  preventing 
the  trying  the  validity  of  the  will :  Newcastle  v.  Pelham,  3  B.  P.  C.  464 ; 
Fonbl.  Eq.  p.  487—489. 


(b)  Independently  of  Discover!/,  see  ante,  p.  272. 

By  a  right  of  inspection  existing  independently  of  dis- 
covery is  meant  a  right  existing  independently  of  that  right 
of  inspection  which  litigants  have  as  against  one  another  in 
virtue  of  the  litigation  in  which  they  are  engaged :  it  is  in 
fact  relief  and  not  discovery :  and  an  action  seeking  for  such 
inspection  is  an  action  for  relief  and  not  discovery :  see  as  to 
actions  for  disooYery  post,  p.  609. 

As  between  tenants  in  common,  joint  tenants,  coparceners, 
that  is  to  say  persons  admitting  themselves  to  be  such,  the 
right  of  inspection  and  taking  copies  by  one  of  title  deeds  and 
other  documents  relating  to  the  entirety  in  the  hands  of  the 
other  is  undoubted  and  will  be  enforced  by  the  court  if  neces- 
sary, but  it  does  not  clearly  appear  whether  it  is  general,  or 
whether  it  must  be  for  some  specific  purpose,  as  for  instance  a 
sale :  Lambert  v.  Rogers,  2  Mer.  489,  p.  490 :  Edmunds  v. 
Foley,  30  Beav.  282,  p.  283:  Thorpe  v.  Houldsworth,  L.  E. 
7  Eq.  p.  147 :  Elton  v.  Elton,  6  Jur.  N.  S.  136  :  Shore  v. 
Collett,  Gr.  Coop.  234,  p.  237  (counterpart  of  lease  in  order 
to  proceed  against  a  tenant) :  and  see  post,  p.  277,  as  to 
remaiadermen. 

Where  however  a  tenant  in  common  mortgages  his  share 
to  the  other  tenant  in  common  and  deposits  the  deeds  with 
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Mm  he  loses  his  right  of  inspection  :  Edmunds  v.  Foley :  that 
is  to  say,  he  is  ia  the  position  of  a  mortgagor,  s&e  post,  p.  546. 

Where  the  holder  of  the  documents  had  sold  his  share  to  a 
third  person  and  only  retained  them  by  virtue  of  a  mortgage 
made  to  him  by  the  vendee,  it  was  held  that  production  could 
not  be  ordered  in  the  latter's  absence:  Lambert  r.  Rogers: 
and  see  ante,  p.  272 :  and  see  this  case  compared  with 
Chichester  v.  Donegal,  post,  p.  278. 

Q,u.  as  to  documents  relating  only  to  the  share  of  the 
holder  of  them. 

In  A.  G.  V.  Lamhe,  3  T.  &  C.  162,  the  crown  as  tenant  in  common  of  a 
manor  was  held  entitled  in  a  suit  in  -which  certain  manorial  rights  were  in 
dispute  to  see  the  conveyance  to  the  defendant  of  the  interest  of  the  other 
tenant  in  common  in  some  of  the  manorial  rights :  see  this  case  further  cited, 
post,  p.  510. 

Wlere  a  bill  was  filed  insisting  on  a  partition  made  between  the  plaintiff 
and  defendant,  who  were  tenants  in  common,  or  in  the  alternative  for  parti- 
tion under  the  court,  andthedefendantaUeged  that  the  partition  was  invalid, 
the  plaintifi  was  held  entitled  to  the  production  of  deeds  and  other  documents 
relating  exclusively  to  the  defendant's  share  and  showing  how  she  had  dealt 
with  it  since  the  partition,  for  he  had  an  interest  in  them  if  only  for  the  pur- 
pose of  ascertaining  who  were  tenants  in  common  with  him  :  Maden  v. 
Veevers,  7  Beav.  489.  But  qu.  as  to  actual  production  being  necessary  for 
this  purpose,  see  ante,  p.  23. 

In  Potter  v.  Waller,  2  D.  G-.  &  Sm.  410,  a  suit  by  the  owners  of  one  moiety 
and  claiming  to  be  owners  of  the  other  moiety  against  persons  claiming  to 
have  purchased  this  second  moiety  for  declaration  of  the  rights  of  the  parties 
and  partition,  the  plaintiffs  were  held  entitled  to  have  an  answer  as  to 
certain  representations  which  they  alleged  the  defendants  to  have  made  about 
their  title  to  the  moiety,  but  not  as  to  their  truth,  nor  need  they  answer  as 
to  their  title,  but  they  must  give  a  list  of  docimients. 

Any  person  entitled  to  a  vested  remainder  in  an  estate 
may  maiatain.  a  bill  against  the  tenant  for  life  for  the  sole 
purpose  of  production  and  inspection  of  the  title  deeds  and 
writings  relating  to  the  estate  in  order  to  enable  the  re- 
mainderman to  deal  with  his  property  as  he  may  consider 
most  for  his  advantage :  Lord  Homilly  in  Davis  v.  Dysart, 
20  Beav.  405,  p.  414,  (and  see  Pennell  v.  Dysart,  27  Beav. 
542,  p.  548) :  and  so  any  person  standing  in  his  place  as  a 
mortgagee :  ibid. :  though  not  in  the  mortgagor's  absence 
where  the  mortgage  is  open  to  question :  ibid.  pp.  421,  422. 
His  title  must  be  clear  and  undisputed ;  that  is  to  say  it 
must  not  be  such  as  to  be  capable  of  reasonable  dispute:  ibid. 
p.  417:   Pennell  v.  Dysart,  p.  550,     It  will  only  be  granted 
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for  a  proper  purpose  such  as  for  the  purpose  of  litigation  or 
where  he  desires  to  mortgage  his  interest :  Lempder  v.  Pom- 
fret,  1  Ambl.  p.  154:  Bavis  v.  Dysart,  p.  423:  Shaw  v.  Bhaw, 
12  Pri.  1()5  :  but  Lord  Eomilly  considered  that  the  onus  was 
on  the  party  resisting  production  to  show  that  it  was  required 
for  an  improper  purpose :  Davis  y.  Dysart, -p.  415.  Qu.  whether 
as  said  in  Shmo  v.  8/iato,  p.  167,  there  is  no  right  to  general 
inspection  but  only  of  inspection  of  particular  deeds  for  a 
precise  object. 

It  was  said  by  Sir  Thomas  Plumer  in  JVoel  v.  Ward,  1 
Madd.  322,  that  there  was  no  case  in  which  a  person  having 
only  a  contingent  remainder  was  allowed  inspection  :  and  in 
this  case  inspection  was  refused  to  the  purchaser  of  a  contin- 
gent interest. 

In  Chichester  v.  Donegal,  L.  E.  4  Oh.  417,  a  person  inte- 
rested under  a  settlement  brought  an  action  against  the 
tenant  for  life  for  discovery,  by  way  of  relief,  of  the  property 
subject  to  the  settlement  and  for  production  of  the  settle- 
ment :  interrogatories  asking  as  to  the  contents  of  the  settle- 
ment, the  particulars  of  the  property,  and  for  a  list  of  docu- 
ments were  admiaistered  :  the  defendant  admitting  the 
plaintifE's  interest  and  having  put  in  a  partial  answer  was 
ordered  to  give  a  full  answer,  the  discovery  being  necessary 
for  the  purposes  of  the  suit,  though  it  was  practicaUy  identical 
with  the  relief  (as  to  which  see  ante,  p.  22).  It  appearing 
that  the  settlement  was  in  the  possession  of  a  mortgagee 
under  a  mortgage  made  under  a  paramount  power  in  the 
settlement,  the  latter  was  added  as  a  party :  the  Court  of 
Appeal  (L.  E.  5  Oh.  497),  reversing  James,  Y.  C,  refused 
to  allow  inspection  of  a  document  held  by  a  mortgagee  (see 
post,  p.  273,  as  to  a  mortgagee  in  connection  with  this  case. 
See  also  Bugden  v.  South,  referred  to  ante,  p.  273 :  and  ante, 
p.  272). 

So  the  heir-at-law  of  a  married  woman  might  maintain  a 
bill  for  discovery  of  title  deeds  against  the  husband  who  was 
in  as  tenant  by  curtesy,  for  he  was  a  trustee  of  them  for  the 
person  entitled  to  the  inheritance:  Amies  v.  Dampier,  cited  in 
Coop.  Eq.  PI.  59. 
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Except  in  the  particular  instances  considered  above  there- 
does  not  seem  to  he  any  general  right  to  inspection  in  persons 
claiming  under  a  common  title  unless  there  is  some  covenant 
for  production  which  they  are  able  to  enforce.  See  however 
Copinger  on  Title  Deeds,  p.  50,  referring  to  the  Third  Eeport 
of  the  Eeal  Property  Commissioners,  Barclay  v.  Raine,  1  S. 
&  S.  449  :  and  Fain  v.  Ahers,  2  ibid.  533.  In  Brigntoclie  v. 
Maiisel,  3  Madd.  47  :  Bunburi/  v.  Briscoe,  2  Ch.  Ca.  42  : 
there  would  seem  to  be  a  disposition  to  extend  the  right  to 
the  owner  of  any  estate  claiming  under  a  common  instrument 
of  title  :  and  see  Copinger,  pp.  54,  55  :  and  Renison  v.  Ash- 
ley, 2  Ves.  jun.  p.  462. 

See  also  a  case  of  Mercy  v.  Ferrers,  4  Beav.  97  (cited,  post, 
p.  510),  where  a  plaintiff  entitled  to  a  legacy  charged  on 
estates  not  in  settlement  was  held  entitled  to  see  the  deed 
creating  the  entail  under  which  the  testator  was  tenant  in 
tail,  in  order  to  see  what  estates  were  settled  and  what  not, 
as  against  the  testator's  grandson  the  then  tenant  in  tail. 


II.   Other  Instances  in  ichich  this  kind  of  Interest  exists  to  a 
greater  or  less  Extent. 

Landlord  and  tenant. 

It  is  the  duty  of  a  tenant  to  lieep  the  boundaries  on  behalf  of  his  lessor : 
Aston  V.  Exeter,  6  Ves.  p.  292 :  Brown  v.  IFales,  L.  R.  13  Eq.  p.  147  :  A.  G.  v. 
FuUerton,  2  V.  &  B.  263 :  A.  G.  r.  Stephens,  6  D.  G.  M.  &  G.  Ill :  Smith  v. 
Isorihumberland,  1  Cox,  363,  p.  365.  Where  a  tenant  of  laud  for  life  or 
years  or  at  wiU  has  land  of  his  own  adjoioing  to  that  "which  he  so  holds  as 
tenant,  it  is  his  duty  to  keep  the  boundaries  between  them  clear  and  distinct 
so  that  at  the  expiration  of  the  tenancy  the  reversioner  or  remainderman 
may  be  able  without  difBculty  to  resume  possession  of  what  belongs  to  him : 
A.  G.  V.  Stephens,  pp.  133 — 134. 

The  lessor  therefore  is  entitled  to  inspect  documents  in  the  tenant's  pos- 
session for  this  purpose  :  for  instance  of  receipts  for  rent  and  maps  :  Smith 
V.  Northumberland,  bill  by  a  rector  against  a  person  in  possession  of  glebe 
lands :  and  see  Potts  v.  Adair,  3  Sw.  268,  apparently  a  similar  case :  any 
evidence  in  the  tenant's  possession  which  may  elucidate  the  matter,  even  the 
title  deeds  of  his  own  property  however  inconvenient  and  prejudicial,  if 
there  is  no  other  way  of  proving  the  boundaries :  Southwell  v.  Thomson,  6 
Li.  J.  Ch.  196,  p.  197,  where  the  tenant's  title  deeds  were  protected  on  the 
ground  that  no  such  necessity  was  shown.  See  also  Brown  v.  Wales,  L.  E. 
IS  Eq.  142,  a  biU  of  discovery  by  a  reversioner  against  tenants  under  expired 
leases  alleging  confusion  of  boundaries  and  that  the  defendants  were  in  pos- 
session of  parcels  comprised  in  the  leases. 
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And  generally  a  lessor,  or  person  claiming  under  him,  may  have  a  right 
to  inspect  documents  of  the  tenant  relating  to  the  property,  for  instance 
books  relating  to  tithes  :  Ininan  v.  Hodgson,  1  T.  &  J.  28,  p.  30  :  or  docu- 
ments relating  to  the  working  of  jmines  in  the  case  of  a  lease  of  mines  : 
Taylor  v.  Rundell,  Or.  &  Ph.  p.  "112:  so  counsel's  opinion  taken  by  the 
tenant  uuder  some  circumstances  :  A.  O.  v.  Berkeley,  2  J.  &  W.  291 :  and 
see^osi,  p.  382. 

See  as  to  tenants  of  a  manor  ^osi,  Section  III.  (b). 

A  rector  claiming  under  patrons  by  privity  of  title  may 
have  an  interest  of  this  kind :  see  Bates  v.  Christ's  College, 
26  L.  J.  Ch.  448. 

A  counsel  has  been  held  bound  to  produce  drafts  retained 
by  him  as  precedents  to  any  party  concerned  who  might  have 
any  benefit  from  inspecting  them :  Stanhope  v.  Roberts,  2  Atk. 
213. 

Partners  are  in  this  sense  interested  in  partnership  docu- 
ments :  see  for  instance  Pickering  v.  Bigby  cited  ante,  p.  247  ; 
counsel's  opinions ;  see  post,  p.  382 ;  and  see  a  peculiar  case 
of  Bickering  v.  Pickering,  cited  ante,  p.  236. 

So  cestui  que  trusts  in  deeds  and  other  documents  relating 
to  the  trust :  Swaby  v.  Sutton,  1  H.  &  M.  516  :  Bickering  v. 
Bickering :  and  see  Whitham  v.  Whithain,  ante,  p.  60 :  for 
instance  account  books  :  Farrer  v.  Hutchinson,  3  T.  &  C. 
p.  700  :  cases  and  opinions  stated  and  taken  by  the  trustees : 
see  post,  p.  379.  But  though  as  between  cestui  que  trusts 
and  trustees  or  persons  in  the  situation  of  trustees  the  pro- 
duction of  deeds  is  a  matter  of  course,  if  the  cestui  que  trust 
mortgages  the  property  to  the  trustee,  the  latter  acqiiires  the 
ordinary  rights  of  a  mortgagee  (see  2^ost,  p.  546),  and  may 
withhold  the  deeds  from  the  cestui  que  trust's  inspection : 
Johnson  v.  Tucker,  11  Jur.  382. 

So  residuary  legatees  as  against  the  personal  representa- 
tive :  Greenwood  v.  Bo.  6  W.  R.  119. 

See  other  instances,  post,  p.  381,  in  connection  with  the 
subject  of  professional  privilege. 

Claimants  to  a  lunatic's  estate.  Claimants  to  the  estate 
of  an  intestate  administered  by  the  crown. 

The  court  requires  prima  facie  evidence  of  an  applicant's  title  to  the  pro- 
perty of  a  deceased  lunatic  before  he  will  be  allowed  to  inspect  documents  in 
the  possession  of  the  master  or  registrar,  for  they  ought  not  to  be  open  to  the 
mspection  of  strangers  who  have  no  shadow  of  interest  in  them :  see  Re 
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Smyth,  15  Ch.  D.  p.  286  and  16  Ch.  D.  p.  674  :  (but  see  Banner  v.  England, 
9  L.  T.  697,  where  plaintiffs  cladmiag  as  next  of  kin  against  persons  who  had 
heen  certified  to  be  next  of  kin  were  allowed  to  inspect  documents  remaining 
in  the  custody  of  the  master  in  lunacy  apparently  as  a  matter  of  course). 

Where  an  action  was  brought  between  two  rival  claimants  for  real  property 
of  a  deceased  lunatic,  the  plaintiff  claiming  ex  parte  materna,  the  defendant 
ex  parte  paterna,  and  the  plaintiff  applied  by  petition  for  inspection  of  affi- 
davits deeds  and  documents  relating  to  the  lunatic's  pedigree  and  real  estate 
in  the  custody  of  the  master  or  the  registrar,  Cotton,  L.  J.  considered 
(referring  to  Se  Wood,  4  D.  G-.  J.  &  S.  134)  that  it  was  not  the  practice  in 
lunacy  to  make  such  an  order  in  favour  of  the  applicant  vmless  he  showed  u, 
prima  facie  title  to  the  property,  and  that  his  solicitor  (he  himself  being 
abroad)  must  make  a  further  affidavit  verifying  his  title,  an  affidavit  swearing 
that  production  was  necessary  for  the  establishment  of  his  case  not  being 
sufficient.  The  defendant  had  been  served  hut  did  not  appear,  and  no  order 
was  made  as  to  costs:  15  Ch.  D.  286.  Subsequently  the  defendant  made  a 
similar  application  supported  by  prima  facie  evidence  of  his  title.  An  affi- 
davit was  filed  on  the  plaintiff's  behalf  in  opposition,  to  the  effect  that  the 
property  descended  to  the  lunatic  from  his  mother,  and  that  the  defendant 
was  not  related  to  her.  But  the  appUcatiou  was  granted,  this  being  the 
issue  in  the  cause,  and  the  defendant  had  made  out  a  primfl  facie  case  which 
made  it  reasonably  probable  that  the  documents  might  contain  something  to 
support  his  case:  Hid.  16  Ch.  D.  73. 

It  may  be  noted  that  where  documents  are  in  the  custody  of  the  court 
having  jurisdiction  in  lunacy  they  are  not  in  the  possession  or  control  of  the 
lunatic's  committee  so  as  to  justify  an  order  against  him  for  production  : 
Vii'ian  V.  Little,  action  for  trespass  cited,  ante,  p.  200. 

In  Ee  Campbell,  13  Ch.  D.  323,  next  of  kin  petitioned  for  inspection  of 
documents  which  had  been  deposited  by  the  lunatic,  before  he  was  so  found, 
with  the  National  Safe  Deposit  Company :  the  court  made  an  order  that  the 
official  solicitor  in  lunacy  should  inspect  and  make  a  schedule  of  the  docu- 
ments. 

In  Lane  v.  Gray,  L.  R.  16  Eq.  652,  a  person  claiming  as  next  of  kin  of  an 
intestate  whose  estate  had  been  administered  by  the  crown  was  held  not 
entitled  to  have  the  common  order  for  production  on  the  solicitor  to  the 
treasury  Tintil  she  had  made  out  a  prima  facie  case. 


III.  Inspection  of  Documents  of  a  Public  Character. 

Inspection  of  certain  documents  of  a  public  character,  such 
for  instance  as  corporation  books  (see  post,  sub-s.  (c) ) ;  or  court 
rolls  (see  post,  sub-s.  (b) )  :  A.  G.  r.  Coventrij,  Bun.  290 ;  or 
parochial  books  (see  post,  sub-s.  (a) ) ;  could  be  obtained  at  com- 
mon law  (and  see  a  summary  motion  for  this  purpose  in 
chancery,  Anon.  2  Ves.  578)  by  any  person  interested  therein 
subject  to  certain  restrictions. 

In  a  note  to  B.  v.  Neiocastle,  2  Str.  1223,  documents  of 
this  character  are  classed  with  documents  falling  within  the 
principles  of  the  common  law  equitable  jurisdiction  discussed 
ante,  p.  264,  as  instruments  which  are  the  common  evidence 
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of  several  persons  placed  in  tlie  hands  of  one  custodee  for  the 
benefit  of  all  those  who  have  this  interest  in  them  as  being 
the  evidence  of  their  rights  :  and  see  ante,  p.  271. 

This  practice  at  common  law  was  altogether  outside  the 
province  or  functions  of  discovery.  It  was  founded  upon  the 
right  or  claim  (in  the  nature  of  ownership,  see  2  Str.  1222) 
of  the  party  to  see  the  document  by  virtue  of  his  interest  as 
a  member  of  the  corporation,  or  a  tenant  of  the  manor,  or 
inhabitant  of  the  parish.  Where  therefore  the  party  had  no 
such  interest  but  was  a  mere  stranger,  as  for  instance  the 
lord  of  another  manor,  he  had  no  such  right  of  access  :  see 
PhiU.  Ev.  II.  169  :  Talbot  v.  Villeboys,  3  T.  E.  p.  142  :  B.  v. 
Shelley,  3  T.  E.  141  :  and  he  must  seek  inspection  in  a  court  of 
equity  under  the  form  of  discovery  for  the  purpose  of  some 
pending  or  intended  proceeding  :  see  Anon.  2  Ves.  621.  The 
documents  were,  qua  strangers,  private  documents  :  see  It.  v. 
Buckingham,  8  B.  &  0.  p.  380  :  Tayl.  Evid.  §  1345  :  and  post, 
p.  284. 

In  accordance  with  the  invariable  rule  which  protects  a 
person  from  furnishing  evidence  that  may  expose  him  to  a 
criminal  charge  (see  post,  p.  313),  the  party  holding  the  docu- 
ments would  not  be  ordered  to  allow  inspection  of  them 
where  it  was  sought  for  the  purpose  of  supporting  a  prosecu- 
tion against  himself  :  see  Tayl.  Ev.  §  1351 :  or  it  is  conceived 
if  the  inspection  would  disclose  evidence  of  a  criminal  nature 
against  himself  whatever  may  have  been  the  purpose  for 
which  it  was  sought :  see  PhiU.  Ev.  II.  175  :  M.  v.  Purnell, 

1  Wils.  239 :  R.  v.  Bucks,  8  B.  &  C.  375 :  R.  v.  Shelley,  3 
T.  E.  142  :  R.  v.  Cornelius,  2  Str.  1210  :  R.  v.  Cadogan,  1 
D.  &  E.  550  :  6  B.  &  A.  902  :  R.  v.  Mead,  2  Ld.  Eay.  927  : 
R.  V.  Worsenham,  1  Ld.  Eay.  705  :  note  to  R.  v.  Newcastle, 

2  Str.  1223  :  and  generally  it  seems  only  in  aid  of  civil  pro- 
ceedings :  see  R.  v.  Holland,  4  T.  E.  p.  694. 

Points  common  to  this  common  law  practice  in  the  case  of 
all  the  above  mentioned  classes  of  documents. 

If  the  person  who  had  the  custody  of  the  documents  and  from  whom  the 
inspection  was  sought  was  a  party  to  an  action  for  the  purpose  of  which  the 
inspection  was  sought,   application  should  have  been  made  for  a  rule  to 
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inspect.  If  he  was  not  a  party,  or  if  inspection  was  not  sought  for  the  pur- 
pose of  an  action,  application  must  have  been  made  for  a  mandamus. 

The  rule  was  always  nisi  in  the  first  instance  except  in  the  case  of  an 
application  for  limited  inspection  by  a  copyhold  tenant  of  court  rolls  under 
rule  31,  H.  T.  1853,  see  post,  ji.  285  :  and  in  some  oases  where  an  inhabitant 
appHed  for  inspection  of  parish  documents:  see  Anon.  2  Chitt.  290. 

Before  coming  to  the  court  application  must  always  have  been  previously 
made  to  the  person  from  whom  the  inspection  was  sought :  Roe  v.  Ai/lmer, 
Barnes,  236  :  and  in  the  case  of  the  tenant  of  a  manor  at  all  events  not 
merely  by  a  person  employed  by  the  appUcant's  agent  on  a  written  authority 
for  that  purpose :  see  Hx  parte  Suit,  7  Dowl.  690  :  and  in  the  case  of  a 
corporation  to  the  proper  quarter:  see  post,  p.  291. 

The  granting  of  a  mandamus  was  discretionary  :  ssepost,  p.  291. 

An  afBdavit  must  have  accompanied  the  application  stating  the  circum- 
stances under  which  the  inspection  was  claimed  and  stating  further  that  an 
application  had  been  made  in  the  proper  quarter  for  permission  to  make  the 
required  inspection  which  had  been  refused:  PhiU.  Evid.  II.  177:  Taylor, 
Evid.  1265:  Moe  v.  Aylmer,  Barnes,  236,  and  post,  p.  291  .  (as  to  refusal 
see  E.  v.  TTilts  and  Berks,  ^-c.  Co.  post,  p.  291  :  JR.  y.  Bristol,  %c.  Co.  4  Q.  B. 
162  :  B.  V.  Brecknock,  S,-c.  Co.  3  A.  &  B.  pp.  222—223  :  Birmingham,  ^c.  Co. 
v.  White,  1  Q,.  B.  282,  p.  286) :  and  if  not  in  an  action  the  right  under 
which  it  was  claimed  and  the  reason  :  PhiU.  Evid.  II.  178. 

(a)   The  Inhabitants  of  a  Parish   County  or  Rating  District 
and  the  Parish  County  or  Rating  Documents. 

The  inhabitants  of  a  parish :  R.  v.  Buckingham,  8  B.  &  0. 
p.  380  :  have  a  right  to  inspect  the  parish  books  for  parochial 
purposes:  for  instance  in  questions  concerning  rates :  Anon. 
2  Chitt.  290  :  Newall  v.  Simpkin,  6  Bing.  565  :  and  see  A.  G. 
V.  Berry,  2  Coll.  33.  Not  where  the  party's  parochial  right 
is  not  in  question  :  Cox  v.  Copping,  5  Mad.  396  :  1  Lord  Ray. 
337  :  not  for  instance  for  the  purpose  of  supporting  his  claim 
to  an  estate  :  R.  v.  SmalJpiece,  2  Chitt.  288  :  and  see  May  y. 
Gicynne,  4  B.  &  Aid.  301,  action  for  libel.  Not  where  his 
own  ease  was  based  on  the  footing  of  his  not  being  a 
parishioner :  Burrell  v.  Nichokon,  3  B.  &  A.  649 :  but  in 
this  case  inspection  was  subsequently  granted  in  chancery, 
seepost,  p.  509. 

As  to  inspection  by  inhabitants  of  records  of  a  court  leet, 
see  R.  V.  Maidstone,  6  D.  &  E.  334. 

As  to  disputes  between  a  parish  and  a  county,  see  R.  v. 
Bucks,  8  B.  &  C.  375. 

As  to  the  right  of  county  ratepayers  to  inspect  county 
accounts  and  papers,  see  R.  v.  Staffordshire,  6  A.  &  E.  84 : 
R.  V.  Nottingham,  3  A.  &  E.  500. 

As  to  inspection  of  churchwardens'   ^cgonnts  under   17 
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Geo.  2,  c.  38,  see  R.  v.  Clear,  4  B.  &  C.  899  :  E.  v.   Great 
Faringdon,  9  B.  &  0.  541  :  Edioards  v.  Bennett,  6  Bing.  231. 
As  to  inspection  of  rating  and  other  books  of  commissioners 
of  sewers,  see  B.  v.  Commissioners  of  Sewers,  8fc.  3  Q.  B.  670. 


(b)  The  Tenants  of  a  Manor  and  Manor  Documents. 

An  order  upon  the  lord  of  a  manor  to  allow  limited  inspec- 
tion of  the  court  rolls  may  be  made  on  the  applicafion  of  a 
copyhold  tenant  supported  by  an  affidavit  that  he  has  ap- 
plied for  inspection  and  that  the  same  has  been  refused :  (see 
the  old  rule  post  from  which  this  is  taken)  :  Ord.  XXXI. 
r.  19. 

The  right  of  the  tenant  of  a  manor  to  see  the  court  rolls  or 
other  manor  documents  has  been  recognized  from  a  very  early 
period  both  in  equity  and  at  common  law.  Where  the  dis- 
pute about  the  customs  of  a  manor,  &c.  is  between  the  lord 
and  a  stranger  who  contests  any  of  the  customs  of  the  manor 
there  the  lord  should  not  be  obhged  to  let  him  have  inspection 
of  the  rolls  because  it  is  his  private  evidence  :  (see  also  Owen 
V.  Wynne  referred  to  post,  p.  286  :  and  Bishop  of  Hereford  v. 
Bridgewater,  Bun.  269,  biU  for  tithes) :  but  if  the  dispute 
is  between  two  copyholders  or  between  the  copyholder  and 
the  lord,  he  should  produce  the  rolls  and  permit  copies  to  be 
taken  thereof :  A.  G.  v.  Coventry,  Bun.  290.  The  lord  has 
the  custody  as  a  trustee  of  the  title  deeds  and  documents 
which  show  the  rights  of  each  particular  tenant  instead  of 
their  being  allowed  the  custody  of  their  own  muniments : 
every  one  therefore  has  a  claim  on  any  dispute  with  the  lord 
or  question  otherwise  arising  with  regard  to  his  own  estate  to 
resort  to  the  court  rolls  for  the  purpose  of  seeing  how  the 
admissions  have  gone  on  former  occasions  on  the  particular 
estate,  what  are  the  customs  of  the  manor  affecting  it,  and 
whether  he  enjoys  the  privileges  properly  belonging  to  it :  it 
is  convenient  that  the  evidence  of  title  should  be  kept  in  one 
place,  but  it  would  be  unreasonable  if  the  tenants  had  not 
recourse  to  them :  Littledale,  J.  in  E.  v.  Merchant  Tailors 
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Co.  2  B.  &  Ad.  p.  128  :  and  see  B.  v.  ShcUe!/,  3  T.  E.  p.  142  : 
Mayor  of  Southampton  y.  Graves,  4  B.  &  A.  p.  592 :  Anon. 
2  Yes.  578,  621  :  Combe  v.  Citi/  of  London,  4  Y.  &  0.  p.  151. 

The  tenant  howeTer  liad  no  right  to  a  general  inspection  of 
all  the  court  rolls  and  all  the  titles,  but  only  of  such  parts  as 
related  to  his  own  title  privileges  or  interest,  and  then  only  for 
some  specific  object :  there  must  be  some  specific  controversy 
(qu.  whether  a  suit,  see  post)  between  the  tenant  and  the  lord 
or  between  one  tenant  and  another  (or  with  a  stranger,  see 
the  passage  quoted  ante  from  the  judgment  of  Littledale,  J.) 
respecting  his  rights  as  such  tenant,  and  inspection  would 
be  limited  to  that  object :  S.  v.  Merchant  Tailors  Co.  2 
B.  &  A.  pp.  125,  128—129  :  and  ante,  p.  284  :  B.  v.  Toiver, 
4  il.  &  S.  162  :  Boffers  v.  Jones,  4  D.  &  R.  484 :  B.  v.  Lucas, 
10  East,  235  :  Hobson  v.  Parhcr,  Barnes,  237 :  Boe  v.  Aylmer, 
Barnes,  236  :  A.  Q.  v.  Coventry,  Bun.  290. 

As  to  whether  some  suit  must  be  pending. 

In  the  case  of  a  eopyliold  tenant  it  was  not  necessary  (except  where  the 
rule  was  made  absolute  in  the  first  instance  under  the  rule  post  -:  see  Ex  parte 
Best,  3  Dowl.  38)  that  there  should  be  a  suit  actually  pending  :  Ex  parte 
Jiames,  1  Dowl.  N.  S.  20  :  U.  v.  Lucas :  S.  v.  Tower ;  Lord  EUeuborough  in 
the  last  case  points  out  the  hardship  upon  the  tenant  if  he  were  obliged  to 
commence  his  action  as  it  were  blindfold  without  knowing  what  his  rights 
were.  And  the  language  in  which  he  lays  down  the  principle  is  sufficiently 
wide  to  cover  a  freehold  tenant:  and  see  E.  v.  Merchant  Tailors  Co.  pp.  125 — 
128.  In  an  earlier  case  however,  E.  v.  AUgood,  7  T.  R.  746,  an  application 
by  a  freehold  tenant  was  refused  on  the  ground  that  no  action  was  pending, 
but  no  express  distinction  between  his  case  and  that  of  the  copyhold  tenant 
was  taken.     And  see  Tayl.  Ev.  p.  1259,  where  it  is  said  to  be  doubtful. 

As  to  any  distinction  between  a  freehold  and  copyhold 
tenant. 

The  rio-ht  of  a  freehold  tenant  to  inspection  at  common  law  seems  in  two 
respects  to  have  fallen  short  of  that  of  a  copyhold  tenant;  (1)  as  to  the 
necessity  of  there  being  a  pending  action  for  the  purpose  of  which  inspection 
was  required,  see  ante ;  (2)  the  right  of  the  latter  to  a  rule  absolute  in  the 
first  instance  for  limited  inspection  under  rule  31,  Hil.  Term,  1853,*  con- 
tinuing the  old  rule,  H.  T.  2  Wm.  4,  o.  102,  and  the  old  practice :  see  Ex 
parte  Suit,  7  Dowl.  690  :  Ex  parte  Barnes,  2  Dowl.  N.  S.  20,  and  see  now  the 
new  rule,  ante.     And  in  an  early  case  the  right  of  a  freehold  tenant  would 


*  An  order  upon  the  lord  of  a  manor  to  allow  the  usual  limited  inspection 
of  the  oonrt  roUs  on  the  application  of  a  copyhold  tenant  may  be  absolute  in 
the  first  instance  upon  an  affidavit  that  the  copyhold  tenant  has  applied  for 
and  been  refused  inspection. 
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seem  to  have  been  altogether  disregarded :  Smith  v.  Davies,  1  Wila.  104.  How- 
ever in  subsequent  cases  it  was  recognised  as  unquestionable  :  see  ffobson  v. 
Farlcer,  Baldwyn  T.  Tudge,  Barn.  236,  237:  Bogers  v.  Jones,  6  D.  &  E.  484: 
S.  V.  Allgood,  7  T.  R.  746:  Addington  v.  CMe,  2  Will.  Black.  1029:  Warrick 
T.  Queen's  Coll.  cited  ^osi.-  and  Ph.  Evid.  II.  p.  168:  and  Tayl.  Ev.  pp. 
1258—1259. 

Any  person  claiming  an  interest  under  the  tenant  appa- 
rently might  inspect :  R.  v.  Tower,  4  M.  &  S.  162  :  Talbot  v. 
Villeboys,  cited  3  T.  E.  142.  In  R.  v.  Lucas,  10  East,  235, 
a  person  stating  a  prima  facie  claim  under  a  copyhold  tenant 
•was  entitled  to  inspect  for  the  purpose  of  seeing  whether 
there  was  any  conveyance  by  the  tenant,  for  if  there  was  no 
such  conveyance,  he  was  clearly  entitled  to  the  copyhold. 
Any  iDarty  interested :  Ex  parte  Hutt,  7  Dowl.  690  :  for 
instance  a  devisee  of  a  rent  charge  on  a  copyhold,  in  order  to 
deduce  his  title :  Ex  parte  Barnes,  2  Dowl.  N.  S.  20.  The 
party  must  either  swear  positively  that  he  was  entitled  or  set 
out  his  title  for  the  court  to  see  it :  Ex  parte  Coolie,  5  D.  &  L. 
413.  See  as  to  where  the  lord  denies  the  tenant's  title : 
Warrick  v.  Queen's  Coll.  and  Minet  v.  Morgan,  post. 

In  Anon.  2  Ves.  sen.  578,  Lord  Hardwicke  said  he  would 
make  an  order  for  production  of  court  rolls  on  any  person  in 
whose  hands  they  were. 

The  party  might  take  copies  as  well  as  inspect :  see  R.  v. 
Lucas,  10  East,  235  :  A.  G.  v.  Coventry,  Bun.  290. 

Inspection  in  cases  of  enfranchisement  was  provided  for  by 
15  &  16  Yict.  c.  51,  ss.  20,  21. 


In  recent  cases  in  equity  the  right  (as  a  question  of  dis- 
covery) of  the  tenants  of  the  manor  to  see  court  rolls  and 
other  manor  documents  where  the  extent  of  their  rights  as 
tenants  are  in  dispute  has  been  recognized :  see  Owen  v. 
Wtjnne,  9  Oh.  D.  p.  33 :  Warrick  v.  Quee7i's  Coll.  L.  E.  3  Eq. 
683  :  Minet  v.  Morgan,  L.  E.  11  Eq.  284 :  and  see  Knight  v. 
Waterford,  2  T.  &  C.  p.  41. 

In  Warrick  v.  Queen's  College  the  plaintiffs  alleged  themselves  to  be  free- 
hold tenants  of  a  manor  and,  as  such,  entitled  to  certain  customary  rights : 
the  defendant  the  lord  of  the  manor  denied  by  answer  both  the  plaintiffs' 
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title  as  freeholders  and  the  existence  of  the  rights.  Lord  Romilly  ordered 
production  of  all  the  court  rolls,  on  the  ground  that  if  the  plaintiffs  were  not 
tenants  that  defence  shovild  have  been  raised  by  plea,  and  that  the  lord  of 
the  manor  could  not  avoid  disclosing  the  court  rolls  or  prevent  any  examina- 
tion of  them  by  asserting  that  they  did  not  show  the  plaintiffs'  title  when 
their  title  was  as  tenants  of  the  manor  and  the  question  was  what  their 
rights  were. 

Where  plaintiffs  claimed  adversely  to  the  manor  and  it  was  the  defendant, 
the  lord  of  the  manor,  who  asserted  that  they  were  tenants  of  the  manor, 
they  were  held  by  the  Court  of  Appeal,  reversing  Bacon,  V.  C.  to  have  no 
right  to  see  the  manorial  title  or  documents,  though  the  documents  might 
show  that  they  had  certain  customary  rights :  for  it  was  by  means  of  these 
documents  that  the  lord  would  establish  that  they  were  tenants  and  so  defeat 
their  claim :    Owen  v.   JFi/nne. 

In  ilinet  v.  Morgan,  pp.  286,  288,  Lord  Eomilly  drew  a  distinction  between 
a  claim  to  coromon  appurtenant  and  a  claim  to  common  appendant  by  a  tenant 
of  the  manor.  The  former  not  claiming  as  tenant  of  the  manor,  there  being 
no  privity  therefore  between  him  and  the  lord,  must  to  get  production  of 
the  lord's  documents  either  show  that  the  right  he  claims  has  been  actually 
exercised  for  a  long  time,  or  that  the  documents  would  tend  to  establish  his 
claim.  Accordingly  in  this  case  where  a  plaintiff  claimed  common  appur- 
tenant over  a  heath  and  the  lord  denied  the  right,  the  plaintiff  was  held 
entitled  for  the  purpose  of  seeing  whether  there  were  facts  to  show  his  right 
to  look  at,  (1)  the  records  of  and  documents  relating  to  courts  leet  and  courts 
baron  of  the  manor,  and  (2)  those  relating  to  the  taking  of  gravel  and  turf 
on  the  heath,  though  he  swore  as  to  (1)  that  they  related  solely  to  the  manor 
and  the  titles  to  lands  of  the  manor  and  the  rights  and  duties  of  the  tenants 
of  ^vhom  the  plaintiff  did  not  claim  to  be  one,  and  as  to  (2)  that  they  were 
private  documents  belonging  to  him  as  owner  of  the  heath  to  the  production 
of  which  no  one  not  holding  a  right  of  common  over  the  heath  was  entitled  ; 
and  also  to  have  a  further  affidavit  of  ancient  documents  connected  with  the 
manor  and  relating  to  the  heath  and  of  deeds  and  evidences  of  title  to  the 
manor  and  heath  and  records  of  courts  and  maps  of  the  manor :  but  on  the 
defendant  making  an  affidavit  of  documents  said  to  relate  to  the  manor  but 
to  relate  to  the  matters  in  the  suit  only  as  being  parts  of  his  title  to  the  manor, 
and  not  to  relate  to  the  plaintiff's  property  or  his  alleged  right  or  to  support 
it,  &c.  or  to  defeat  the  defendant's  defence  (see  as  to  the  ordinary  form  of  pro- 
tection post,  pp.  487 — 49i),  the  plaintiff  was  held  not  entitled  to  see  them, 
neither  of  the  conditions  laid  down  above  being  satisfied. 

Where  an  order  for  inspection  was  made  in  a  suit  in  equity 
between  the  lord  and  the  tenants  the  inspection  could  be  made 
without  paying  the  steward's  fees  as  in  an  ordinary  case : 
Roare  v.  Wilson,  L.  E.  4  Eq.  1. 


(c)  Members  of  Corporations  and  the  Corporation  Documents. 

See  as  to  shareholders  in  companies  post,  Section  IV. 

A  member  of  a  corporation  was  not  entitled  whenever  he 
chose  to  examine  generally  and  take  copies  of  all  the  corpora- 
tion documents :  according  to  the  later  cases  at  all  events  he 
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■was  only  entitled  to  inspection  for  the  specific  purpose  of 
some  matter  (and  then  only  of  such  documents  as  bore  upon 
the  question)  in  dispute  between  himself  and  the  corporation 
or  another  member  of  the  corporation,  though  an  action  need 
not  have  been  actually  pending  :  R.  v.  Merchant  Tailors  Co. 
2  B.  &  Ad.  pp.  124,  125, 128, 129  :  Re  Burton  8f  Saddlers  Co. 
31  L.  J.  Q.  B.  62  :  R.  v.  Rabb,  3  T.  R.  579  :  R.  v.  Beverley, 
8  Dowl.  140  :  Tayl.  Evid.  pp.  1259—1260  :  R.  v.  Newcastle, 
2  Str.  1222—1224  :  Anon.  2  Ves.  620  :  Mayor  of  Southampton 
V.  Graves,  8  T.  E.  590,  p.  592 :  (or  it  is  conceived  in  a  dis- 
pute with  a  stranger :  see  R.  v.  Newcastle,  2  Str.  1222  :  and 
R.  V.  Merchant  Tailors  Co.  p.  128,  commenting  on  it)  :  touch- 
ing his  rights  as  a  member,  not  for  the  purpose  of  sustainiag 
his  private  claims :  Stevens  v.  Mayor  of  Berwick,  4  Dowl.  277  : 
and  see  A.  G.  v.  Corp.  of  Poole,  cited  3  Sw.  268,  n.  informa- 
tion by  persons  claiming  to  elect  a  curate. 

In  Ee  Burton  ^  Saddlers  Co.  at  p.  64  Crompton,  J.  says :  "I  take  the  result 
of  the  cases  to  be  that  a  mandamus  may  go  against  a  corporation  at  the 
instance  of  a  member  of  the  corporation  to  inspect  and  see  whether  he  can 
raise  a  particular  case  in  his  favour  by  examining  the  books.  It  must  in  my 
Tiew  be  a  case  with  reference  to  some  defined  distinct  dispute,  as  to  which  it 
appears  that  it  might  be  to  his  advantage  to  see  the  minutes  of  the  corpora- 
tion." In  this  case  the  plaintiff  was  allowed  to  inspect  minutes  relating  to 
past  elections  to  an  office  for  the  purpose  of  making  out  his  right  to  such 
office.  In  R.  v.  Merchant  Tailors  Co.  the  application  was  refused  as  not  being 
within  the  principles  above  stated,  inspection  being  sought  of  all  the  corpora- 
tion documents  upon  allegations  of  general  misconduct  in  management  of 
the  corporation  affairs  and  also  in  particular  matters  not  affecting  the  appli- 
cant. See  also  Imperial  Oas  Co.  v.  Clarke,  and  Binning /tarn,  fc.  Co.  v.  White, 
referred  to  post,  p.  293. 

In  ill.  V.  Babb  the  rule  ordered  inspection  of  the  documents 
in  whose  custody  soever  they  were. 

A  person  affected  by  the  bye  laws  of  a  corporation  and 
living  under  their  rule  though  not  a  member  was  allowed  to 
inspect  the  bye  laws  in  an  action  against  him  for  breach 
thereof  :  Harrison  v.  Williams,  3  B.  &  0.  162. 

A  defendant  to  an  action  by  a  corporation  for  tolls  had  no 
right  to  inspect  the  corporation  documents :  he  was  a  mere 
stranger  and  the  claim  against  him  was  like  a  claim  by  any 
private  person :  Mayor  of  Southampton  v.  Graves,  pp.  593 — 
594,  disapproving  some  earlier  cases  contra :  Harrison  v. 
Williams  :    Hodges  v.  Atkis,   3  "Wils.  398 :    R.  v.  Beverley, 
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8  Dowl.  140  :  and  see  Anon.  2  Yes.  621,  where  Lord  Hard- 
wicke  ordered  discovery  of  the  petty  customs :  and  Bolton 
V.  Liverpool,  and  other  cases  referred  to  post,  pp.  496 — 496, 
where  the  right  to  inspection  by  way  of  discovery  was  tested 
in  the  same  way  as  in  an  action  between  strangers :  but  in  Citi/ 
of  London  V.  Thomson,  3  Sw.  265,  n.  inspection  was  allowed 
in  such  a  case  apparently  by  analogy  to  the  relation  of  land- 
lord and  tenant.  In  a  common  law  case,  Bristol  v.  Visger, 
8  D.  &  E.  434,  it  was  refused,  though  the  defendant  had 
become  a  member  of  the  corporation  since  the  commencement 
of  the  action. 

See  as  to  inspection  of  books  of  admission  of  freemen,  &e. 
under  32  Greo.  3,  c.  58,  s.  4,  Bavies  v.  Humphreys,  3  M.  &  S. 
223. 

Stockholders  are  entitled  to  inspect  and  take  copies  of 
entries  iu  the  Bank  of  England  books  relating  to  the  stock 
in  which  they  are  interested :  Foster  v.  Bank  of  England,  8 
Q.  B.  689 ;  and  similarly  holders  of  Bast  India  Company's 
Stock:  Geary  v.  Sopkins,  2  Lord  Eay.  851.  In  Foster  v. 
Bank  of  England,  an  action  for  refusal  to  pay  dividends  on 
certain  stock,  the  bank  alleging  that  the  stock  had  been 
transferred  from  the  plaintiff's  name,  were  ordered  to  allow 
him  to  iaspect  the  entry  of  the  alleged  transfer. 

As  to  iuspection  by  a  member  of  the  college  of  physicians, 
see  E.  v.  West,  1  WUs.  240  :  by  a  member  of  the  university 
of  archives,  &c.,  E.  v.  FiirneU,  1  Wils.  239  :  by  a  prebendary 
of  chapter  charters.  Young  v.  La^nh,  1  Will.  Black  37 :  and 
generally  as  to  other  instances,  see  note  to  E.  v.  Nen-castle,  2 
Str.  1222. 


(d)  Miscellaneous  Puhlio  Bocuments. 

Post  ofEce  books  where  the  question  in  the  cause  concerns 
a  transaction  therein:  Crete  v.  Blackburn,  1  "Wils.  240: 
custom  house  books  where  the  question  was  touching  the 
subject  matter  in  the  book  :  Benson  v.  Port,  ibid.  :  writ  of 
habeas  corpus  and  of  the  committitur  indorsed  in  the  posses- 
sion of  the  marshal :  Fox  v.  Jones,  7  B.  &  0.  732 :  bishop's 
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registry  of  presentation  by  person  claiming  right  to  present : 
Finch  V.  Ely,  8  B.  &  0.  112. 

For  inspection  of  other  public  documents  such  as  official 
documents,  records  of  courts  of  law,  indictments,  depositions, 
&c.,  see  Phill.  Evid.  II.  159—168  :  Tayl.  Evid.  1245-1258. 

For  cases  where  inspection  of  public  documents  is  provided 
by  statutes,  see  Tayl.  Evid.  1266—1278. 


IV.  Shareholders  in  Companies  :  {both   as  to   Inspection  and 

Discovery  of  Documents  and  as  to  Discovery  generally)  : 
the  Powers  and  Duties  of  Liquidators. 

See  ante,  Sect.  III.  as  to  members  of  corporations. 

(a)    Where  the  Company  is  not  in  Liquidation. 

By  sections  117,  119  of  the  Companies  Clauses  Consolida- 
tion Act,  1845  (8  Vict.  c.  16,  sects.  117,  119),  provision  is 
made  for  inspection  of  the  books  of  account  and  other  books 
of  companies  by  the  shareholders  at  reasonable  times  during 
prescribed  periods  :  and  in  the  private  acts  of  many  com- 
panies there  are  clauses  of  a  similar  nature. 

It  is  not,  however,  the  intention  of  these  sections  and 
clauses  that  a  shareholder  shall  have  an  absolute  light  to 
inspect  all  the  documents  of  the  company  whenever  he  chooses, 
and  that  they  are  to  be  always  open  to  his  inspection  :  he  is 
only  entitled  to  see  them  for  some  reasonable  or  proper  object : 
E.  V.  OramI  Canal  Co.  1  Ir.  L.  H.  337  :  (and  see  H.  v.  Clear, 
ante,  p.  284,  churchwardens'  accounts) :  R.  v.  London  and  St. 
Katharine's  Docks  Co.  44  L.  J.  Q.  B.  4.  But  it  was  held  not 
an  improper  object  where  a  shareholder,  who  was  acting  as 
solicitor  for  another  company  which  had  been  engaged  in 
successful  litigation  with  the  company  in  question,  sought 
inspection  of  the  register  of  shareholders  for  the  purpose  of 
canvassing  them  in  order  to  induce  them  to  vote  against 
appealing  from  the  adverse  decision  in  such  Ktigation :  R. 

V.  Wilts  and  Bcrhs,  8fc.  Co.  29  L.  T.  922. 
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There  is  no  inflexible  or  universal  rule  that  the  shareholder 
must,  on  making  application  to  the  directors  or  other  officials 
for  inspection,  state  what  his  object  is :  B.  v.  London  and  St. 
Kat/wn'iw's  Bocks  Co. :  M.  r.  Wilts  and  Berks,  8fc.  Co. :  cer- 
tainly where  he  only  seeks  to  inspect  a  single  document,  such 
for  instance  as  the  register  of  shareholders :  B.  v.  Wilts  and 
Berks,  8{c.  Canal  Co.     But  if  his  application  is  to  see  all  the 
company's  documents,  it  seems  that  he  must  state  his  object : 
see  B.  V.    Wilts  and  Berks,  ^e.  Co.  p.  924 :  and  B.  v.  Grand 
Canal  Co.  where  the  application  was  to  inspect  the  minute 
books  of  aU.  the  half-yearly  meetings,  and  where  the  appli- 
cant showed  no  reasonable  object  for  his  application  either 
to  the  directors  or  to  the  court.    And  more  particularly,  where 
the  documents  contain  particulars  of  transactions  which  it 
might  be  prejudicial  or  inconvenient  to  disclose ;  he  must 
show  that  his  object  is  a  legitimate  one  and  possesses  for  him 
an  advantage  proportionate  to  the  disadvantage  it  may  bring 
to  the  company:  B.  v.  London  and  St.  Katharine's  Docks  Co.: 
B.  V.  Wilts  and  Berks,  8fc.  Co.  3  A.  &  E.  477.     At  any  rate 
the  court  will  not  grant  a  mandamus  in  such  cases  unless  he 
satisfy  the  court  that  his  object  is  a  reasonable  one :  B.  v. 
London  and  St.  Katharine's  Bocks  Co. :  B.  v.  Wilts  and  Berks, 
8fc.  Co.  3  A.  &  E.  477  :  B.  v.  Grand  Canal  Co. :  see  also  B.  v. 
Ckar.     But  it  seems  that  if  he  then  show  that  he  seeks  in- 
spection for  a  proper  object,  the  court  will  grant  a  mandamus, 
though  the  directors  or  other  officials  may  have  been  right  in 
refusing  his  application  for  inspection,  he  having  stated  no 
object :  see  the  cases  above.     He  must  however  show  that 
there  has  been  a  refusal  in  the  proper  quarter :  B.  v.  Wilts 
and  Berks,  8fc.  Co.  3  A.  &  E.  477,  where  the  applicant  was 
informed  that  his  application  would  be  considered  (and  qu. 
whether  he  had  applied  to  the  proper  persons)  and  this  was 
held  to  be  no  refusal.     The  granting  of  a  mandamus  is  dis- 
cretionary :  B.  V.  London  and  St.  Katharine's  Bocks  Co. :  B. 
V.  Wilts  8f  Berks,  8fc.  Co.  29  L.  T.  922. 

Under  section  43  of  the  Companies  Act,  1862,  the  register 
of  mortgages  is  open  to  the  inspection  of  any  creditor  or 
member  of  the  company  :  and  a  member's  solicitor  may  in- 
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spect  on  his  behalf :  Ee  Credit  Co.  11  Ch.  D.  256 :  and  in 
that  case  an  order  was  made  for  liberty  for  himself,  his  solicitor 
or  agent  to  inspect  (see  further  as  to  this  ca,mposi). 

Where  by  a  special  clause  in  the  deed  of  settlement  share- 
holders were  entitled  to  inspect  "the  books  wherein  the  pro- 
ceedings of  the  company  were  recorded,"  these  words  were 
held  not  to  include  minute  books  of  the  directors'  proceed- 
ings :  B.  V.  Mariqnita,  Sfc'.  Go.  1  E.  &  E.  289  ;  28  L.  J. 
a.  B.  67. 

As  to  inspection  by  an  execution  creditor  of  a  company 
under  the  act,  see  Meader  v.  Isle  of  Wight  Ferry  Co.  9  W.  E. 
750,  and  Pontet  v.  Basingstoke  Canal  Co.  2  Bing.  N.  S.  370. 

A  petition  is  a  cause  or  matter,  and  therefore  discoyery 
may  be  obtained  therein  under  the  rules  of  Ord.  XXXI. 
independently  of  any  statutory  or  other  right  of  inspection 
which  a  shareholder  may  have.  Where  a  shareholder  peti- 
tioned for  a  compulsory  winding-up  order  and  a  director 
filed  an  affidavit  in  opposition,  in  which  he  gave  certain 
figures  which  he  said  were  taken  from  the  company's  books, 
the  petitioner  gave  notice  of  inspection,  under  rule  15,  of  the 
books  therein  referred  to,  and  it  seems  that  if  his  notice  had 
been  in  proper  form  (see  ante,  p.  243)  an  order  would  have 
been  made :  Re  Credit  Co.  11  Oh.  D.  256.  But  a  petitioner 
in  a  winding-up  petition  is  not  necessarily  and  in  all  cases 
entitled  to  iaspection  of  the  company's  books :  for  instance 
where  the  court  sees  the  petition  is  a  speculative  one,  or  a 
wrecker's  petition:  see  Be  West  Devon  Great  Consols  Mine, 
post. 

An  order  for  production  before  an  examiner  of  a  company's 
books  for  the  purpose  of  the  cross-examination  of  an  officer 
on  his  affidavit  in  opposition  to  a  winding-up  petition  is  not 
by  way  of  discovery:  Be  Emma  Silver  Mining  Co.  L.  E. 
10  Ch.  194. 

In  an  action  (at  common  law  after  the  0.  L.  P.  Acts)  for 
calls,  the  company  being  in  liquidation,  the  defendant  having 
been  allowed  inspection  of  the  registry  and  the  allotment  and 
agenda  books,  the  Court  of  Appeal  refused  to  interfere  with 
the  judge's  discretion:  Lancashire,  8fc.  Co.  v.  Greatorex,  14 
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L.  T.  290.  In  an  earlier  case  before  the  C.  L.  P.  Acts  an 
order  was  refused,  partly  apparently  on  tlie  ground  that  he 
had  neglected  to  apply  to  the  company  for  inspection  as 
pointed  out  by  the  statute  of  the  company,  and  partly  on  the 
ground  that  it  was  sought  not  for  the  purpose  of  assisting  the 
defendant  to  plead  a  particular  plea  but  in  order  to  fish  out  a 
defence  (as  to  which  see  further  ante,  p.  268) :  Birmingham, 
^c.  Co.  V.  WJiite,  1  Q.  B.  283 :  and  see  Imperial  Gas  Co.  v. 
Clarice  referred  to  ante,  p.  268. 

See  also  Metropolitan,  ^c.  Co.  y.  Haiokins,  cited  post, 
p.  513,  an  action  for  libel  by  a  company  against  a  share- 
holder. , 

See  as  to  inspection  by  a  shareholder  in  a  cost  book  com- 
pany under  the  Stannaries  Act,  1855,  s.  22  (enabling  the 
vice-warden  to  make  an  order  for  inspection  of  the  company's 
books  on  the  application  of  any  adventurer  or  shareholder  in 
the  mine,  or  creditor  of  the  adventurers,  though  no  suit  is 
pending).  Re  The  West  Devon  Great  Consols  Mine,  32  W.  E. 
890,  where  the  Court  of  Appeal  affirmed  an  order  of  the  vice- 
warden  giving  inspection  to  a  shareholder,  petitioner  in  a 
winding-up  petition,  and  adjourning  the  petition  for  this 
purpose,  holding  that  the  mere  pendency  of  the  petition  did 
not  take  away  the  power  to  order  inspection  under  that  sec- 
tion, and  that  it  was  a  case  for  the  exercise  of  his  discretion ; 
and  see  ante  further  as  to  this  case. 


(b)    Where  the  Company  is  in  Liquidation. 

The  right  of  a  shareholder  to  inspect  the  company's  books 
by  virtue  of  the  articles  of  association  was  held  not  to  apply 
when  the  company  was  in  voluntary  liquidation :  Re  York- 
shire Fibre  Co.  L.  E.  9  Eq.  661.  But  where  a  company  was 
being  wound  up  only  for  the  purpose  of  re-construction,  this 
being  a  winding  up  in  name  only,  a  shareholder  in  the  re- 
constructed company  was  held  bound  by  a  clause  in  the 
articles  restricting  the  right  of  inspection:  Re  Metropolitan 
and  Provincial  Bank,  16  W.  E.  668. 
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By  act  of  parliament  provision  is  made  for  giving  access 
to  any  person  interested :  Re  Contract  Corporation,  Gooch's 
case,  L.  E.  7  Oh.  207,  p.  210. 

Section  156,  Companies  Act,  1862 :—  ,     .i,  i. 

Where  an  .order  has  been  made  for  winding  up  a  company  hy  the  court 
or  suhiect  to  the  supervision  of  the  court  the  court  may  make  such  order  tor 
the  inspection  by  the  creditors  and  contributories  of  the  company  ot  its  boots 
and  papers  as  the  court  thinks  Just,  and  any  books  and  papers  m  the  posses- 
sion of  the  company  may  be  inspected  by  creditors  or  contnbutones  m  con- 
formity with  the  order  of  the  court  but  not  further  or  otherwise. 

The  oiEcial  liquidator  is  in  the  position  of  a  receiver  and 
manager  of  partnership  assets.     He  must  maintain  an  even 
and  impartial  hand  between  all  the  persons  whose  interests 
are  involved  in  the  winding  up  :  he  is  an  oiEcer  of  the  court : 
he  is  bound  to  see  that  everybody  has  a  fair  field  and  no 
favour.     "  If  a  person  interested  in  any  such  case  "  (that  is 
to  say  any  person  whose  interests  are  involved  in  the  winding 
up)  "  desires  to  see  any  books  or  papers,  it  is  the  duty  of  the 
liquidator  to  give  him  not  only  access  to  them,  but  to  give 
him  every  assistance  and  facility  in  finding  out  which  are  the 
relevant  books  and  papers  he  requires  :  and  if  the  liquidator 
has  already  ascertained  any  books  or  papers  bearing  on  the 
subject,  he  should  frankly  place  this  information  at  the 
service  of  the  party.     But  this  is  a  very  different  thing  from 
the  liquidator  being  obliged  at  the  instance  of  every  person 
interested  in  every  question  arising,  to  employ  that  time,  which 
unfortunately  is  so  costly  to  the  contributories,  in  making 
that  fresh  and  careful  investigation  of  the  papers  and  docu- 
ments in  his  possession  which  would  be  requisite  to  enable 
him  truthfully  to  make  the  ordinary  afiidavit  which  is  re- 
quired from  a  party  or  quasi-party  called  on  to  make  dis- 
covery:"  Be  Contract  Corporation,  pp.  211 — 212,  213. 

Contributories  or  any  person  interested  will  as  a  rule  be  allowed  to  inspect 
the  documents  of  the  company  at  their  own  expense :  Re  Birmingham  BanlAng 
Co.  36  L.  J.  150  :  Re  Joint  Sioclt  Discount  Co.  ibid. :  15  W.  R.  99  :  London  Bank 
of  Scotland,  15  W.  K.  1103  :  in  spite  of  a  clause  in  the  articles  precluding  a 
shareholder  from  inspection  :  Re  Birmingham  Banking  Co.  :  (the  clause  ceases 
to  apply  in  liquidation,  see  Yorkshire  Fibre  Co.  ante,  p.  293) :  the  object  of 
the  166th  section  (ante)  being  only  to  prevent  vexatious  inspection :  ibid. 
The  inspection  must  be  at  reasonable  times  and  on  reasonable  notice  ;  and 
the  information  must  not  be  divulged,  the  order,  if  necessary,  being  so  framed 
(see  ante,  p.  238) :  ibid.     In  Re  Joint  Stock  Discount  Go.  a  special  order  under 
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spetaal  eiroumstances  was  made  for  mspeotion  by  an  aooountant,  see  ante, 

Where  one  company  had  transferred  its  business  to  another  company,  and 
subsequently  both  companies  went  into  Hquidation,  an  order  was  made  on 
tne  latter  company  to  produce  the  books  of  the  former  company  for  the 
mspecUon  of  its  Hqnidator  at  reasonable  times  in  the  judge's  chambers : 
J>lational  Financial  Co.  lb 'W.'R.  439. 

See  also  Ex  parte  TValkei;  15  Jui.  853,  where  the  court  refused  on  the 
motion  o±  a  contributory  to  discharge  an  order  for  inspection  of  certain  books 
"V  V  J  ^  n  ,  ^^"^  ofaoial  manager  obtained  by  D.  on  behalf  of  creditors 
who  had  filed  their  claims. 

But  where  there  is  a  question  between  the  liquidator  as  re- 
presenting the  company  on  the  one  hand  and  the  contributory 
or  other  person  on  the  other  hand,  the  liquidator  is  in  the 
same  position  and  is  under  the  same  obligation  to  give  dis- 
coTery  as  if  he  were  the  opposite  party  in  an  action :  Ee  Con- 
tract Corporation,  Gooch's  case,  L.  E.  7  Oh.  207 :  Re  Barned's 
BanMng  Co.  Ex  parte  Contract  Corp.  L.  E.  2  Oh.  350 :  as  if 
he  were  the  officer  called  upon  to  give  disooyery  on  behalf  of 
a  litigant  company :  ibid.  "  Among  the  other  duties  of  an 
official  liquidator,  it  may  fall  to  him  to  represent  the  company 
as  a  party  litigant.  The  company  can  only  sue  or  be  sued 
through  his  agency,  and  where  there  is  a  suit,  or  where  there 
is  in  the  winding  up  a  proceeding  which  is  in  substance 
though  not  in  form  a  bill  or  action  by  or  against  the  com- 
pany, then,  from  the  very  necessity  of  the  case,  the  adverse 
party  has  a  right  to  deal  with  the  official  liquidator  as  the 
litigant,  and  to  obtain  from  him  the  same  measure  of  dis- 
covery in  the  same  manner  as  he  would  from  any  other 
litigant.  That  is  the  principle  of  the  case  {Re  Barned's 
Banking  Co.),  and  that  principle  sufficiently  indicates  the 
limits  of  its  application"  :  Re  Contract  Corporation,  p.  212. 

"When  therefore  the  liquidator  seeks  to  put  a  party  on  the  A.  list  of  contri- 
butories  and  the  party  disputes  his  liability,  the  liquidator  is  bound  (but  see 
Ee  Mutual  Society,  post)  to  make  an  affidavit  of  documents  relating-  to  the 
particular  shares  or  to  the  matters  in  question  whatever  they  may  be  :  Ee 
Contract  Corporation  :  and  to  answer  all  relevant  interrogatories :  Ee  Earned'' s 
Banking  Co. :  for  the  question  is  between  him  on  the  one  side  and  the  com- 
pany on  the  other  side.  But  where  he  only  seeks  to  put  him  on  the  B.  list 
of  past  oontributories,  there  the  question  is  one  with  which  the  existing 
company  have  no  concern,  and  the  liquidator  is  not,  as  representing  the  com- 
pany, a  party  or  quasi-party  either  for  discovery  or  otherwise  to  the  dispute, 
and  is  only  bound  to  see  that  everybody  has  a  fair  field  and  no  favour :  Ee 
Contract  Corporation,  p.  213. 
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But  although  the  obligation  of  the  liquidator  to  give  full 
discovery  in  such  a  case  is  the  same  as  if  he  were  a  litigant 
party  in  an  action,  he  will  not  as  of  course  be  ordered  to 
make  an  affidavit  of  documents.  He  is  an  officer  of  the 
court,  and  if  he  will  not  do  what  is  right,  the  court  will 
compel  him.  The  proper  course  for  a  hostile  litigant  who 
seeks  inspection  is  to  apply  to  the  liquidator,  and  he  is  bound 
to  show  him  all  the  documents  on  which  he  relies,  and  any 
other  documents  which  the  litigant  desires  to  see ;  and  if  the 
liquidator  refuses,  the  court  will  order  production  :  or  under 
special  circumstances,  as  if  there  is  reason  for  distrusting  him 
or  for  supposing  that  he  is  trying  to  avoid  production  of  some 
particular  document :  Be  Mutual  Bocieiy,  22  Ch.  D.  714,  pp. 
720,  721,  where  the  liquidator  sought  to  make  the  directors 
liable  for  acts  of  misfeasance,  and  where  the  Court  of  Appeal 
refused  to  order  the  liquidator  to  make  an  affidavit  of  docu- 
ments, the  liquidator  having  offered  inspection  of  all  the 
documents. 

See  a  curious  case,  Madrid  Bank  v.  Bayley,  cited  ante, 
p.  77,  where  the  liquidator  (plaintiff)  was  unable  to  procure 
an  affidavit  of  documents  from  the  late  directors  on  whom 
an  order  had  been  made  at  the  defendant's  instance. 

The  liquidator  has  a  reciprocal  right  against  the  hostile 
litigant :  Alexandra  Balace  Co.  16  Oh.  D.  58,  where  leave 
was  given  him  to  interrogate  the  secretary  of  the  association, 
claimants  in  the  winding  up,  the  secretary  having  already 
made  an  affidavit  of  documents. 

In  Be  National  Funds  Assurance  Co.  24  W.  R.  774,  the 
Court  of  Appeal  held  that  they  had  jurisdiction  under  rule  14 
(see  ante,  p.  153)  to  order  an  affidavit  of  documents  for  the 
purpose  of  an  appeal  from  a  summons  to  strike  off  a  con- 
tributory in  proceedings  under  the  Companies  Act,  1862,  but 
under  the  circumstances  the  motion  was  directed  to  stand 
over  till  the  hearing  of  the  appeal  to  see  whether  fresh 
evidence  should  be  admitted,  the  documents  required  to  be 
in  court  so  as  to  be  produced  if  the  court  should  direct :  and 
SQQpost,  p.  604. 

By  section  115  the  court  is  enabled  after  it  has  made  an 
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order  for  winding  up  to  summon  before  it  any  officer  (in- 
cluding the  liquidator)  of  the  company,  or  any  other  person 
under  conditions  and  for  objects  similar  or  analogous  to  those 
contained  in  clause  27  of  the  Bankruptcy  Act  (see  2)ost, 
p.  575),  the  production  of  any  documents  being  without  pre- 
judice to  any  claim  for  lien  (see  as  to  production  and  lien, 
a)ite,  p.  205).  See  Buckley  for  the  practice  under  this 
section. 

The  object  of  this  section  is  discovery  not  evidence,  as  of 
section  27  of  the  Bankruptcy  Act  (see  post,  p.  575),  the 
object  is  to  put  the  applicant  on  the  track  of  inquiry :  see  Re 
Ottoman  Co.  15  W.  E.  1069. 

Any  person  may  be  summoned  under  this  section,  though 
not  a  creditor  merely  because  he  is  a  creditor,  unless  it  is 
shown  that  he  may  be  able  to  give  information :  Re  Accidental 
and  Marine  Insurance  Co.  L.  E..  5  Eq.  22 :  Massey  v.  Allen, 
9  Ch.  D.  p.  169. 

The  power  conferred  by  this  section  is  an  inquisitorial 
power,  and  must  not  therefore  be  used  for  the  purpose  of 
vexation  and  oppression  :  Re  Metropolitan  Bank  ITeiron's  case, 
15  Ch.  D.  139,  where  a  voluntary  liquidator  was  refused 
leave  to  examiae  a  person  whom  he  had  already  interrogated 
in  an  action. 

Any  relevant  questions  may  be  put :  Massey  v.  Allen,  9 
Ch.  D.  164. 

The  ordinary  grounds  of  protection  are  open  to  persons 
examined  under  this  section,  that  is  to  say  professional  privi- 
lege, and  exposure  to  criminal  prosecution  :  Re  Silkstone  and 
Dochivorth,  Sfc.  Co.  19  Ch.  D.  p.  121 :  Re  London  Gas  Meter 
Co.  20  W.  E.  394 :  but  see  as  to  the  examination  of  a  bank- 
rupt, post,  p.  576. 
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BOOK  II. 

OBJECTIONS  TO  DISCOVERY. 


INTRODUOTOEY  CHAPTER. 

I.  Matters  not  constituting  by  themselves  Objections  to  Discovery 
which  is  clearly  material. 

The  following  matters  do  not  independently  or  by  them- 
selves constitute  objections  to  discovery  which  is  clearly 
material  for  the  determination  of  an  issue  immediately  and 
certainly  about  to  come  on  for  trial  (sufficiently  material  or 
necessary  at  that  stage  of  the  action,  see  ante,  p.  25,  referring 
to  Ord.  XXXI.  rr.  6  and  12,  and  the  references  there  given), 
though  they  are  elements  which  will  be  taken  into  considera- 
tion by  the  court  where  the  discovery  is  not  clearly  so 
material:  see  ante,  pp.  11 — 12,  28,  29,  31. 

(A.)  Wliere  the  Party  called  upon  to  give  tlie  Discovery  is  in- 
juriously affected. 

(a)  Exjmise,  inconvenience,  trouble  (except  pierhaps  lohere  the 
Party  seeldng  the  Discovery  cmdd  get  it  easily,  effectually 
and  cheaply  aliunde,  see  post  (b),  or  where  he  could  get 
it  by  Inspection  of  the  Opponent's  Documents,  see  ante, 
p)p.  91,  123,  or  by  way  of  Admissions  or  Particulars, 
see  ante,  p.  91). 

Under  rule  7  interrogatories  may  be  struck  out  if  prolix  or 
oppressive,  see  ante,  pp.  105,  106,  and  see  ante,  pp.  lOS,  121, 
as  to  unnecessarily  wide  interrogatories :  but  where  the 
whole  of  an  interrogatory  is  clearly  material  at  that  stage  of 
the  action  it  is  conceived  that  it  cannot  be  said  to  be  prolix 
or  oppressive  (subject  to  the  considerations  in  the  heading 
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above)  for  the  purpose  ol  striMng  it  out  however  much 
expense  time  and  trouble  the  giving  of  it  may  involve. 
And  so  with  respect  to  the  provision  for  setting  aside  inter- 
rogatories exhibited  unreasonably  or  vexatiously,  see  ante, 
pp.  101,  104. 

It  was  said  that  the  court  would  not  enforce  or  would 
exercise  a  proper  control  over  any  attempt  on  a  party's  part 
to  press  for  discovery  which  would  be  vexatious  or  oppressive  : 
Elmer  v.  Crcasij,  L.  E.  9  Ch.  pp.  73—74 :  SauU  v.  JBroivne, 
ibid.  p.  367:  G.  W.  C.  Co.  v.  Tucker,  ibid.  p.  376:  Beaded. 
Woodroffe,  24  Beav.  p.  425  :  and  see  ante,  p.  31 ;  but  here 
again  if  the  discovery  was  clearly  material  at  that  stage  it 
was  not  in  that  sense  vexatious  or  oppressive  however  much 
expense  time  and  trouble  the  giving  of  it  might  involve. 

Where  the  party  has  been  unnecessarily  put  to  expense  in 
answering  inten-ogatories,  making  affidavits  of  documents,  or 
producing  documents,  he  may  be  able  to  recover  his  costs 
under  Ord.  XXXI.  r.  3,  or  Ord.  LXV.  r.  27  (20),  see  these 
rules  jJost,  Bk.  III.  Ch.  VIII.  and  see  ante,  p.  116,  as  to 
interrogatories :  see  Hill  v.  Hart-Davis,  ante,  p.  229,  in 
reference  to  a  prolix  affidavit  of  documents. 


(b)  (See  ante,  p.  298)  That  the  Parti/  seeking  the  Discovery 
can  get  the  required  Information  aliunde  {except  perhaps 
where  giving  the  Discovery  would  involve  Expense  Incon- 
venience or  Trouble,  see  ante  (a)). 

Every  plaintifE  had  a  right  to  a  discovery  from  his  ad- 
versary of  every  fact  of  which  he  was  cognisant  whether  the 
plaintiff  could  prove  them  aliunde  or  not :  Sp.  Eq.  Jur.  I. 
677 :  and  see  Hodsoll  v.  Taylor,  L.  E.  9  Q.  B.  p.  83. 

One  reason  is  that  the  party  may  require  the  discovery  in 
the  form  of  an  admission  by  the  adversary,  see  ante,  p.  2. 

It  was  no  objection  to  producing  a  pedigree  obtained  from 
the  Herald's  College  that  the  party  had  obtained  it  at  his 
own  expense :  Wright  v.  Vernon,  1  Dr.  p.  351.  So  a  copy  of 
a  public  document:  see  Bolton  v.  Corp.  Liverpool,  3  Sim. 
pp.  479—480  :  and  Lyell  v.  Kennedy,  post,  p.  392. 
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The  deoision  in  Birdy.  Mahy,  1  O.B.  N.  S.  308,  refusing 
discovery  of  matters  which  the  interrogating  party  might 
have  obtained  from  his  own  agents,  was  disregarded  in  Rew 
V.  Sutchins,  10  0.  B.  N.  S.  829. 

It  was  considered  an  additional  reason  for  ordering  dis- 
covery that  it  rested  exclusively  within  the  knowledge  of  the 
party  from  whom  it  was  sought,  as  where  the  matters  were 
transactions  or  communications  with  a  deceased  person :  Hill 
V.  Wales,  L.  E.  9  0.  P.  688 :  SaivUns  v.  Carr,  L.  E.  1  Q.  B. 
89 :  and  post,  p.  457.  It  may  sometimes  happen  that  an 
executor  or  administrator  may  properly  interrogate  as  to 
circumstances  which  lay  within  the  knowledge  of  the  de- 
ceased person  whom  he  represents :  Cotton,  L.  J.  in  Eade  v. 
Jacobs,  3  Ex.  D.  p.  337.  See  also  Daniell  v.  Bond,  cited  ante, 
p.  185,  where  underwriters  (see  as  to  underwriters  post,  Bk. 
III.  Ch.  II.)  and  other  persons  were  held  entitled  to  produc- 
tion of  a  ship's  documents  as  being  the  only  means  of  getting 
certain  information:  and  see  Lush,  Pr.  855 — 856. 


(c)  (See  ante,  p.  298)  That  the  Discovery  icill  involve  a  Disclo- 
sure of  the  Party's  private  Means  and  Transactions,  his 
Trade  Secrets  Private  Business  and  dealings  with  other 
Persons,  the  Names  of  his  Customers  [see  post  (B.)  (b),  as 
to  any  Objection  on  the  ground  of  its  injuriously  affecting 
the  Customers  or  otJier  Persons). 

In  G.  W.  C.  Co.  V.  Tucker :  Carver  v.  Pinto  Leite :  Moore 
V.  Craven:  Heugh  v.  Garrett:  Dos  Santos  v.  Frietas :  and 
other  cases  cited  ante,  pp.  30 — 33  :  (see  also  Lingen  v.  Simp- 
son, 6  Madd.  290 :  and  see  also  Attwood  v.  Small  and  other 
cases  cited  ante,  pp.  113 — 114,  where  discovery  of  this  kind 
was  refused)  :  the  discovery  was  either  altogether  immaterial 
or  only  consequentially  material ;  where  it  was  clearly  ma- 
terial for  the  determination  of  an  immediate  issue  it  would 
be  allowed :  see  for  instance  Neivton  v.  Dimes,  cited  ante,  p. 
114.  In  determining  whether  particular  discovery  is  material 
or  not  the  court  will  exercise  a  discretion  in  refusing  to  en- 
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force  it  where  it  is  remote  in  its  bearings  on  tlie  real  point  in 
issue  and  would  be  an  oppressive  inquisition :  Wigr.  PL  228  : 
and  see  Janson  v.  Solarte,  2  T.  &  C.  p.  137  (also  cited  post, 
Bk.  III.  Ch.  II.),  where  the  interrogatories  were  objection- 
able as  being  immaterial  and  inquisitive. 

In  Don  Francisco,  31  L.  J.  Adm.  205,  it  was  held  to  be  no 
objection  to  the  production  of  relevant  letters  from  a  partner 
that  they  disclosed  the  private  secrets  of  the  business. 

See  also  Carter  v.  Goetre,  cited  post,  p.  305 :  and  Murray 
V.  Clayton,  cited  post,  Bk.  III.  Ch.  I.  Sect.  II  (a) . 

That  a  document  is  private  is  no  objection  to  its  produc- 
tion :  Xeirton  v.  Beresforcl,  Tounge,  p.  391. 


(d)   (See  ante,  p.  298.)     That  the  Discovery  will  expose  him  to 
a  civil  Suit. 

See  post,  p.  335,  referring  to  46  Geo.  III.  cap.  37. 
Otherwise  if  it  will  expose  him  to  criminal  or  penal  proceed- 
ings :  see  ^wst,  Chap.  I. 


(e)  (See  ante,  298.)  That  the  Discovery  will  involve  the  Dis- 
closure as  against  himself  {see  as  against  other  Persons 
p)ost,  (B)  (a) )  of  private  and  confidential  Communications 
by  him  to  other  Persons  or  ly  other  Persons  to  himself 
except  as  to  Matters  falling  within  the  Doctrine  of  legal 
professional  Privilege. 

See  Bolton  v.  Corp.  Liverpool,  1  M.  &  K.  pp.  94—95  : 
Greenough  v.  Gaskell,  ibid.  p.  101 :  Greenlaio  v.  King,  1  Beav. 
p.  145. 
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See  as  to  confidential  reports  to  insurance  companies  post., 
p.  304. 

See  as  to  a  scrivener  post,  p.  306. 


(B.)  (See  ante,  p.  298.)  Wliere  other  Persons  whether  Parties 
to  the  Action  or  not  idll  he  injuriously  affected  by  the 
Disclosure. 

(a)  (See  ante,  p.  298.)  That  the  Discovery  will  involve  the 
Disclosure  as  against  other  Persons  {see  as  against  himself 
ante,  A  (e) )  of  private  and  confidential  Communications 
by  him  to  other  Persons  or  by  other  Persons  to  himself 
except  as  to  Matters  falling  within  the  Doctrine  of  legal 
professional  Privilege. 

The  distinction  between  a  voluntary  disclosure  out  of  court 
and  a  compulsory  disclosure  under  the  sanction  of  the  court 
is  of  the  essence  of  discovery. 

There  is  no  privilege  arising  out  of  the  closest  confidential 
relationship  except  that  of  legal  professional  confidence :  see 
Wheeler  v.  Le  Marchant,  17  Ch.  D.  p.  681 :  Greenlaw  v.  King, 
1  Beav.  p.  145 :  8outhioark  Water  Co.  v.  Quick,  3  Q.  B.  D. 
p.  321 :  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  p.  648  : 
Hill  V.  Elliott,  5  0.  &  P.  430  :  Bulman  v.  Young,  31  W.  E. 
766. 

It  has  been  expressly  held  that  there  is  no  privilege  to 
refuse  discovery  of  communications  made  to  or  knowledge 
acquired  by  persons  in  the  following  positions : — 

A  friend :  Greenlaw  v.  King  :  Wilson  v.  Sastall,  i  T.  E.  p.  758  ;  even  as  to 
matters  of  the  most  delicate  nature  on  which  advice  is  sought  with  respect 
to- a  man's  honour  or  reputation :  Wheeler  y  .  Lo  Marchant ;  a  parent:  Green- 
law V.  King  ;  a  servant ;  Vailleant  v.  Dodemead,  2  Atk.  p.  524  ;  a  steward  : 
Wilson  V.  Rastall,  p.  759  ;  Greenlaw  v.  King :  Vailleant  v.  Dodemead :  see 
some  doubtful  observations  in  Falmouth  v.  Moss,  11  Pri.  p.  466  ;  a  trustee  : 
Jones  V.  Manchester,  1  Vent.  197  :  in  Bull  N.  P.  284  a,  it  is  §aid  that  a  trustee 
shall  not  be  a  witness  to  betray  the  trust,  citing  SoU  v.  Tyrrell,  referred  to 
post,  p.  304  :  and  see  also  Davies  v.  Waters,  referred  to  post,  p.  305  :  but 
there  is  no  authority  to  support  such  an  exception  to  the  general  rule ;  a 
clerk :  in  Lee  v.  BirreU,  3  Campb.  337,  a  clerk  to  the  income  tax  commis- 
sioners who  had  taken  an  oath  of  secrecy  was  held  bound  to  produce  a  book, 
production  under  subpoena  in  a  court  of  justice  being  an  implied  exception  : 
qu.  as  to  Wchb  v.  Smith,  1  C.  &  P.  337,  where  it  seems  that  an  articled  clerk 
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•nrould  not  have  been  permitted  to  give  evidence  against  his  employer  if  the 
matter  had  been  a  secret  within  his  oath  of  secrecy  ;  a  medical  man :  Wheeler 
V.  Ze  JTarchaiit :  Greenhiwv.  King  :  Duchess  of  Kingston'' s  case,  20  How.  St. 
Tr.  572  :  (and  see  as  to  reports  of  medical  men  to  insurance  companies  on 
the  lives  of  the  insured  Mahomj  v.  Xational,  i/e.  Fund  and  Lee  v.  Sammerton, 
post,  p.  304) :  regretted  by  BuUer  J.  in  TVilson  v.  Rastall  and  by  Brougham, 
li.  C.  in  Greenough  v.  Gcukcll,  1  M.  &  K.  p.  103,  and  considered  in  Best. 
Evid.  p.  521  to  be  of  questionable  policy  and  harsh  and  at  variance  with  the 
practice  in  France  and  the  statute  law  in  some  of  the  U.  S.  A.  ;  a  clergy- 
man: TF/ieeler  v.  Ze  Jfurc/iant :  Greenlaw  v.  King :  Anon.  Skinner,  405  ; 
a  priest  eve  a  as  to  matters  disclosed  in  confession :  Wheeler  v.  Lc  Marchant : 
Anderson  v.  Jiank  of  British  Columbia,  p.  650  :  see  Best.  Evid.  pp.  522 — 526, 
where  some  doubt  is  expressed  as  to  whether  the  law  is  so  in  regard  to 
spii-itnal  advisers  of  any  creed  and  its  poUcy  is  questioned :  such  communi- 
cations are  protected  in  Eranoe  and  by  statute  in  some  of  the  TJ.  S.  A. 

In  Redes.  PI.  288,  an  arbitrator  is  put  on  the  same  footing  as  a  counsel  or 
attorney  in  respect  of  his  non- obligation  to  discover  a  fact  knowledge  of 
which  has  been  derived  from  the  confidence  reposed  in  him  in  that  capacity : 
and  see  Beames,  PI.  271,  and  Cooper,  PI.  300,  citing  this  passage.  But  as 
observed  in  the  note  to  Story,  Eq.  Jur.  §  1496,  in  none  of  the  oases  cited 
by  Lord  Eedesdale  are  arbitrators  mentioned :  nor  in  fact  are  arbitrators 
protected  from  disclosing  facts  stated  before  them  but  only  the  grounds  of 
their  awards,  see  ante,  p.  52. 

That  communications  are  written  by  a  person  privately 
and  confidentially  to  a  party  is  no  ground  of  privilege  (if 
the  dociunents  are  the  sole  and  absolute  property  of  the 
party,  see  ante,  pp.  206 — 208),  even  though  the  person  stipu- 
lates that  they  are  to  be  considered  as  private  and  confi- 
dential and  refuses  to  authorize  their  production  :  Jf'  Corquo- 
dnle  V.  Bell,  1  C.  P.  D.  pp.  476,  479,  480  (discussed  post, 
pp.  404,  414),  where  the  plaintiff's  solicitor  requested  the 
solicitor  of  a  company  not  a  j)arty  to  the  action  to  make 
certain  investigations,  and  the  latter  agreed  to  do  so  on  the 
stipulation  that  all  commuuications  from  him  to  the  plaintifE's 
solicitor  were  to  be  solely  for  the  confidential  use  of  the 
plaintiff  and  his  legal  advisers  .and  were  not  to  be  commu- 
nicated to  any  other  person :  and  see  Tippin  v.  Coates,  6  Ha. 
p.  21 :  and  Taylor  v.  Milner,  11  Ves.  p.  43 :  and  see  ante, 
p.  206,  as  to  private  and  confidential  letters.  The  person 
sending  the  document  may  intend  to  retain  his  property  in 
it  and  even  in  any  copy  which  he  may  authorize  the  party 
to  make  of  it  (see  Enthoven  v.  Cohh  explained  on  this  ground 
ante,  p.  207)  in  which  case  the  document  cannot  be  ordered 
to  be  produced  on  the  ground  of  property,  not  confidence : 
see  ante,  p.  207. 

In  reference  to  the  refusal  of  a  defendant  tenant  for  life  to 
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disclose  the  contents  of  a  settlement  to  the  plaintifE  who  was 
interested  thereunder  Griffard,  L.  J.  in  Chichester  v.  Donegal, 
L.  E.  4  Ch.  p.  420,  observed,  that  when  the  defendant  said 
he  was  under  a  promise  not  to  give  the  information  that  was 
a  reason  why  he  should  he  compelled  to  give  it,  for  unques- 
tionably a  promise  by  a  person  having  the  custody  of  title 
deeds,  not  to  tell  a  person  entitled  under  them  what  the  pro- 
perty was,  showed  that  there  was  need  for  the  courts  to  compel 
a  discovery. 

Where  a  defendant  has  by  his  acts  subjected  himself  to 
give  certain  discovery,  he  cannot  protect  himself  from  answer- 
ing by  showing  that  to  do  so  would  be  to  commit  a  breach  of 
faith  with  his  other  customers  (see  furthermost,  p.  306,  as  to 
customers  of  a  business) :  if  he  breaks  faith  with  them  he 
must  be  answerable  to  them  for  his  conduct:  Flanagan  v. 
Williams,  2  Jones,  557,  p.  572.  In  this  suit  which  was 
brought  for  the  purpose  of  recovering  certain  stock  from 
the  plaintifE's  brokers,  the  defendants  alleged  that  a  gross 
amount  of  this  stock,  some  of  which  belonged  to  the  plaintiff 
and  the  remainder  to  their  other  customers,  had  been  trans- 
ferred to  a  new  firm  of  brokers :  the  allegation  being  in  this 
form,  they  were  held  bound  to  discover  the  respective  quanti- 
ties belonging  to  and  the  names  of  the  other  customers ;  and, 
as  was  said,  in  order  that  the  plaintiff  might  be  enabled  to 
test  the  accuracy  of  the  defendants'  allegations. 

There  is  a  distinction  between  a  disclosure  in  favour  of  a 
person  within  the  compact  of  confidence  and  a  disclosure  in 
favour  of  a  person  not  within  it : — 

Private  and  confidential  reports  made  by  medical  officers  of  life  insurance 
companies,  or  by  private  friends  of  the  assured  in  reference  to  his  life  to  the 
companies,  are  not  privileg-ed  as  against  him  :  Lee  v.  Hammerton,  12  W.  E. 
975  (medical  officer  called  as  witness  for  the  defence  by  the  assured  to  show 
insanity) ;  or  the  persons  by  whom  the  policy  was  effected :  Mahmy  v. 
National,  ^c.  Fund,  L.  B.  6  0.  P.  252  (action  on  the  poUoy  against  the  com- 
pany who  pleaded  misrepresentation — production  by  the  company  ordered) ; 
unless  there  is  a  contract  on  their  part  that  the  reports  are  to  be  private 
either  with  the  company  or  with  the  ofBoers  or  persons  making  them,  in 
which  case  it  might  be  otherwise :  see  ibid.  pp.  257,  258 ;  so  they  mio-ht  be 
privileged  as  between  the  company  and  the  persons  making  them :  see  ibid. 
p.  256. 

An  old  case  of  SoU  v.  Tyrrell,  cited  in  Bull.  N.  P.  284  as  an  authority  for 
the  proposition  that  a  trustee  shall  not  be  a  witness  to  betray  the  trust  (as 
to  which  see  ante,  p.  302),  may  perhaps  be  explained  on  these  grounds. 
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There  a  person  was  produced  as  witness  to  prove  on  what  oooaaion  a  bond, 
the  subject  of  the  action,  given  by  the  defendant  to  the  plaintiff,  was  given, 
and  Holt,  0.  J.  refused  to  admit  him  as  he  had  been  privately  entrusted  to 
make  the  bargain  by  both  parties  and  to  keep  it  secret.  It  seems  that  he 
was  so  entrusted  by  both  parties  and  it  was  therefore  a  party  to  the  compact 
who  was  seeking  to  have  it  divulged  as  against  the  other  party ;  but  see  post. 

Q,u.  however  whether  where  there  is  a  dispute  between  the 
parties  to  the  compact  the  obligation  of  secrecy  is  not 
removed. 

Where  an  action  was  brought  to  set  aside  an  agreement  for  the  sale  of  a 
secret  process  by  the  defendant  to  the  plaintiff  on  the  ground  that  he  was 
possessed  of  no  secret,  the  defendant  was  compelled  to  disclose  what  the 
secret  process  was,  although  there  was  a  provision  in  the  agreement  by 
which  the  plaintiff  undertook  not  to  divulge  the  secret,  for  the  plaintiff  was 
not  claiming  under  the  agreement,  but  against  it,  and  the  only  way  to  deter- 
mine whether  or  not  there  was  fraud  was  by  investigating  the  process : 
Carters.  Goetz,  2  Keen,  581.  In  this  ease,  p.  588,  LordLangdale  said,  "I 
apprehend  he  cannot  procure  another  person  to  enter  into  engagements  with 
him  by  alleging  that  he  has  a  secret  without  at  the  same  time  subjecting 
himself  in  case  of  dispute  to  an  inquiry  whether  there  was  a  secret,  although 
the  inquiry  cannot  be  conducted  without  leading  to  a  disclosure  of  it." 

See  also  the  cases  cited  post,  p.  308,  as  to  contracting  out  of  a.  right  to 
inspection. 

In  further  illustration  of  the  general  proposition  reference 
may  be  made  to  the  distinction  between  the  production  of  a 
document  in  which  some  other  person  has  a  property,  in  which 
case  no  order  for  its  production  can  be  made  in  the  absence  of 
this  person,  and  the  disclosure  of  its  nature  or  contents  which, 
assuming  the  party  to  possess  the  knowledge  or  to  have  the 
means  of  acquiring  it,  cannot  be  resisted  :  see  ante,  pp.  135, 
226.  No  such  distinction  between  production  of  a  docu- 
ment and  disclosure  of  its  contents  seems  to  exist  in  the  case 
of  a  witness  at  common  law.  In  Taylor,  Evid.  p.  772,  it  is 
laid  down  as  a  general  proposition,  that  whenever  a  party  is 
justified  in  refusing  to  produce  an  instrument  he  cannot  be 
forced  to  disclose  its  contents.  The  only  authority  which 
supports  such  a  proposition  are  certain  passages  in  Davies  v. 
Waters,  9  M.  &  W.  pp.  612,  613,  where  it  is  so  laid  down  in 
reference  to  an  attorney  who  was  considered  to  hold  a  deed 
as  trustee  for  his  client.  It  is  however  to  be  observed  that, 
not  only  in  this  case  but  also  in  R.  v.  Ujoper  Bodington,  8 
D.  &  E.  726,  also  -cited  by  the  learned  author,  the  witness 
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was  an  attorney  and  the  deed  was  that  of  his  client,  which  of 
course  introduces  entirely  different  considerations. 


(b)  (See  ante,  p.  298)  T/iat  the  Discoveyy  will  involve  the  Dis- 
closure of  the  Accounts  Private  Affairs  Dealings  or 
Names  of  the  Customers  of  a  Trade  or  Business  (see 
ante  A  (c)  as  to  amj  objection  on  the  ground  of  its  inju- 
riously affecting  the  Party  himself). 

Although  bankers  would  generally  be  protected  from  dis- 
closing the  accounts  of  or  their  dealings  with  their  customers : 
see  Bridgewater  v.  De  Winton,  9  Jur.  N.  S.  1270  :  Telford  v. 
Ruslnn,  1  Dr.  &  8m.  p.  150 ;  yet  if  there  were  a  question 
whether  a  particular  bank  by  uniform  custom  had  bound 
themselves  by  a  particular  mode  of  dealing  with  customers, 
then  the  mode  in  which  they  dealt  with  other  customers 
would  be  proper  to  be  disclosed:  Eomilly,  M.  E..  in  Warrick 
V.  Queen's  Coll.  L.  E.  3  Eq.  685  :  and  so  in  the  ease  of  in- 
surance companies  where  their  general  custom  is  material: 
see  Girdlestonc  t.  N.  B.  ^c.  Co.  L.  E.  11  Eq.  197,  cited  ^os^, 
p.  467.  In  LJoyd  v.  Freshfield,  2  0.  &  P.  325,  a  banker  as 
witness  was  ordered  to  disclose  the  balance  of  a  party  to  the 
action. 

In  old  times  a  scrivener  seems  to  have  been  protected  from 
disclosing  the  names  of  persons  who  had  entrusted  him  with 
money  on  the  ground  that  he  would  be  ruined  in  his  trade, 
for  no  man  would  thereafter  employ  him  :  Harvey  v.  Clayton, 
2  Sw.  221,  n :  Anon.  Skinner,  404 :  the  former  case  was  used 
as  an  authority  in  Jones  v.  Pugh,  1  Ph.  96,  p.  103,  where  a 
solicitor  was  protected  from  disclosing  the  names  of  his  clients 
whose  money  he  had  invested  (see  further  as  to  this  ca,se  post, 
p.  439)  :  the  Lord  Chancellor  however  seems  to  have  con- 
sidered it  an  ordinary  part  of  a  solicitor's  duty  to  lay  out 
money  for  his  clients  (see  as  to  thispost,  p.  376)  ;  and  further 
the  discovery  was  really  irrelevant,  as  in  Harvey  y.  Morris, 
Finch,  214  :  see  ante,  p.  113.     Qu.  whether  the  exception  of 
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a  scrivener  could  be   sustained  consistently    with    general 
principles:  see  also  ante,  A  (e). 

Where  partners  or  their  representatives  are  litigating  be- 
tween themselves  over  the  partnership  affairs  no  grounds  of 
this  kind  can  be  put  forward  so  as  to  interfere  with  the  obli- 
gation to  discover  the  partnership  accounts  and  transactions, 
though  the  names  of  the  debtors  or  customers  of  the  firm  will 
be  thereby  disclosed:  Telford  y.  Muskin,  1  Dr.  &  Sm.  148, 
p.  150  :  so  an  executor  of  a  tradesman  when  called  upon  by 
the  residuary  legatees  to  set  out  an  account  of  the  assets  and 
liabilities  cannot  refuse  to  do  so  on  this  ground:  ihid.  p.  150. 
Where  the  partnership  is  that  of  solicitors  it  seems  that  pro- 
fessional privilege  cannot  be  asserted  so  as  to  defeat  the  obli- 
gation to  give  accounts  or  allow  inspection :  see  Broun  v. 
Perkins,  2  Ha.  540 :  Reade  v.  Woodroffe,  24  Beav.  p.  425 
(dispute  between  solicitors  and  their  town  agents) :  but  the 
party  is  bound  not  to  prejudice  the  interests  of  his  clients : 
ibid. :  where  Lord  Romilly  considered  that  the  defendant  could 
give  the  required  discovery  so  as  to  avoid  that  consequence : 
and  see  post,  p.  428. 


(c)  That  the  Biscovenj  mil  expose  other  Persons  to  Actions : 
Tetleij  V.  Easton  and  Murray  v.  Clayton,  cited  post, 
Bk.  III.  Ch.  I.  Sect.  II.  (ci)  [Infringement  of  Patent)  : 
even  to  Criminal  or  Penal  Proceedings,  see  p)ost,  p.  311. 


II.  Miscellaneous  Objections. 

See  as  to  the  objections  which  can  be  taken  in  respect  of 
interrogatories  under  rules  6  and  7,  ante,  Bk.  I.  Ch.  IV.  Sects. 

III.  and  IV. :  and  an  affidavit  of  documents  under  rule  12, 
ante,  j).  155. 

If  it  were  shown  that  there  was  any  improper  motive  in 
asking  for  discovery  the  court  might  hesitate  to  grant  it ;  see 
Hodsoll  V.  Taylor,  L.  E.  9  Q,.  B.  p.  83.  But  qu.  whether  as 
said  in  that  case  it  is  an  improper  motive  that  it  is  desired  to 
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avoid  subjecting  an   otherwise  necessary  ■witness  to  cross- 
examination. 

Qu.  as  to  discovery  merely  in  order  that  the  party  may 
prepare  himself  for  cross-examination  :  see  Ladds  v.  Walthew, 
post,  Bk.  III.  Ch.  IV.  Sect.  I. 

In  Waters  v.  Shafteslmry,  12  Jur.  N.  S.  p.  4,  Stuart,  V.  C. 
considered  that  where  criminal  proceedings  by  the  defendant 
were  pending  against  the  plaintiff  in  respect  of  the  same 
matters,  the  machinery  of  the  court  should  not  be  used  to 
obtain  from  him  production  of  a  document  the  right  to  pro- 
duction of  which  was  doubtful,  and  that  it  did  concern  the 
court  what  use  might  be  made  of  the  document  in  relation  to 
those  proceedings.  But  see  ante,  p.  238,  as  to  imposing  on 
the  party  an  undertaking  not  to  use  documents  for  collateral 
purposes.  In  Temperleij  v.  Willett,  25  L.  J.  Q,.  B.  259,  in- 
spection was  refused  where  it  was  suspected  that  the  real 
object  was  for  the  purpose  of  another  action  brought  by  the 
plaintiff  against  a  third  person.  Under  rule  6  an  inter- 
rogatory may  be  objected  to  as  being  not  bona  fide  for  the 
purpose  of  the  cause,  see  ante,  pp.  10(3,  110. 

Where  the  defendant's  object  appeared  to  be  to  gain  time 
an  order  for  an  affidavit  of  documents  on  a  plaintiff  residing 
abroad  was  refused :  Anon.  20  S.  J.  p.  102. 

The  right  to  discovery  may  under  very  special  circum- 
stances be  lost  by  contract  as  where  correspondence  passed 
between  the  parties'  solicitors  with  a  view  to  an  amicable 
arrangement  of  the  question  at  issue  in  the  suit  on  a  stipula- 
tion that  it  should  not  be  referred  to  or  used  to  the  defendant's 
prejudice  in  case  of  a  failure  to  come  to  an  arrangement : 
Whiffen  v.  Martwright,  11  Beav.  111.  But  where  a  share- 
holder had  executed  the  deed  of  settlement  by  which  it  was 
provided  that  no  proprietor  should  be  entitled  to  inspection 
of  the  company's  books  except  at  the  half-yearly  meetings  he 
was  held  entitled  to  inspect  them  in  proceedings  between 
himself  and  the  company :  Hall  v.  Connell,  3  Y.  &  C.  707. 
And  see  Re  Birmingham  Banking  Co.  15  L.  T.  203,  where, 
the  company  being  in  liquidation,  a  shareholder  and  con- 
tributory was  held  entitled  to  inspection  in  spite  of  the  usual 
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secrecy  clause,  Lord  Eomilly  considering  that  the  object  of 
the  clause  was  only  to  prevent  vexatious  attempts  to  pry  into 
them  and  that  wherever  a  proper  case  for  inspection  was 
made  out  it  should  always  he  allowed :  (see  as  to  inspection 
in  winding-up  imder  sect.  156  of  the  Companies  Act,  ante, 
p.  294).  See  also  Carter  v.  Goeiz,  cited  ante,  p.  305.  In 
Turney  v.  Bayley,  4  D.  Gr.  J.  &  S.  332,  an  action  for  accoiint 
of  profits  and  payment  of  the  share  to  which  the  plaintiff 
alleged  himself  to  be  entitled,  he  had  bound  himself  by  ex- 
press stipulation  not  to  examine  or  investigate  the  books.  A 
motion  for  production  was  refused :  but  also  on  the  ground 
that  it  was  not  material  for  any  question  that  had  to  be 
decided  at  the  hearing :  on  the  hearing,  34  Beav.  106,  an 
account  was  ordered,  and  an  order  made  fox  production,  the 
motion  having  been  ordered  to  stand  to  the  hearing. 

It  is  no  objection  to  production  of  a  document  that  if  made 
use  of  before  a  jury  it  might  be  injurious  to  the  case  of  the 
party  producing  it :  Jessel,  M.  E,.  in  Bustros  v.  White,  1 
Q.  B.  D.  p.  427 :  and  see  ante,  p.  185. 


III.  The  established  Exceptions  to  or  Limitations  on  the  Right 
to  Discovery. 

If  the  discovery  is  clearly  material  to  the  immediate  issue 
it  must*  be  given  (see  in  particular  as  to  the  court  having  no 
discretion  to  refuse  production  of  relevant  documents  not 
falling  within  the  established  rules  of  protection,  ante, 
pp.  152,  153),  unless  it  falls  within  one  of  the  established 
exceptions  to  or  limitations  on  the  right  to  discovery.  These 
are  five : — 

1.  A  party  is  not  compelled  to  give  discovery  which  will 
expose  him  to  the  risk  of  any  kind  of  punishment  whether  it 

*  Subject  to  the  provisions  of  Oid.  XXXI.  rr.  6  and  7  relating  to  inter- 
rogatories and  considered  ante,  Book  I.  Chap.  IV.  Sects.  III.  and  IV.  and  of 
rule  12  as  to  aflBdavits  of  documents  [ante,  p.  155),  and  the  other  objections 
discussed  ante,  Sect.  III. 
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be  hj  way  of  pains   or  penalties   or  forfeiture :  see  post, 
Chap.  I. 

2.  He  is  not  compelled  (or,  if  the  professional  adviser, 
allowed)  to  give  discovery  which  will  involve  a  disclosure  of 
matters  the  subject  of  legal  professional  confidence ;  see  post, 
Chap.  II. 

3.  He  is  not  compelled  to  give  discovery  of  the  evidence 
of  his  case :  see  j^ost.  Chap.  III. 

4.  He  is  not  compelled  to  give  discovery  where  in  con- 
science his  own  right  is  equal  to  that  of  his  opponent :  see 
2}ost,  Chap.  IV. 

5.  He  is  not  compelled  (or  allowed)  to  give  discovery 
which  would  involve  disclosures  injurious  to  public  interests  : 
see  post,  Chap.  Y. 

In  Dan.  Oh.  Pr.  491,  another  objection  to  discovery  is 
stated,  namely  that  a  third  party  has  an  interest  therein  and 
must  not  be  prejudiced.  This  point  has  been  discussed  ante, 
pp.  298,  302 — 307,  and  it  is  there  pointed  out  that  this  does 
not  of  itself  constitute  an  independent  objection  to  discovery 
though  it  is  an  element  to  be  taken  into  consideration  where 
the  immediate  materiality  is  doubtful.  Where  production  of 
documents  is  sought  and  the  interest  is  an  interest  of  the 
nature  of  property,  the  question  becomes  a  totally  different 
one :  see  ante,  pp.  194,  206. 
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CHAPTBE  I. 

DISCOVERY  EXPOSING  THE    PARTY  TO  A  CRIMINAL  PROSECUTION, 
PENALTY  OR  FORFEITURE. 

Cbimes  punishments  penalties  forfeitures  in  respect  of  which  discovery  has 
been  successfully  or  unsuccessfully  resisted*  : — • 

Penalties,  but  not  stipulated  payments :  see  p.  336. 

Not  every  loss  of  interest :  see  p.  334. 

Breach  of  broker's  oath — penalty  of  executor's  bond  :  see  p.  337 — 341. 

Usury:  Cates  v.  Hardacre,  3  Taunt.  424:  Suffolk  v.  Green,  1  Atk.  450: 
Whitmore  v.  Francis,  S  Pri.  616:  Wildbore  v.  Parker,  Mos.  80,  124:  Slomun 
T.  Kelly,  4  T.  &  C.  169  :  and  see  p.  334. 

Gambling  or  keeping  gaming-house,  8  cfc  9  Vict.  o.  109:  9  Anne,  c.  14  : 
Fisher  v.  Ronalds,  12  C.  B.  762:  Sidebottom  v.  Atldns,  5  W.  E.  743:'  3  Jur. 
N.  S.  631:  Lichfield  v.  Bond,  6  Beav.  88:  Sloman  v.  Kelhj,  4  T.  &  C.  169  : 
Fleming  v.  St.  John,  2  Sim.  181 :  Orme  v.  Croclcford,  13  Pri.  376  :  MoClell.  185: 
Cowan  V.  Phillips,  3  Aust.  843  :  Wilkinson  v.  VEaugier,  2  T.  &  C.  366  :  and 
see  p.  334. 

Treble  value  of  tithes:  Tlxbridge  v.  Stavelaiid,  1  Ves.  55:  Anon.  1  Vern.  60: 
and  see  p.  331. 

Corrupt  practices  at  elections:  S.  v.  C'harlesworth,  2  Fost.  &  Fin.  32G  :  Ex 
parte  Symes,  11  Ves.  251. 

Penalties  under  Apothecaries  Act :  Anon.  W.  N.  75,  p.  259  :  see  p.  345. 

Penalties  under  acts  relating  to  qualifioation  of  brokers :  see  p.  338  :  and 
Davis  V.  Reid,  5  Sim.  443. 

Penalties  under  stock-jobbing  acts :  Short  v.  Mercier,  2  D.  G-.  &  Sm.  649  : 
3  M.  &  G-.  205:  Fisher  v.  Price,  11  Beav.  194:  Bullock  v.  Richardson,  11  Vea. 
373  :  Bancroft  v.  Wentworth,  3  B.  C.  C.  11 :  Billing  v.  Flight,  1  Mad.  230 : 
Roberts  v.  Allatt,  1  M.  &  M.  192:  Pritchett  v.  Smart,  18  L.  J.  C.  P.  211 : 
7  C.  B.  625:  Robinsmi  v.  Zamond,  15  Jur.  250  :  Williams  v.  Trye,  18  Beav. 
366. 

Penalties  for  infringing  trade  monopoly  and  other  regulations  of  East 
India  and  other  companies:  Williams  v.  I'arington,  3  B.  C.  C.  38:  E.  I.  Co. 
T.  Campbell,   1  Ves.  246  :   GasCoigne  v.   Sidswell,  Gilb.   186  :  and  see  p.  337. 

Penalties  for  evading  customs  or  duties  :  see  p.  335  ;  for  exporting  -wool : 
Duncal/e  v.  Blake,  1  Atk.  52. 

Penalties  for  false  return  to  Income  Tax  Commissioners :  Mitchell  v. 
Koecker,  11  Beav.  380 :  12  Beav.  44 :  18  L.  J.  Ch.  294. 

Penalties  under  the  stamp  acts  :  Whitaker  v.  Ixod,  2  Taunt.  114. 

Penalties  for  misapplication  of  tolls  (corporation) :  Gibbons  v.  Waterloo 
Bridge  Co.  5  Pri.  491  :  see  p.  343. 

Penalties  against  persons  other  than  Corporation  of  Trinity  House  for 
ballasting  ships  under  45  Geo.  3,  c.  98  :  Corp.  Trinity  Bouse  v.  Burge,  2  Sim. 
401. 

Military  penalties :    Whittingham  v.  Burgoyne,  3  Anst.  900. 

Penal  proceedings  in  a  foreign  country:  see  p.  344. 

Slave  trading:   Thorpe  v.  Macaulay,  5  Mad.  218  :  see  p.  349. 

Foreign  EnUstment  Act:   The  Mary,  2  A.  &  E.  319. 

*  Eeferences  are  given  to  the  pages  in  this  chapter  where  material. 
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Act  prohibiting  commerce  with  Spain:  10  Geo.  2,  c.  28:  Hwing  v. 
Osbaldiston,  6  Sim.  608. 

Liability  of  solicitor  to  be  struck  ofi  roUs  and  disqualified  under  6  &  7 
Viot.  c.  73:  Scott  v.  Miller,  Johns.  220,  328  :  see  p.  318  ;  so  as  to  a  notary: 
Mime  V.  Newton,  2  Y.  &  J.  186 :  and  see  Bickford  v.  D'Arey,  L.  K.  1  Eq..  364. 

Bribery  :  Re  Boyes,  1  B.  &  S.  311 :  see  p.  327. 

Discoyery  of  act  of  bankruptcy :  Chambers  v.  Thompson,  i  B.  C.  0.  43S : 
see  p.  323. 

Concealing  bankrupt's  goods  :  Bracy's  case,  1  Ld.  Eaym.  99  :  and  Ex  parte 
Noiolan,  post. 

Illegal  association :  Re  Mexican,  4-e.  Co.  27  Beav.  474  :  4  D.  G-.  &  J.  320 : 
see  p.  326. 

Dealing  in  shares  under  7  &  8  Vict.  u.  110  :  Re  Mexican,  cfc.  Co. 

Liability  to  a  quo  warranto:  A.  G.  v.  Reynolds,  1  Eq.  Ca.  Ab.  131 :  but 
see  the  oases  cited  ante,  p.  3. 

Forfeiture :  as  papist,  see  p.  332 ;  as  alien,  see  p.  332 ;  on  marriage  without 
consent,  see  pp.  323,  336  ;  on  alienation,  see  p.  336  ;  for  disputing  will,  see 
p.  336  ;  for  committing  waste  :  Weaver  v.  Meath,  2  Ves.  108 :  see  p.  323  : 
A.  ff.  V.  Vincent,  Bunb.  192;  of  lease  for  breach  of  covenant,  seep.  337; 
of  seat  in  parliament :  Honeywood  v.  Selwyn,  3  Atk.  275  :  see  p.  323. 

Simony:  Parkhurst  v.  Lowten,  1  Mer.  391:  2  Sw.  194:  Gray  t.  Seslceth, 
Ambl.  268 :  A.  G.  v.  Sudell,  Prec.  in  Ch.  214  :  Bishop  of  London  v.  Fytche, 

cited  Kedes.  PI.  193  :  Southall  v. ,  T.  308  :  and  see  p.  321 ;  even  in 

favour  of  the  patron,  for  the  Crown  might  present  a  younger  life :  ibid. 
p.  317  :  Parkhurst  v.  Loioten,  1  Mer.  pp.  401—402. 

Plurality  of  livings :  Boteler  v.  AUingion,  3  Atk.  452. 

Tenures  in  capite  :  see  p.  336. 

Eorfeiture  of  outlaw's  property :  see  p.  3S3. 

Indictable  fraud:  McCallum  v.  Turton,  2  T.  &  J.  186:  see  p.  324:  Re 
Mexican,  ^c.  Co.  27  Beav.  474  :  4  De  Gr.  &  J.  320 ;  conspiracy :  Bx  parte 
Reynolds,  20  Ch.  D.  294 :  see  p.  327  :  Lee  v.  Read,  5  Beav.  381. 

Not  every  indictable  fraud  or  conspiracy:  see  p.  340:  13  Eliz.  c.  5; 
27  Eliz.  c.  4  :  see  p.  341 :  and  see  as  to  underwriters  p.  340. 

Prosecution  for  assault  and  false  imprisonment :  Glyn  v.  Souston,  1  Keen, 
328 :  Cogamaul  v.  Verelst,  Nicol  v.  Do.  4  B.  P.  C.  406,  416 :  and  see 
p.  349. 

Compounding  a  felony  :  Claridge  v.  PFoare,  14  Ves.  59  :  see  p.  323 :  Guilorn 
V.  Fellows,  2  Eq.  Ca.  Ab.  377. 

Felony  :  Cartwright  v.  Green,  8  Ves.  408  :  see  p.  345 :  P.  I.  Co.  v.  Campbell, 
1  Ves.  246:  Px  parte  Noxolan,  11  Ves.  510  (bankrupt  concealing  his  property : 
nee  post,  Bk.  III.  Chap.  V.  Sect.  II.):  seep.  316. 

Subornation  of  perjury :  Baker  v.  Fritchard,  2  Atk.  387  :  see  p.  323 :  Selby 
V.  Crew,  2  Anst.  504. 

Perjury  in  the  suit :  Rice  v.  Gordon,  13  Sim.  580  :  see  p.  341. 

Barratry:  Seott  v.  Miller,  Johns.  220,  328. 

Maintenance  :  Penrice  v.  Parker,  Knch,  75  :  Sharpe  v.  Carter,  3  P.  W.  375 : 
WOillis  V.  Portland,  3  Ves.  jun.  494 :  Bradlaugh  v.  Newdigate,  11  Q.  B.  D.  p.  7. 

Champerty  ;  Kedes.  PI.  194. 

Contracting  for  pretended  titles :  Sharpe  v.  Carter,  3  P.  W.  375 :  see 
p.  325. 

Forgery  :  Lloyd  v.  Passingham,  16  Ves.  58  :  R.  v.  Garbett,  2  C.  &  K.  474 : 
Chetwynd  v.  Marnell,  1  B.  &  P.  271,  application  by  defendant  in  common 
law  action  for  inspection  of  bond  on  which  the  action  was  brought  by  officer 
of  stamp  duties  on  suspicion  of  forgery  :  see  p.  268. 

Embezzlement ;    Waters  v.  Shaftesbury,  12  Jnr.  N.  S.  8 :   14  W.  E.  259. 
_    Penalties   under   section   102   of   the    Larceny  Act,   action  by   common 
informer:  Anon.  W.  N.  75,  p.  219  :  see  p.  345. 

Indictment  under  59  Geo.  3,  o.  69  for  fitting  out  vessels  to  be  used  by 
beUigerent  foreign  countries :  King  of  Two  Sicilies  v.  Willcox,  1  Sim.  N.  S.  334, 

For  not  taking  oaths  on  entering  office  of  weigh-master  under  4  Anne 
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c.  U  :  _  10  Geo.  4,  c.  7  :  M'Mahon  v.  MUs  and  Others,  10  Ir.  C.  L.  E.  120  (action 
by  weigh-master  for  disturbance  in  his  office,  defendant  alleging  as  above). 

Immorality  or  immoral  consideration  as  involving  an  offence  under  the 
ecclesiastical  laws :  see  p.  342 :  not  involving  such  an  offence :  Benyon  v. 
XettUfold,  3  M.  &  G-.  103. 

Bigamy  :  Satfield  v.  Do.  5  B.  P.  C.  102. 

Penalties  for  acting  as  vestryman  under  Metropolis  Management  Act, 
1855,  section  54  :  Himnings  v.  Williamson,  10  Q.  B.  D.  459  :  see  p.  345. 

Criminal  prosecution :  Fishery.  Otccn,  8  Oh.  D.  645  :  see  pp.  317,  318. 

Actions  for  libel  :  cases  under  the  C.  L.  P.  Acts,  p.  319 :  Atherley  v. 
Marvel/,  2  Q.  B.  D.  524  :  see  pp.  317,  318  :  Allhusen  v.  Labouchcre,  3  Q.  B.  D. 
654:  seepp.  317,  318:  TFeM  v.  £asi;,  5  Ex.  D.  23,  108  :  seepp.  314,  317:  Z«mi 
v.  Munster,  10  Q.  B.  D.  110  :  see  pp.  317,  328  :  see  also  DalrympU  v.  leslie,  8 
Q.  B.  D.  5,  cited  ante,  p.  131 :  McZovghlin  v.  Ihci/cr,  8  Ir.  Hep.  C.  L.  170, 
where  the  libel  was  considered  to  be  one  not  justifying  the  institution  of 
criminal  proceedings:  see  pp.  319,  347:  libel  in  newspapers  under  6  &  7 
WiU.  4,  c.  76  :   32  &  33  Vict.  c.  24  :  and  33  &  34  Vict.  c.  99  :  see  p.  330. 

Actions  of  tort :  see  p.  346. 

Actions  for  penalties  :  see  p.  345. 

See  also  the  various  cases  under  the  C.  L.  P.  Acts,  p.  319. 

Special  statutes  compelling  discovery :  seep.  329. 

A  party  is  not  compelled  to  give  discovery  which  will 
expose  him  to  the  risk  of  any  kind  of  punishment,  whether  it 
he  byway  of  pains  or  penalties  or  forfeiture :  see  ante,  p,  310. 

Nemo  tenetur  seipsum  prodere  :  see  Hard.  p.  139  :  Parker,  p. 
159:  Story,  Eq.  PL  576;  King  of  Tuv  Sicilies  v.  Willcox,  1 
Sim.  N.  S.  p.  329  :  or  even  " accusare :"  see  Best,  Evid.  pp. 
122—123. 

No  one  is  bound  to  answer  so  as  to  subject  himself  to 
punishment  in  whatever  manner  that  punishment  may  arise 
or  whatever  may  be  the  nature  of  the  punishment :  Eedes. 
PI.  194,  284  :  Brownsicard  v.  Edwards,  2  Ves.  p.  244 :  whether 
by  indictment  information  impeachment  or  by  a  bill  of  pains 
and  penalties :  Gli/n  v.  Souston,  1  Keen,  p.  337 :  and  see 
Lord  Eldon  in  Parhhurst  v.  Lowten,  2  Sw.  p.  214 :  by  com- 
mon law  statute  or  House  of  Commons  :  Wildlore  v.  Parker, 
Mos.  80,  124,  p.  82  :  (as  to  ecclesiastical  offence  see  p)ost, 
p.  342) :  whether  by  way  of  criminal  prosecution  :  Chefwynd 
V.  Linden,  2  Yes.  450 :  Eedes.  PL  194  :  or  by  way  of  pay- 
ment of  a  penalty  or  anything  in  the  nature  of  a  penalty : 
Lord  Hardwicke  in  Smith  v.  Read,  1  Atk.  p.  527,  and  in 
Harrison  v.  Southcote,  2  Yes.  p.  393  :  Eedes.  PL  194  :  E.  I.  Co. 
V.  Campbell,  1  Yes.  p.  247 :  loss  by  a  penal  law :  Lord 
Hardwicke  in  Harrison  v.  Southcote,  2  Yes.  p.  395  ;  1  Atk. 
p.  539 :  or  by  way  of  forfeiture  or  something  in    the  nature 
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of  a  forfeiture:  Eedes.  PI.  194,  197:  U.  S.  A.  v.  Macrae, 
L.  E.  3  Oh.  79  :  Harrison  v.  Southcote,  2  Yes.  p.  395  :  Boteler 
V.  Allington,  3  Atk.  452,  p.  456 :  whether  to  be  enforced  in 
equity  or  at  law :  Lucas  v.  Evans,  post,  p.  332 :  whether  a 
forfeiture  of  a  thing  vested  or  a  disability  to  take  inflicted  as 
a  penalty :  Lord  Hardwicke  in  Smith  v.  Bead,  p.  527 :  and 
whether  in  himself  or  a  predecessor  in  title  :  ibid. :  Harrison 
V.  Southcote,  2  Yes.  389  :  1  Atk.  527.  And  generally  see  an 
old  case  A.  G.  v.  Mica,  Hard.  137,  201,  elaborately  argued  : 
and  see  post,  Section  Y. 

It  is  a  well  known  rule  applying  both  to  the  examination 
of  witnesses  (see  2^ost,  p.  335,  as  to  46  Geo.  3  o.  37)  and  to 
interrogatories  of  defendants  in  equity,  that  no  person  is 
compellable  to  answer  any  question  which  has  a  tendency  to 
expose  him  to  a  criminal  charge,  penalty  or-  forfeiture :  see 
Lord  Chelmsford  in  U.  S.  A.  v.  Macrae,  L.  E.  3  Oh.  p.  83. 
The  rule  is  that  the  court  will  not  oblige  one  to  discover  that 
which  if  he  answers  in  the  affirmative  will  subject  him  to  the 
punishment  of  a  crime,  for  it  is  not  material  that  if  he  answer 
in  the  negative  he  will  not  so  subject  himself :  JS.  I.  Co.  v. 
Campbell,  1  Yes.  p.  247  :  and  see  Mitchell  y.  Koecker,  11  Beav. 
p.  382. 

In  Webb  v.  East,  5  Ex.  D.  108,  Jessel,  M.  E.  pp.  109  and 
112,  and  Cotton,  L.  J.  p.  114,  seemed  to  consider  that  there 
was  some  doubt  whether  a  party  could  decline  to  produce  a 
document  on  the  ground  that  it  would  criminate  or  tend  to 
criminate  him.  But  there  would  seem  to  be  ample  authority 
in  equity  for  the  general  proposition  that  the  privilege  (both 
as  to  criminatory  and  other  penalising  matter)  obtains  equally 
in  regard  to  production  of  documents  as  to  answers  to  inter- 
rogatories :  Farkhurst  v.  Lowten,  1  Mer.  391 :  2  Sw.  pp.  212 — 
213  :  Nelme  v.  Newton,  2  Y.  &  J.  p.  187  :  Waters  v.  Shaftes- 
bury, 14  W.  E.  259  :  Ewing  v.  Osbaldiston,  6  Sim.  609  :  King 
of  Two  Sicilies  v.  Willcox,  1  Sim.  N.  S.  301  :  Mitchell  v. 
Koecker,  18  L.  J.  Ch.  295.*     And  it  is  not  impossible  that  an 

'■»  See  ante,  p.  169,  referring  to  oases  where  documents  deposited  in  court 
•were  ordered  to  be  produced  or  detained  for  the  purpose  of  criminal  proceed- 
ings.    So  stated  both  as  to  a  party  and  a  witness  in  Xayl.  Evid.  §  1463  :  and 
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ODJection  could  be  taken  to  making  an  affidavit  of  documents 
if  it  involved  a  disclosure  of  the  possession  and  existence  of  a 
document  of  a  criminatory  or  penalising  character:  see  Bunii 
V.  Bii nil,  post,  p.  341. 

Where  the  adversary  is  unable  to  obtain  discovery  of 
matters  for  these  reasons  he  must  make  them  out  by  his  own 
evidence :  see  Franco  v.  Bolton,  3  Ves.  p.  372 :  Mitchell  v. 
Koecker,  18  L.  J.  Ch.  295  :  12  Beav.  44. 

The  party's  refusal  to  answer  is  not  to  be  taken  as  a  pre- 
sumption or  as  evidence  or  as  an  admission  of  Ms  guilt :  see 
Ex  paiie  St/ines,  11  Ves.  p.  523  :  Lloyd  v.  Passingham,  16 
Yes.  pp.  64,  69,  where  a  criminal  charge  was  demurred  to 
(see  however  as  to  a  demurrer  Lord  Hardwicke  in  Honeyioood 
T.  Selwyn,  3  Atk.  p.  275  :  and  post,  p.  318)  :  otherwise  the 
privilege  would  be  destroyed :  see  Went  worth  v.  Lloyd,  10 
H.  of  L.  Ca.  p.  590.*  But  though  this  is  so  in  principle,  in 
practice  it  is  impossible  that  the  party  should  not  sometimes 
be  prejudiced  by  his  refusal  to  give  the  discovery  :  &ee  ^jost, 
p.  317 :  (and  see  Ex  2}arte  Symes,  11  Ves.  251,  where  the 
unavoidable  effect  of  the  party's  refusal  to  answer  was  that 
he  failed  to  discharge  himself  of  the  receipt  of  a  sum  of 
money  traced  to  his  hands) :  and  in  Webb  v.  East,  5  Ex.  D. 
108,  an  action  for  a  libellous  letter,  as  to  which  being  privi- 
leged it  was  necessary  to  show  malice,  the  defendant  having 
objected  to  produce  the  letter,  Jessel,  M.  E.  said,  p.  112,  that 
in  such  a  case  a  defendant  could  never  be  advised  to  make  an 
affidavit  that  its  production  would  tend  to  criminate  him 
for  it  would  be  equivalent  to  confessing  the  action  and  con- 
sequently its  production  could  not  be  withheld  :  (but  see  Hill 
v.  Campbell,  post,  p.  320).  It  may  however  be  pointed  out 
that  it  is  sufficient  if  the  party  swears  that  he  believes  the 
discovery  would  tend  t  to  criminate  himself:  Lamb  y.  Man- 
Best,  Evid.  p.  218  :  (see  a  special  case  M.  v.  Zeaiham,  8  Cox,  498,  p.  501  ; 
3  E.  &  E.  658).  The  party  must  of  course  pledge  Ms  oath  to  the  best  of  his 
knowledge  information  and  belief  that  the  production  would  have  that  effect ; 
see  TTeib  v.  Hast,^  pp.  112,  114  :  and.  post,  p.  328. 

*  In  Tajl.  Evid.  §  1467  the  soundness  of  this  proposition  as  regards  a 
witness  and  the  credit  to  be  given  him  is  considered  questionable. 

t  A  tendency  to  criminate  has  been  defined  to  mean  a  tendency  to  bring 
him  into  the  peril  and  possibility  of  being  convicted  as  a  criminal :  Field  J. 
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ster :  or  to  show  his  liability  to  a  penalty :  Scott  v.  Miller, 
Johns,  p.  332  (as  to  the  exact  words  see  post,  Section  IV. :  and 
generally  further  on  this  point,  post,  Section  III.  and  as  to  a 
fact  constituting  a  link  in  the  chain  of  evidence,  ^os^,  p.  321). 
He  is  not  bound  to  say  that  he  has  committed  the  crime  or  is 
liable  to  the  penalty,  for  such  a  condition  would  destroy  the 
object  of  the  rule :  Short  v.  Mercier,  2  D.  Gr.  &  Sm.  p.  649 : 
Scott  V.  Miller,  p.  332  ;  or  that  he  is  guilty  of  the  offence  but 
is  not  going  to  furnish  evidence  against  it,  for  the  privilege 
would  then  be  illusory :  Stephen,  J.  in  Lanih  v.  Minister, 
10  a.  B.  D.  p.  113,  and  &Bepost,  pp.  326,  328. 


I.  As  to  the  Stage  at  which  Protection  can  be  claimed. 

The  privilege  may  be  claimed  at  any  stage  :  it  makes  no 
difference  that  the  party  has  already  answered  in  part :  Reg. 
V.  Garhett,  2  Car.  &  K.  474,  referred  to  and  approved  in  King 
of  Tico  Sicilies'v.  Willeox,  1  Sim.  N.  S.  p.  320,  though  what 
he  has  disclosed  may  be  ample  evidence  to  convict  him :  ibid. 
where  a  decision  in  Ewing  v.  Osbaldiston,  6  Sim.  608,  ordering 
production  of  documents  on  the  ground  that  the  party  having 
already  made  admissions  showing  his  liability  to  penalties 
could  not  be  damnified  by  such  production,  was  disapproved. 
The  court  ought  not  to  run  the  risk  of  putting  the  party  in 
a  worse  situation :  Cooke  v.  Turner,  14  Sim.  p.  221. 

In  reference  to  the  examination  of  a  bankrupt  (see  as  to  a 
bankrupt  Bk.  III.  Ch.  Y.  Sect.  II.)  as  to  matters  involving  a 
felony  Lord  Eldon  observed  that  if  there  was  no  right  to  ask 
the  questions,  there  was  no  right  to  consider  whether  the 
answers  were  satisfactory  or  not:  Ex  parte  Nowlan,  11  Ves. 
p.  516. 

in  Lamh  v.  Munster,  10  Q.  B.  D.  p.  Ill :  or  to  tring  a  criminal  proeeoution 
against  him  for  a  crime  of  whioli  he  is  in  fact  innocent  but  of  which  on  the 
facts  he  might  bo  very  probably  accused:  Stephen  J.  ibid.  p.  114  ;  (as  to 
his  being  in  fact  innocent,  see  Pollock,  0.  B.  in  Adams  v.  Lloud,  3  H.  &  N 
363:  and  Beat,  Evid.  p.  123). 
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II.  As  to  the  Manner  of  raising  the  Objection. 

The  paity  must  state  on  oath  the  ground  of  his  objection 
to  giving  the  required  discovery,  that  is  to  say  that  it  will 
(see  as  to  the  exact  form  jMst,  Section  IV.)  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture,  whether  it  be 
to  answering  an  interrogatory :  AUhusen  v.  Labouchere,  3  Q. 
B.  D.  654  :  Fisher  v.  Oicen,  8  Ch.  D.  645  :  or  to  producing  a 
document :  see  ante,  p.  314,  citing  Webb  Y.East :  and  although 
the  tendency  may  be  apparent  on  the  face  of  the  interrogatory : 
AUhusen  v.  Labouchere,  post :  or  the  document  be  obviously  of 
such  a  character :  see  Webb  v.  Fast,  cited  ante,  p.  315 :  see  also 
Hilly.  Campbell,  cited jsosif,  p.  320.  "Nobody"  says  James, 
L.  J.  p.  660,  in  AUhusen  v.  Labouchere  (as  to  the  common  law 
practice  see  post,  p.  319)  "  was  ever  allowed  to  object  to  a 
relevant  question  because  that  question  tended  to  criminate 
himself.  He  might  object  to  answer  it,  but  it  never  was  a 
ground  of  demurrer  (but  see^os^,  p.  318)  to  an  interrogatory 
or  a  ground  for  striking  it  out  that  the  answer  might  involve 
him  in  a  crime.  I  have  known  questions  put  to  a  man  such 
as  whether  he  had  not  forged  a  bill  of  exchange  or  forged  a 
deed  which  was  sought  to  be  set  aside  by  a  bill  in  chancery. 
Of  course  he  would  not  be  obliged  to  answer  such  questions, 
but  the  questions  were  put  and  could  not  be  objected  to." 
So  Cotton,  L.  J.  in  the  same  case,  p.  666,  says  that  according 
to  the  old  chancery  practice  it  was  no  objection  to  an  inter- 
rogatory and  no  ground  for  taking  it  off  the  file  that  the 
answer  might  tend  to  criminate  the  party,  and  that  he  must 
take  the  objection  on  oath :  and  see  Jessel,  M.  E.  in  Fisher  v. 
Owen,  pp.  651 — 652,  where  he  says  that  it  is  not  and  never 
was  an  objection  to  an  interrogatory  that  answering  it  might 
tend  to  criminate  the  party  because  allowing  it  leaves  him  at 
Kberty  to  decline  answering  it  on  that  ground  or  to  answer  it 
by  denial  either  more  or  less  complete.  And  see  post,  p.  318, 
referring  to  Atherley  v.  Ilarvey  and  Fisher  v.  Owen. 

Some  of  the  common  law  judges  (see  for  instanoe  Martin,  B.  in  Tupling  v. 
Ward  6  H.  &  M.  p.  753)  were  loth  to  allow  [see  post,  p.  319,  aa  to  the  common 
law  practice)  interrogatories  of  this  nature  on  the  ground  that  the  party 
must  necessarily  (though  otherwise  in  theory,  see  ante,  p.  315)  be  prejudiced 
(and  in  particular  before  a  jury,  see  Lamb\.  Munster,  10  Q.  B.  D.  p.  112) 
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by  his  refusal  to  answer  them.  Other  judges  refused  to  consider  this  a 
ground  for  disallowing  them  (see  Erie,  C.  J.  in  Bartktt  v.  Lewis,  12  C.  B. 
N.  S.  257,  p.  260  :  "Willes,  J.  ibid.  p.  263),  regarding  the  party  in  the  same 
position  as  a  witness:  see  Osborn  v.  Zondon  Docle  Co.  10  Exch.  698. 

In  mil  V.  Campbell,  L.  R.  10  0.  P.  242  (and  see  further  this  oa,S6  post, 
p.  320),  Brett,  M.  E.  did  not  consider  it  unfair  and  nnjust  (see  post,  p.  319) 
that  the  question  should  he  put  even  where  the  answer  primS  facie  mnst  lay 
the  party  open  to  a  criminal  charge.  But  the  same  judge  in  Allhusen  v. 
Labouchere,  p.  C62,  seems  to  have  considered  that  there  was  some  danger  in 
introducing  this  rigid  chancery  rule  into  every  kind  of  common  law  action  : 
on  the  other  hand  James,  Ii.  J.  p.  661,  in  the  same  case  considered  that  if 
rigidly  kept  within  the  limit  of  strict  materiality  and  relevancy  there  was 
very  little  ohanoe  of  injury. 

"Where  an  interrogatory  is  obviously  of  a  criminatory  cha- 
racter and  is  not  material,  it  is  scandalous  :  see  ante,  p.  105. 
The  old  chancery  practice. 

In  reference  to  the  passages  from  the  judgments  in  Allhusen  v.  Labouchere 
and  Fisher  v.  Owen,  cited  ante  (and  see  also  Atherley  v.  Harvey  and  Fisher  v. 
Owen,  post)  it  seems,  see  Redes.  PI.  284 :  Beames,  Eq.  PI.  259  :  Hare,  p.  149: 
Dan.  Ch.  Pr.  481 :  that  the  proper  mode  of  taking  objection  to  discovery  of 
this  nature  was  by  demurrer  (or  by  simply  declining  to  answer  the  question, 
see  Hare,  p.  149)  if  the  objection  was  apparent  on  the  face  of  the  bill,  by 
plea  if  it  was  not  so  apparent  setting  forth  by  what  means  he  would  be 
liable  to  such  consequences,  it  being  however  always  open  to  the  party  to 
take  the  objection  in  his  answer:  see  Redes.  PI.  307  :  Wigr.  PI.  269  :  Hare, 
p.  262  :  A.  G.  v.  Lucas,  2  Ha.  p.  569,  where  Wigram,  V.  0.  observed  that 
there  were  certain  questions  which  the  defendant  was  not  bound  to  answer, 
among  them  being  matters  which  might  subject  him  to  pains,  penalties  and 
forfeitures,  and  that  with  respect  to  these  questions  it  was  perfectly  im- 
material whether  the  objection  was  taken  by  demurrer  or  answer ;  and  see 
Wigr.  PI.  130—147.  In  Scott  v.  Miller,  Joluis.  p.  332  (see  also  The  Mary, 
L.  R.  2  A.  &  E.  p.  324)  Lord  Hatherley  insists  that  he  must  have  the 
security  of  the  party's  oath  that  he  believes  the  answer  to  the  question 
would  tend  to  subject  him  to  penalties.  But  in  that  case  the  discovery  on 
the  face  of  it  showed  no  liability  of  the  kind,  and  the  party's  mere  sub- 
mission that  it  would  have  that  tendency  was  clearly  insufficient :  see 
post,  p.  329. 

In  Atherley  v.  Survey,  2  Q.  B.  D.  524,  an  action  for  libel,  the  common 
law  judges  struck  out  interrogatories  (asking  in  effect  whether  the  defendant 
composed  or  pubUshed  the  alleged  libel)  as  tending  to  criminate  the  de- 
fendant, following  the  practice  in  equity  under  which  (see  p.  528),  as  they 
understood  it  (referring  to  Dan.  Ch.  Pr.  p.  1409),  a  bill  for  discovery  which 
might  expose  the  person  interrogated  to  criminal  proceedings  was  demur- 
rable, and  therefore  these  interrogatories  would  have  been  demurrable 
(see  also  Hill  v.  Campbell,  post,  p.  320).  It  is  to  be  observed  however 
that  the  practice  is  stated  in  Dan.  Ch.  Pr.  p.  1409,  in  these  terms  :  "  A  bill 
of  discovery  in  aid  of  an  action  at  law  will  not  be  entertained  where  the 
whole  object  of  the  bill  is  to  obtain  discovery  of  matters  which  would  if 
established  subject  the  defendant  to  penal  consequences,  nor  it  seems  where 
the  discovery  is  sought  in  aid  of  an  action  for  a  mere  personal  tort :"  a  pro- 
position the  first  portion  of  which  is  undoubted,  see  post,  p.  349 :  and 
Cotton,  L.  J.  in  I'isher  v.  Owen,  8  Ch.  D.  p.  654,  referring  to  this  case  con- 
siders that  they  erroneously  applied  the  rule  which  did  exist  in  equity 
namely  that  a  bill  of  discovery  in  aid  of  an  action  for  tort  (see  post,  p.  346, 
as  to  actions  for  tort)  was  demurrable,  for  that  such  a  rule  had  no  appli- 
cation where  an  action  was  properly  brought  in  a  court  which  had  power  to 
enforce  discovery  by  means  of  interrogatories. 
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A  -witness. 

In  the  case  of  a  witness  at  common  law  (see  post,  however,  as  to  the  practice 
in  discovery)  it  seems  to  have  been  the  more  recent  practice  to  insist  in  every 
case  upon  his  taking  the  objection  on  oath  :  see  Soi/le  v.  ll'iseman,  Oiborn  v. 
London  Socle  Co.  10  Exch.  647,  698  :  Tayl.  Evid.  §§  1465— U66  :  Paxton  v. 
Douglas,  16  Ves.  p.  242.  And  Lord  Eldon  by  analogy  to  this  practice  held 
that,  when  a  witness  was  examined  on  interrogatories  before  a  master  or 
examiner,  the  question  must  be  put  and  he  must  take  the  objection  himself 
so  that  the  court  might  have  the  sanction  of  his  oath  for  the  facts  on  which 
the  objection  was  founded,  the  objection  being  not  to  putting  the  question 
but  to  the  answering  it :  see  Paxton  v.  Douglas,  16  Ves.  pp.  242 — 244  :  Park- 
hurst  v.  Lotcten,  2  Sw.  pp.  197,  204. 

The  common  law  practice. 

The  practice  at  common  law  was  said  by  Thesiger,  L.  J.  in  Fisher  v.  Owen, 
pp.  6o5 — 657,  to  be  much  the  same  as  that  in  equity  (where  if  the  question 
was  strictly  material  and  relevant  to  an  issue  it  must  be  put :  see  James,  L.  J. 
in  Allhusen  v.  Labouehere,  3  Q.  B.  D.  p.  661,  and  ante,  p.  317),  that  is  to  say, 
to  allow  the  interrogatories,  if  it  was  considered  that  they  were  put  bona  fide 
for  the  purpose  of  assisting  a  definite  case  raised  on  the  pleadings,  and  in- 
tended to  be  supported  by  evidence  leaving  the  party  to  take  objection  on 
oath  in  his  answer.  The  reported  cases  however  (and  see  ante,  p.  318,  as  to  the 
application  to  common  law  cases  of  the  rigid  rule  in  chancery)  at  common 
law  show  a  considerable  divergence  of  practice :  see  TlieJIanj,  L.  E.  2  A.  &  E. 
p.  321.  Although  it  was  sometimes  considered  that  whenever  the  inter- 
rogatories were  bona  fide  and  material,  they  should  be  allowed :  see  McFarden 
V.  Magor  of  L'lrerpool,  L.  K.  3  Ex.  279  :  it  seems  to  have  been  generally  con- 
sidered that  there  must  be  special  or  exceptional  circumstances  to  make  it  fair 
and  just  that  they  should  be  allowed  :  see  Brett,  M.  E.  in  JlUl  v.  Campbell, 
L.  R.  10  C.  P.  pp.  241—242,  and  in  Inman  v.  Jenkins,  L.  E.  5  C.  P.  p.  742 : 
and  see  the  cases  post.  It  was  a  matter  entirely  for  the  discretion  of  the  judge 
in  chambers  to  say  whether  there  were  such  special  circumstances,  and  the 
court  would  not  interfere  with  the  exercise  of  this  discretion  unless  it  saw 
clearly  that  he  was  wrong  :  Villeboisnet  v.  Tohin,  pp.  190 — 191. 

Generally  the  judges  considered  that  they  were  not  bound  by  the  practice 
in  equity  in  regard  to  interrogatories  of  this  nature,  and  that  they  were  free 
to  allow  or  disallow  them  without  regard  to  the  question  whether  or  not  such 
discovery  would  have  been  demurrable  in  equity :  see  the  judgments  in 
Dartlett  v.  Lewis,  liickford  v.  D^Arey,  and  Hill  v.  Campbell,  post. 

The  following  are  the  principal  cases  xmder  the  C.  L.  P.  Acts  ;  see 
Brett,  M.  R.  in  Hill  v.  Campbell,  reviewing  them  (see  also  as  to  actions  for 
Hbel  and  other  actions  for  personal  tort  post.  Section  X :  and  actions  for 
libels  in  newspapers  jposi,  p.  330)  ; — 

Interrogatories  by  Plaintiff. 

Greenfield  v.  Zeag,  L.  K.  ID  Q.  B.  217  (action  for  libel) — whether  defendant 
had  not  been  instrumental  in  printing  and  publishing  the  libel — allowed. 

Lnman  y.  Jeyikins,  L.  R.  5  C.  P.  738  (action  for  libel)  —whether  defendant 
wrote  and  sent  the  letter  containing  the  libel  to  The  Times — allowed,  the 
only  question  being  whether  the  libel  was  true,  and  therefore  this  interroga- 
tory being  little  more  than  a  matter  of  form. 

In  an  Irish  case  of  MeLoughlin  v.  Dwyer,  8  Ir.  R.  C.  L.  170,  an  action  for 
libel,  the  defendant  was  compelled  to  answer  as  to  the  writing  and  the  con- 
tents of  the  libellous  letter  on  toe  ground  that  the  libel  v/as  not  one  which 
would  justify  the  institution  of  criminal  proceedings  (see  also  British,  ^-c.  Co. 
v.  Wright,  ante,  p.  159,  where  no  objection  on  this  ground  was  raised  :  and 
&eeDalrymple\.  Leslie,  cited  ante,  p.  131). 

Davis  V,  Greg,  30  L.  T.  418  (action  against  the  secretary  of  the  Board  of 
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Trade  for  libel) — to  prove  malice  for  tBe  purpose  of  rebutting  a  possible  de- 
fence of  prifilege — disallowed. 

Edmunds  v.  Oreenwood,  L.  E.  4  C.  P.  70  (action  for  libel)— asking  in  detail 
as  to  the  publication  of  the  libels — disallowed. 

Baker  v.  Lane,  3  H.  &  0.  544  (action  for  Kbel) — plea,  not  guilty— asking  as 
to  publication  and  also  as  to  matters  exposing  to  penalties  under  6  &  7 
"Will.  4,  c.  76,  ss.  6  and  7— disallowed. 

Tupling  v.  Ward,  G  H.  &  N".  749  (action  for  Ubel) — asking  as  to  publioa.: 
tion — disallowed — compare  Villehoisnet  v.  Tobin,  and  Bartlett  v.  Lewis. 

Villeboisnet  v.  Tobin,  L.  K.  4  C.  P.  184  (action  against  directors  for  fraudu- 
lent misrepresentations  in  prospectus) — in  detail  as  to  the  facts  the  subject 
of  the  misrepresentations — disallowed. 

McFadzen  v.  Mayor  of  Liverpool,  L.  E.  3  Ex.  280  (action  for  malicious 
arrest  and  false  imprisonment) — asking  the  town  clerk  whether  and  how  he 
took  part  therein — allowed. 

Bartlett  v.  Leu-is,  12  C.  B.  N.  S.  249  (action  on  bill  of  exchange) — plea, 
bankruptcy  and  payment — inquiring  into  matters  which  might  involve  an 
offence  under  the  bankruptcy  laws  to  show  that  defendant's  certificate  was 
void — allowed.  (But  see  an  old  case  Ex  parte  Mawson,  6  Ves.  613,  bill  of 
discovery  of  acts  to  vitiate  certificate.) 

Biclcford  v.  D'Arcij,  L.  E.  1  Ex.  354  (action  against  attomies  for  not  pro- 
perly investing  money) — interrogatories  directed  to  prove  partnership  against 
a  defendant  which  he  objected  to  answer  as  involving  him  in  a  misdemeanor, 
under  6  cSfc  7  Vict.  c.  73,  s.  2,  for  practising  without  a  certificate — allowed  as 
being  bonS,  fide  and  partly  also  on  ground  that  investing  money  or  acting  as 
a  scrivener  was  not  necessarily  incident  to  the  profession  of  an  attorney. 

Inspection  by  Plaintiff. 

Stein  V.  labor,  31  L.  T.  444  (action  for  libel)  inspection  of  a  document 
before  declaration — refused  on  the  ground  that  plaintiff  had  not  stated  that 
the  defamatory  matter  was  published  nor  that  he  had  been  injured  thereby. 

In  Collins  V.  Yates,  27  L.  J.  Ex.  150,  the  plaintiffwas  allowed  to  inspect 
the  defendant's  business  books,  the  inspection  being  required  in  order  to 
disprove  the  plea  of  justification,  not  to  prove  the  Ubel  and  therefore  not 
criminatory. 

In  mil  V.  Campbell,  L.  E.  10  C.  P.  222,  an  action  for  libel,  the  plaintiff 
applied  for  inspection  of  the  document  alleged  to  contain  the  libel.  The 
court  (Coleridge,  C.  J.  and  Grove,  J. — Brett,  M.  E.  diss.)  considering  them- 
selves bound  on  an  application  under  section  6  of  14  &  15  Vict.  c.  99,  by 
what  they  believed  to  be  the  practice  in  equity,  namely  that  a  bill  for  such 
discovery  would  have  been  demurrable  either  as  being  in  aid  of  an  action  for 
libel  (see  ante,  p.  318),  or  as  showing  on  the  face  of  it  that  it  would  expose 
the  defendant  to  criminal  proceedings  (see  ante,  p.  318),  refused  to  insist 
upon  an  aflidayit  by  the  defendant  that  its  production  would  tend  to  expose 
him  to  an  indictment  as  a,  condition  of  protecting  it,  though  it  seems  the 
decision  would  have  been  otherwise  if  application  had  been  made  under 
sect.  50  of  the  C.  L.  P.  Act,  1854,  in  respect  of  which  (see  ante,  p.  9)  they 
were  not  bound  by  the  practice  in  equity. 

Interrogatories  by  Defendant. 

Osborn  v.  London  Dock  Co.  10  Exch.  698  (action  for  detinue  and  trover)— 
inquiring  into  matters  which  might  be  made  the  subject  of  an  indictment 
for  fraud— allowed  by  analogy  to  the  ease  of  the  witness  who  must  take  the  . 
objection  on  his  oath,  see  ante,  p.  319. 

Zychlinski  v.  Maltby,  10  C.  B.  N.  S.  838  (action  for  malicious  prosecution 
on  charge  of  obtammg  money  by  false  pretences),  inquiring  into  the  matters 
the  subject  of  the  charge — allowed. 

Stewart  Y.  Smith,  L.  E.  2  C.  P.  293  (action  for  malicious  prosecution  for 
theft)— following  Zychlinski  v.  J/aZrty— allowed. 
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III.  As  to  the  Nature  and  Scope  of  the   Objection — as  to  its 
Conclusiveness. 

See  as  to  the  actual  form  of  the  oath  Section  FV. 

The  party  is  protected  from  answering  not  only  what  must 
but  what  may  subject  him  to  the  criminal  prosecution,  for- 
feiture or  penalty :  see  Harrison  v.  Southcote,  1  Atk.  p.  539  : 
2  Ves.  p.  395 :  McCalhun  v.  Tiirton,  2  T.  &  J.  p.  193,  cited 
post,  p.  326  :  and  see  ante,  p.  315,  and  post,  pp.  326—327. 
Though  upon  the  particular  circumstances  of  the  case  it  might 
not  possibly  create  a  forfeiture  as  it  does  not  appear  at  present 
with  certainty  whether  such  a  discovery  would  create  a  for- 
feiture yet  eventually  it  may  do  so  :  Harrison  v.  Southcote, 
1  Atk.  p.  539. 

The  protection  includes  not  only  the  actual  fact,  that  is  to 
say,  the  question  whether  or  not  he  did  the  act  on  which  penal 
proceedings  might  be  instituted  against  him,  but  also  what 
have  been  called  the  collateral  facts.  He  is  protected  from 
answering  not  only  the  fact  but  even  the  circumstances  though 
they  have  not  such  an  immediate  tendency  to  criminate : 
East  India  Co.  v.  Campbell,  1  Yes.  p.  247  :  Eedes.  PL  194 : 
and  see  Parkhurst  v.  Loicten,  2  Sw.  p.  215  :  not  only  the  broad 
and  leading  fact,  but  any  fact  the  answer  to  which  may 
furnish  a  step  in  the  prosecution  if  any  person  should  choose 
to  indict  him :  Claridge  v.  Hoare,  14  Ves.  p.  65  :  and  see 
extracts  from  the  judgments  in  Lamb  v.  Munster,  ante,  p.  315, 
and  post,  p.  328  :  or  form  a  link  or  stage  in  the  chain  of  proof : 
Short  V.  Mercier,  3  M.  &  G.  pp.  216—217:  2  D.  G.  &  Sm. 
p.  649  :  post,  p.  326  :  Claridge  v.  Hoare,  p.  65 :  Lee  v.  Read, 

5  Beav.  p.  383  :  Southall  v. ,  T.  p.  317  :  Wigr.  PI.  138  : 

Blackburn,  J.  in  R.  v.  Bulme,  L.  E.  5  Q.  B.  p.  384 :  should 
an  radictment  be  preferred :  McCallum  v.  Turion,  2  Y.  &  J. 
p.  195  :  and  see  Tayl,  Evid.  §  1454 :  any  fact  which  has  a 
tendency  to  expose  him  to  penal  proceedings :  U.  S.  A.  y. 
Macrae,  L.  E.  3  Ch.  p.  83  :  Ex  parte  Symes,  11  Yes.  p.  523 : 
Parkhurst  v.  Loicten,  2  Sw.  p.  202  :  and  see  post,  p.  328  as  to 
the  exact  form  of  words  to  be  used  in  taking  the  objection. 

The  cases  to  be  considered  in  this  connection  may  be  divided 
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into  four  classes :  (1)  where  the  avowed  purpose  of  the  discovery- 
is  to  prove  the  matter  in  respect  of  which  the  party  may  be 
liahle  to  penal  proceedings,  though  the  object  of  the  adversary 
is  to  obtain  only  such  a  civil  and  -non-penal  remedy  as  a  court 
of  law  or  equity  could  properly  give  :  (2)  where  there  is  no 
such  avowed  purpose  but  where  it  is  apparent  on  the  face  of 
the  interrogatory  either  by  itself  or  taken  in  conjunction  with 
the  other  interrogatories  that  the  answer  (and  similarly  with 
regard  to  production  of  documents)  must  or  may  have  the 
effect  of  exposing  or  might  have  a  tendency  to  expose  the 
party  to  a  criminal  charge  penalty  or  forfeiture :  (3)  where  it 
is  not  so  apparent  and  the  party  alleges  further  matters  or 
facts  to  show  the  effect  or  tendency  of  the  discovery  in  com- 
bination with  such  matters  or  facts :  see  Hare,  p.  149  :  (4) 
where  the  party  is  practically  unable  to  state  all  the  matters 
or  facts  necessary  to  show  the  effect  or  tendency  and  where 
the  court  must  therefore  to  some  extent  rely  on  the  oath  of 
the  party  who  alone  knows  all  the  facts  a,nd  the  use  that  could 
be  made  of  them.  See  classes  (3)  and  (4)  discussed  post, 
p.  325. 

The  proposition  as  to  including  collateral  facts  within  the 
protection  extends  equally  to  all  four  classes :  it  applies  whether 
the  connection  is  apparent  or  must  be  shown  aliunde :  see 
Hare,  p.  152.  The  objection  is  founded  not  on  the  purpose 
for  which  the  question  is  put  but  on  the  use  that  might  be  made 
of  the  answer  to  it :  see  Short  v.  Mercier,  3  M.  &  Gr.  p.  215  : 
and  post,  p.  324.  The  only  difference  lies  in  the  difficulty 
of  applying  it  in  classes  (2),  (3)  and  (4) :  see  Hare,  p.  149. 
There  can  of  course  be  no  rule  the  variety  of  circumstances  is 
so  great.  Some  limit  must  be  placed  upon  its  application. 
There  is  no  fact  which  may  not  in  some  conceivable  case  form 
an  ingredient  in  the  evidence  of  a  crime:  see  Hare,  pp.  154 — 
155  :  or  a  link  in  a  chain  leading  to  a  conspiracy  :  A.  G.  v. 
mil/,  Hay.  &  J.  p.  383 :  A.  G.  v.  Co)iroi/,  2  Jon.  p.  795  : 
and  see  Sidehottom  v.  Atkins,  3  Jur.  N.  S.  p.  633.* 


*  The  following  eases  are  illustrations.     But  as  said  by  Lord  Eldon  in  Pax- 
ton  V.  Douglas,  19  Ves.  p.  227,  the  distinction  between  questions  held  to  have 
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In  class  (1)  (see  anie)  the  tendency  of  any  particular 
question  is  manifest,  for  it  is  incidental  to  and  intended  to 
lead  up  to  the  ultimate  object  of  the  discovery. 

If  a  series  of  questions  are  put  all  meant  to  establish  the  same  criminality 
you  cannot  pick  out  a  particular  question  and  say  if  that  alone  had  been  put 


a  tendency  to  criminate  and  questions  held  to  have  no  such  connection  are 
very  nioe,^  his  own  inclination  being  to  protect  the  party  against  answering 
any  question  that  formed  a  step  towards  criminating  him  : — ' 

Where  the  bill  represented  a  transfer  of  stock  as  part  of  a  transaction 
which  altogether  amounted  to  an  offence  (compounding  a  felony),  discovery 
as  to  the  object  of  the  transfer  might  it  was  considered  bring  proof  from 
the  defendant  of  the  transaction  and  was  not  compelled :  Glaridae  v.  Soare, 
UVes.  59. 

Where  a  woman  forfeited  a  legacy  on  marriage  without  consent  her 
demurrer  to  discovery  of  the  fact  of  marriage  was  allowed,  for  she  could 
not  answer  without  showing  at  the  same  time  that  it  was  against  consent : 
Chauncey  v.  Tahourden,  2  Atk.  p.  393  :  and  see  Chaimeey  v.  Fenhoulet,  2  Ves. 
264  :  and  A.  G.  v.  Zucas,  2  Hare,  566. 

Where  a  party  was  asked  whether  he  had  or  had  not  a  legitimate  son  it 
was  held  that  the  question  must  be  answered  as  it  did  not  tend  to  discover 
whether  he  cohabited  with  any  woman,  though  the  discovery  of  his  marriage 
with  the  mother  of  the  son  might,  and  therefore  he  was  not  compelled  to 
discover  the  marriage  :  Flush  v.  Much,  2  Ves.  491,  p.  493 :  Redes.  PL  286. 

Where  the  bUl  stated  the  defendant's  marriage  with  «.  particular  woman 
and  the  def endsmt  pleaded  matter  to  show  that  such  a  marriage  would  have 
been  incestuous  the  plea  was  held  good:  Broionsword  v.  Edwards,  2  Ves.  242  : 
and  see  Claridge  v.  Soare,  14  Ves.  p.  65. 

_  If  in  a  bin  to  set  aside  a  iisurious  contract  it  should  be  asked  what 
interest  he  agreed  to  take  he  could  not  answer  it  without  discovering  what 
he  did  take :  see  Chauncey  v.  Tahourden,  2  Atk.  p.  293. 

In  an  old  case  of  Chambers  v.  Thompson,  4  B.  C.  C.  435,  it  was  said  "  Tou 
cannot  ask  a  man  whether  he  intended  to  defraud  his  creditors  nor  whether 
he  has  committed  an  act  of  bankruptcy  but  you  may  ask  whether  he  traded 
or  not :"  though  only  a  trader  could  be  made  a  bankrupt. 

If  a  bill  were  filed  for  discovery  of  waste  charging  that  the  defendant  was 
tenant  for  life  and  that  he  committed  waste  and  praying  discovery  whether 
he  was  tenant  for  Hfe,  he  might  plead  to  the  discovery  whether  he  had 
committed  waste,  but  not  whether  he  was  tenant  for  life :  he  could  only 
plead  to  the  act  (the  waste)  causing  the  forfeiture ;  and  so  he  could  not 
plead  to  a  particular  fact  in  a  bill  whether  he  was  tenant  for  life  that  he  had 
made  a  lease  for  the  life  of  another  which  would  operate  as  a  forfeiture : 
Weaver  v.  Meath,  2  Ves.  108. 

Where  it  was  alleged  that  the  witness  by  whose  evidence  a  verdict  had 
been  obtained  had  been  suborned  by  the  defendant  the  defendant  was  allowed 
to  demur  to  discovering  even  whether  the  verdict  was  not  principally  ob- 
tained or  influenced  by  the  evidence  of  this  witness :  Baker  v.  Pritchard, 
2  Atk.  387. 

A  witness  against  whom  an  indictment  for  usury  was  pending  was  pro- 
tected from  answering  whether  a  bill  was  in  his  possession  on  the  ground  that 
it  might  tend  to  convict  bim  of  the  offence  of  usury :  Cates  v.  Sardacre,  3 
Taunt.  424. 

Where  the  holding  of  a  particular  ofBce  involved  the  forfeiture  of  a  seat 
in  parliament  a  member  was  protected  from  answering  whether  the  ofBco 
was  not  held  in  trust  for  him  in  the  last  parliament ;  for  the  House  might 
unseat  him  on  the  assumption  that  it  was  stiU  held  in  trust  for  him  :  Soney- 
wood  V.  Selwyn,  3  Atk.  275. 

See  also  Mitchell  y.  KoeoJcer,  11  Beav.  382:  Bracy's  case,  1  Lord  Raym.  99, 
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it  might  have  been  answered.  If  it  ia  one  step  having  a  tendency  to 
criminate  Mm  he  is  not  to  be  compelled  to  answer :  Lord  Eldon  in  Paxton 
V.  Douglas,  16  Ves.  p.  242 :  and  see  Parkhurst  v.  Lowten,  2  Sw.  p.  215. 

In  no  stage  of  the  proaeedings  in  this  conrt  can  a  party  be  compelled  to 
answer  any  question  accusing  himself,  or  any  one  in  a  series  of  questions 
that  has  a  tendency  to  that  effect,  the  rule  in  these  cases  being  that  he  is  at 
liberty  to  protect  himself  against  answering  not  only  the  direct  question 
whether  he  did  what  was  illegal,  but  also  every  question  fairly  appearing 
to  be  put  with  the  view  of  drawing  from  him  an  answer  containing  nothing 
to  affect  him,  except  as  it  is  one  link  in  a  chain  of  proof  that  is  to  affect 
him  :  Lord  Eldon  in  Paxton  v.  Douglas,  19  Ves.  pp.  226 — 227 ;  as  for  instance 
if  the  question  is  why  the  debt  was  not  proved  under  the  commission,  the 
object  being  thereby  to  lay  the  foundation  of  an  inference  that  the  party 
acted  illegally  in  taking  the  bond,  he  has  an  equal  right  to  protection  against 
that  question :  ibid. ;  or  if  the  question  be  first  whether  the  party  has  received 
the  money,  second  how  it  has  been  applied,  the  first  if  connected  with  the 
other  has  a  tendency  to  bring  him  into  that  situation  in  which  he  may  avail 
himself  of  the  principle :  Lord  Eldon  in  Ex  parte  Symes,  11  Ves.  p.  523. 

These  dicta  of  Lord  Eldon  were  commented  on  by  Sir  A.  Hart  in  Green  v. 
Weaver,  1  Sim.  pp.  430 — 431 :  and  he  there  limited  their  application  to  cases 
where  the  sole  gist  and  object  of  a  suit  was  to  get  relief  (such  as  a  penalty) 
which  a  court  of  equity  would  not  give,  and  where  therefore  all  incidental 
discovery  required  as  leading  to  that  conclusion  would  be  refused.  This 
criticism  or  explanation  of  Lord  Eldon'a  dicta  is  dissented  from  by  Mr.  Hare, 
see  Hare,  p.  154,  and  justly  so.  The  purport  of  Lord  Eldon's  observations 
is  clear.  He  was  addressing  himself  to  the  case  where  a  plaintiff  seeks  to 
prove  certain  matter  which  might  be  made  the  object  of  penal  proceedings 
not  for  the  purpose  of  such  proceedings  but  in  order  to  found  thereon  a  claim 
for  equitable  relief.  Mr.  Hare  observes  that  there  are  many  authorities 
which  establish  the  claim  of  collateral  questions  to  protection  where  the  suit 
is  strictly  of  equitable  cognizance.  But  in  fact  the  point  of  view  from  which 
the  subject  is  discussed  is  always  the  use  that  might  be  made  of  the  discovery, 
not  the  purpose  for  which  it  is  professedly  sought :  see  Hare,  p.  133  and  ante, 
p.  322.  The  question  is  not  the  plaintiff's  title  to  the  reHef,  but  whether  and 
how  far  the  defendant  is  to  help  him  with  evidence:  Short  v.  Mereier,  2  D.  Gr. 
&  Sm.  p.  649.  He  may  go  on  to  get  his  relief  if  he  can  by  his  own  evidence 
though  he  has  not  been  able  to  establish  his  right  by  the  defendant's  answer : 
see  Brownsword  v.  Edwards,  2  Ves.  pp.  245 — 246 :  A.  (?.  v.  Brown,  1  Sw. 
p.  294:  Eedes.  PL  196:  Mitchell  v.  Koecher,  18  L.  J.  Ch.  294:  TJ.  S.  A.  v. 
Macrae,  L.  E,.  3  Ch.  p.  88. 

In  Thorpe  v.  Macaulay,  5  Mad.  218,  p.  229  :  Glyn  v.  Eouston,  1  Keen,  329, 
p.  337,  the  whole  object  of  the  bills  was  to  procure  evidence  of  matter  which 
might  be  made  the  subject  of  a  criminal  charge  and  the  party  was  (or  would 
have  been,  see  post,  p.  349  as  to  Thorpe  v.  Macaulay)  protected  from  answering 
any  questions  however  apparently  indifferent  as  they  were  all  put  with  that 

view.     See   also  Southall  v. ,  Y.  308  ;  Parhhurst  v.  Lowten,  2  Sw. 

p.  215  :  McCallum  v.  Turton,  2  T.  &  J.  186  (where  the  party  was  protected 
from  answering  allegations  which  might  be  made  stages  of  proof  in  an  indict- 
ment for  fraud) :  CartwrightY.  Grem,  8  Ves.  405  (where  the  object  of  the  bUl 
was  to  prove  matter  amounting  to  a  felony,  Lord  Eldon  however  basino-  his 
decision  on  the  view  that  the  discovery  was  sought  in  aid  of  an  action  founded 
on  felony  and  that  the  policy  of  the  law  required  that  the  court  should  not 
give  discovery  in  aid  of  such  an  action,  see  Hare,  p.  134). 

So  a  tendency  will  readily  Ibe  assumed  in  cases  such  as  Lee 
T.  Read,  5  Beav.  381,  pp.  385—387,  and  Waters  v.  Shafteshunj, 
14  W.  E.  269,  where  proceedings  for  an  indictment  in  respect 
of  the  same  matters  were  actually  pending. 
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Classes  (3)  and  (4)  see  ante,  p.  322. 

Where  the  objeotion  is  not  apparent  on  the  face  of  the 
interrogatory  or  interrogatories,  or  on  the  application  for  pro- 
duction (on  the  face  of  the  bill  under  the  old  practice  so  that 
he  could  not  demur,  see  ante,  p.  318)  the  party  may  and  as 
far  as  practicable  must  state  (by  plea  or  answer  under  the  old 
practice,  see  ante,  p.  318)  further  matters  or  facts  so  as  to  show 
by  what  means  he  may  be  liable  to  punishment :  see  Eedes. 
PL  284,  286  :  Hare,  pp.  149,  263—264:  Paxtony.  Douglas,  16 
Ves.  p.  242. 

The  adversary  does  not  always  charge  or  state  his  facts  so  as  to  show  the 
illegality  against  which  the  party  seeks  to  protect  himself  :  Short  v.  Mercier, 
2  M.  &  G-.  p.  216 :  and  see  Wich  v.  FarJcer,  22  Beav.  p.  67.  But  the  adversary 
cannot  deprive  the  party  of  protection  by  stating  his  case  untruly  or  a  case  of 
innocence  :  Short  v.  2rer<yier,  2  D.  G.  &  Sm.  p.  649  ;  and  see  A.  G.  v.  Conroy, 
2  Jon.  791. 

The  purpose  of  the  plea  in  Claridge  v.  JSoare,  14  Ves.  59,  p.  65,  was  to  state 
clearly  the  connection  of  the  facts  so  as  to  show  their  criminal  nature,  the  bill 
not  so  distinctly  stating  them. 

The  following  cases  may  be  noted  as  further  illustrations  : — BrownswordY. 
lEduards,  2  Ves.  243  (referred  to  in  Claridge  v.  Scare,  p.  65)  where  to  dis- 
covery whether  he  was  married  to  a  particular  woman  the  defendant  pleaded 
that  she  was  his  sister  and  therefore  if  real  the  marriage  was  incestuous 
(ecclesiastical  ofience) :  Satjield  y .  Hatfield,  5B.P.  C.  pp.  102 — 103,  where  the 
defendant  pleaded  matter  to  show  that  an  answer  would  show  him  guilty  of 
bigam^y :  Sharpe  v.  Carter,  3  P.  W.  375,  where  defendant  pleaded  that  a  certain 
contract  if  any  was  made  after  the  seller  was  out  of  possession  and  the  required 
discovery  would  expose  him  to  penalties  under  the  statute  against  contracting 
for  pretended  titles. 

Where  the  adversary,  it  was  said,  seeks  discovery  of  matters 
which  might  subject  a  party  to  a  prosecution,  and  also  seeks 
legitimate  discovery,  it  is  his  duty  to  separate  the  two,  for  if 
they  are  so  mixed  up  or  connected  that  either  by  inference  or 
exclusion  they  may  lead  to  a  disclosure  which  might  subject 
the  party  to  a  prosecution  he  is  not  bound  to  give  any  portion 
of  the  discovery :  Lichfield  v.  Bond,  6  Beav.  88,  pp.  94 — 95. 
But  where  the  matters  inquired  into  are  apparently  lawful  the 
party  cannot  refuse  to  answer  them  altogether  because  some 
are  unlawful,  for  it  is  for  him  to  distinguish,  because  it  is  he 
who  sets  up  the  illegality :  Fisher  v.  Price,  11  Beav.  194, 
pp.  199—200. 

Where  all  the  matters  and  facts  on  which  the  party  relies 
as  showing  his  liability  are  before  the  court  the  court  is  able 
to  form  its  own  opinion  :  (1)  whether  there  is  any  liability 
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at  all :  see  Scott  v.  Miller,  Jolins.  220,  p.  223  :  Williams  v. 
Trye,  18  Beav.  p.  368  :  R.  v.  Charlesicorth,  2  Fost.  &  Fin.  326  : 
Sidehottom  v.  Atkins,  3  Jur.  N.  S.  631 :  King  of  Two  Sicilies 
V.  Willcox,  1  Sim.  N.  S.  p.  330  :  TT.  S.  A.  v.  Macrae,  L.  E. 
3  Ch.  pp.  84—85  :  Re  Mexican,  ^c.  Co.  4  D.  G.  &  J.  320, 
p.  324,  affirming  27  Beav.  474  (in  wMch  case  and  also  in 
Scott  V.  Miller  and  Sidehottom  v.  Atkins  it  was  held  that  no 
ground  for  any  liahiHty  was  shown) :  (2)  as  to  the  tendency 
of  any  particular  question  or  questions  :  see  Short  v.  Mercier, 
2  D.  G.  &  Sm.  pp.  649—650 :  on  app.  3  M.  &  G.  pp.  215— 
218  :  and  see  the  cases  cited  in  the  note,  ante,  p.  322. 

In  McCallum  v.  Turton,  2  T.  &  J.  183,  p.  193,  Alexander,  L.  0.  B.  observed 
that  the  question  for  the  court  "was  "whether  upon  the  facts  alleged  in  the 
bill,  and  which  ni"ast  for  the  purpose  of  the  demurrer  be  admitted  to  be  true, 
there  "was  or  "was  not  a  probability  that  the  defendant  might  be  indicted  for 
the  fraud  imputed  to  him  by  the  bill,  and  considered  that  it  "was  not  incum- 
bent on  him  to  express  any  positi"ve  opinion  on  that  point,  for  if  there  tFere 
a  reasonable  probability  the  court  would  not  compel  him  to  answer  ' '  not 
only  what  must  but  what  may"  subject  him :  see  Lord  Hardwicke  in 
Harrison  v.  Southcote,  2  Ves.  p.  395  :  2  Atk.  p.  539  :  and  ante,  p.  321. 

In  JV«tee"v.  iVewio«,  2  Y.  &  J.  pp.  186 — 187,  the  liabiKty  to  a  penalty  which 
was  alleged  by  the  party  as  a  ground  for  refusing  to  answer  depended  upon 
his  knowledge  of  the  fact  whether  his  partner  was  qualified  to  act  as  notary. 
Sir  John  Leach  considering  that  he  ought  not  to  be  put  to  the  risk  of  having 
to  prove  his  ignorance  protected  him  from  answering  ;  so  subsequently  Lord 
Eldou  in  the  same  case  in  reference  to  production  of  documents :  and  see 
Mitchell  Y.  Koecker,  11  Beav.  380,  p.  382. 

In  He  Mexican,  ^-c.  Co.  referred  to  above,  the  judgment  in  the  court  below, 
see  p.  384,  was  based  rather  on  the  view  that  there  was  no  liability  xmless  a 
particular  misrepresentation  had  been  fraudulently  made :  and  see  J3imn  v. 
Bunn,  post,  p.  341,  as  to  a  similar  suggestion. 

In  Short  v.  Mercier,  3  M.  &  Gr.  pp.  216 — 217,  Lord  Truro  points  out  how 
a  particular  fact  mig'ht  constitute  a  link  in  the  chain  of  evidence  against  the 
defendant :  and  see  ibid.  2  D.  Gr.  &  Sm.  p.  650. 

The  party  however  cannot  always  practically  put  the  court 
in  possession  of  all  the  facts :  see  class  (4)  ante,  p.  322.  To 
show  to  what  extent  the  discovery  would  affect  him  might 
often  of  necessity  involve  depriving  himself  of  the  benefit  he 
is  seeking  :  Short  v.  Mercier,  3  M.  &  Gr.  p.  217  :  and  see 
post,  p.  328  :  and  ante,  p.  315.  In  cases  of  this  kind  the 
question  was  much  discussed  whether,  as  the  party  alone  knew 
all  the  circumstances  and  the  use  that  might  be  made  of  the 
answer  to  a  particular  question,  he  was  to  be  the  sole  judge 
of  the  tendency  of  such  answer,  and  his  assertion  on  oath  to 
that  effect  was  to  be  accepted  by  the  court  as  conclusive  :  see 
for  instance  R.  v.  Garbett,  2  0.  &  K.  474,  p.  495.     The  fol- 
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lowing  extract  from  the  judgment  in  Reg.  v.  Boyes,  1  B.  & 
S.  p.  329  was  approved  by  the  Court  of  Appeal  in  Ex  parte 
Beijnolds,  20  Ch.  D.  294  (and  see  also  Ex  parte  Fernandez, 
10  0.  B.  N.  S.  pp.  18—20,  and  40)  as  correctly  stating  the 
law  applicable  to  a  witness  in  such  cases.  And  the  law  is 
the  same  as  to  discovery :  see  Sidehottom  v.  Atkins,  3  Jur. 
N.  S.  631 :  5  W.  E.  743  :  Short  v.  Mercier,  2  D.  G.  &  Sm. 
p.  650  :  3  M.  &.  G.  p.  218,  referring  to  B.  v.  Garbett.  "  It 
was  also  contended  that  a  bare  possibility  of  legal  peril  was 
sufficient  to  entitle  a  witness  to  protection  :  nay  further,  that 
the  witness  was  the  sole  judge  as  to  whether  his  evidence 
would  bring  him  into  danger  of  the  law  ;  and  that  the  state- 
ment of  his  belief  to  that  effect,  if  not  manifestly  made  mala 
fide,  should  be  received  as  conclusive.  With  the  latter  of 
these  propositions  we  are  altogether  unable  to  concur.  Upon 
a  review  of  the  authorities  we  are  clearly  of  opinion  that  the 
view  of  the  law,  propounded  by  Lord  Wensleydale  in  Osborn 
V.  London  Dock  Co.  10  Ex.  698,  and  acted  on  by  Stuart,  Y.-C. 
in  Sidehottom  v.  Atkins,  is  the  correct  one :  and  that  to  entitle 
a  party  called  as  a  witness  to  the  privilege  of  silence  the  court 
must  see  from  the  circumstances  of  the  case  and  the  nature  of 
the  evidence  which  the  witness  is  called  to  give  that  there  is 
reasonable  ground  to  apprehend  danger  to  the  witness  from 
his  being  compelled  to  answer.  We  indeed  quite  agree  that, 
if  the  fact  of  the  witness  being  in  danger  be  once  made  to 
appear,  great  latitude  should  be  allowed  to  him  in  judging 
for  himself  of  the  effect  of  any  particular  question :  there 
being  no  doubt,  as  observed  by  Baron  Alderson  in  Osborn  v. 
London  Lock  Co.  that  a  question  which  might  at  first  sight 
appear  a  very  innocent  one  might  by  affording  a  link  in  the 
chain  of  evidence  become  the  means  of  bringing  home  an 
offence  to  the  party  answering.  Subject  to  this  reservation  a 
judge  is  in  our  opinion  bound  to  insist  on  a  witness  answering 
unless  he  is  satisfied  that  the  answer  will  tend  to  place  the 
witness  in  peril."  And  the  judgment  goes  on  to  say  that  the 
danger  must  be  real  and  appreciable,  and  not  of  an  imaginary 
and  unsubstantial  character  having  reference  to  a  contingency 
so  impossible  that  no  reasonable  man  would  suffer  it  to  in- 
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fluence  his  conduct,  (in  the  particular  case  an  impeachment 
hy  the  House  of  Commons  for  bribery). 

The  decision  in  E.  v.  Gartett  was  in  harmony  -with  the  principles  here  laid 
down.  There  it  was  held  that  a  witness  claiming  protection  was  not  com- 
pellable to  answer  where  there  appeared  reasonable  ground  for  thinking 
that  it  would  haye  the  alleged  tendency,  the  judges  refusing  to  decide 
whether  in  every  case  the  party's  declaration  on  oath  was  to  be  accepted 
where  sufficient  circumstances  did  not  appear  in  the  case  to  induce  the  judge 
to  believe  that  the  answer  would  have  such  a  tendency. 

In  Fisher  v.  Ronalds,  12  C.  B.  762,  though  there  were  dicta  of  the  judges 
which  went  beyond  these  principles,  the  particular  question  which  the 
witness  refused  to  answer  was  evidently  one  having  such  a  tendency. 

The  remarks  of  Lord  Truro  in  Short  v.  Mereier,  3  M.  &  G.  p.  218  are  not 
inconsistent  with  the  views  laid  down  in  R.  v.  Boyes  and  Ex  parte  Reynolds. 
"The  point,"  he  observes,  "is  not  whether  there  is  illegality  about  a 
particular  fact  insulated  and  unconnected ;  but,  if  the  fact  forms  one  of  a 
series  and  a  party  declines  to  answer  who  alone  knows  all  the  circumstances 
and  how  the  fact  is  connected  with  others  which  may  form  the  chain,  I 
apprehend  the  court  would  be  disposed  to  assist  the  party:"  and  so  at 
p.  217  he  says,  "the  party  is  not  bound  to  show  to  what  extent  the 
discovery  will  affect  him,  for  to  do  that  he  might  often  of  necessity  deprive 
himself  of  the  benefit  he  is  seeking.  It  will  satisfy  the  rule  if  he  states 
circumstances  consistent  on  the  face  of  them  with  the  existence  of  the  peril 
alleged  and  which  also  render  it  extremely  probable  : ' '  and  see  observations 
of  Bovill,  C.  J.  in  Bowden  v.  Allen,  22  L.  T.  p.  342:  Adams  v.  Lloyd,  3 
H.  &  N.  pp.  362,  363  :  and  an  American  case  The  People  v.  Mather,  4  Wend, 
p.  254,  pointing  out  that  if  the  witness  were  obliged  to  show  how  the  effect 
is  produced  the  protection  would  be  annihilated:  and  see  ante,  p.  326. 


IV.  The  actual  Form  of  the  Oath. 

If  in  the  opinion  of  the  judge  looking  at  the  nature  and  all 
the  circumstances  of  the  case  the  answer  would  be  likely  to 
have  or  probably  would  have  a  tendency  to  criminate  him 
or  may  not  improbably  be  of  such  a  nature  as  to  endanger 
him  the  exact  form  of  words,  "will"  "would"  "may"  "might" 
"  I  think  it  may"  "  I  believe  it  will"  "  I  am  advised  it  will," 
is  not  material:  see  Lamb  v.  Munster,  10  Q.  B.  D.  pp.  Ill, 
114.  This  was  an  action  for  libel  and  the  defendant  refused 
to  answer  interrogatories  asking  in  effect  whether  he  published 
the  libel  on  the  ground  that  his  answer  to  them  might  tend 
to  criminate  him.     See  also  ante,  p.  315. 

See  as  to  the  meaning  of  a  tendency  to  criminate,  ante, 
p.  315,  n. 

Where  however  the  tendency  of  the  answer  is  not  so  clear, 
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see  ante,  p.  322,  and  especially  under  the  circumstances  con- 
sidered ante,  p.  325  to  p.  328,  a  party  cannot  be  advised  to 
use  a  less  absolute  assertion  tban  that  he  believes  that  the 
answer  would  tend  to  criminate  him  or  expose  him  to  a  for- 
feiture or  penalty  :  see  Scott  v.  Miller,  Johns,  p.  332  (where  a 
mere  submission  that  it  would  have  such  a  tendency  where 
no  such  tendency  was  apparent  was  held  insufEcient),  or  that 
to  the  best  of  his  knowledge  information  and  belief  it  would 
have  that  effect :  See  Webb  v.  East,  ante,  p.  314  n. 

So  it  has  been  held  {ex  rel.)  that  where  the  effect  of  a 
document  is  not  apparent,  an  absolute  assertion  of  this  kind 
is  necessary  in  order  to  protect  the  document  from  production. 


V.  Exce2)tions  from  and  Qualifications  of  the  Rule  as  to  Crimi- 
natory or  Penalising  Discovery. 

(a)  By  Statute. 

In  some  eases  the  same  statute  which  has  declared  some 
transaction  illegal  and  has  imposed  a  penalty  thereon  has 
also  provided  that  the  liability  shall  not  constitute  an  objec- 
tion to  giving  discovery  or  evidence  in  civil  proceedings :  see 
Smith  V.  Read,  1  Atk.  p.  527,  referring  to  9  Anne,  cap.  14 : 
Eedes,  PL  288.  To  deprive  a  party  of  his  right  to  refuse 
discovery  or  evidence  a  clear  and  imequivocal  enactment  was 
required :  Orme  v.  Crockford,  13  Pri.  p.  389  :  but  see  j^ost, 
Bk.  III.  Ch.  Y.  Sect.  2,  as  to  a  bankrupt. 

See  as  to  the  protection  afforded  to  documents  referred  to 
under  such  circumstances  R.  v.  Leatham,  8  Cox,  498  :  3  E.  & 
E.  658. 

See  as  to  a  certificate  against  Hability  for  corrupt  practices 
at  elections  under  15  &  16  Yict.  c.  57:  R.  v.  Charlesu-orth, 
2  F.  &  F.  326. 

The  following  statutes  may  be  mentioned : — 

9  Anne  c.  14 — gaining  transactions — in  favour  only  of  the  loser  not  of  an 
informer:  Orme  v.  Crockford,  13  Pri.  376,  disapproving  Coioan  v.  Phillips,  3 
Anst.  843  :  providing  that  the  party  is  to  he  discharged  from  the  penalty  on 
giving  discovery  and  making  repayment. 
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7  Geo.  2,  0.  8  (Stock- jobbing  Act) — Bullock  v.  Richardson,  11  Ves.  373: 
Billing  v.  Flight :  Bancroft  v.  Wentioorth,  3  B.  C.  0.  11 :  and  see  Fritchett  v. 
Smart,  18  L.  J.  0.  P.  211:  7  C.  B.  625  (production  of  broker's  book  to 
principal) — containing  similar  provisions  to  those  of  9  Anne,  c.  14. 

24  &  25  Vict.  u.  96  (Larceny  Act) — qu.  whetlier  not  in  favour  of  in- 
formers :  see  Anon.  "W.  N.  75,  p.  219 :  but  see  also  post,  p.  345,  and  Onne  v. 
Grochford,  ante  : — providing  that  the  party  is  not  to  be  convicted  under  the 
act  if  he  shall  have  disclosed  the  fact  by  way  of  discovery  or  evidence  under 
such  compulsion. 

25  &  26  Vict.  c.  88  (Merchandise  Marks  Act) — providing  that  no  such 
discovery  or  evidence  is  to  he  admissible  in  support  of  an  indictment. 

See  as  to  disclosures  by  a  bankrupt,  post,  Bk.  III.  Oh.  V.  Sect.  2. 
See  other  acts  referred  to  in  Tayl.  Evid.  \  1455. 

Discovery  relating  to  the  printing  and  publishing  of  libels 
in  newspapers  under  6  &  7  Will.  4,  c.  76  :  32  &  33  Yiot.  c. 
24  :  33  &  34  Yict.  c.  99. 

By  6  &,7  "Will.  4,  c.  76,  s.  19,  continued  or  re-enacted  by  32  &  33  Vict. 
c.  24  and  33  &  34  Vict.  o.  99  (see  Blxon  v.  Enoch,  L.  R.  13  Eq.  p.  398),  it 
was  enacted  that ' '  If  any  person  shall  file  any  bill  in  any  court  for  the  dis- 
covery of  the  name  of  any  person  concerned  as  printer  publisher  or  pro- 
prietor of  any  newspaper  or  of  any  matters  relative  to  the  printing  or  pub- 
Ushing  of  any  newspaper  in  order  the  more  effectually  to  bring  or  carry  on 
any  suit  or  action  for  damage  alleged  to  have  been  sustained  by  reason  of 
any  slanderous  or  libellous  matter  contained  in  any  such  newspaper  re- 
specting such  person,  it  shall  not  be  lawful  for  the  defendant  to  plead  or 
demur  to  such  biH :  but  such  defendant  shall  be  compellable  to  make  the 
discovery  required :  provided  always  that  such  discovery  shall  not  be 
made  use  of  as  evidence  or  otherwise  in  any  proceeding  against  the  defen- 
dant save  only  in  that  proceeding  for  which  the  discovery  is  made. "  (As  to 
what  is  sufBoient  allegation  of  the  libellous  matter  and  the  intention  to  bring 
an  action  see  Fixon  v.  Enoch,  L.  E.  13  Eq.  394,  p.  399.) 

By  force  of  this  enactment  a  person  complaining  of  a  libel  in  a  newspaper 
might  file  a  bill  against  the  printer  and  publisher  to  ascertain  the  names  of 
the  proprietors  for  the  purpose  of  bringing  his  action  against  the  proprietors 
alone :  Fixon  v.  Enoch,  pp.  400 — 401 :  the  special  rules  of  the  Court  of 
Chancery  under  which  a  bill  for  discovery  could  be  maintained  only  against 
a  person  who  was  or  was  to  he  a  party  to  the  record  at  law  and  not  against 
a  mere  witness  (see  as  to  this  ante,  p.  40 n,  and  Bk.  III.  Oh.  X.),  not  being 
imported  to  that  extent  into  this  enactment,  though  qu.  whether  a  person 
accidentally  knowing  the  names  of  the  proprietors  but  wholly  unconnected 
with  the  newspaper,  a  mere  witness  in  the  strictest  sense  of  the  word,  could 
be  made  a  defendant  for  such  a  purpose  :   ibid.  pp.  399,  400. 

Since  the  Judicature  Act  (though  otherwise  before  the  act,  Bowden  v.  Allen 
22  L.  T.  342)  a  plaintiff  is  not  obliged  to  file  a  separate  bill  of  discovery  in 
order  to  get  the  benefit  of  this  enactment,  but  he  may  administer  interroga- 
tories in  the  action  itself :  Samsdcn  v.  Brearletj,  33  L.  T.  322,  where  the 
defendant  (the  alleged  publisher)  was  ordered  to  answer  whether  he  was  the 
publisher  or  printer  of  the  paper:  and  see  lefroy  v.  Burnside,  41  L  T  199  ■ 
4L.  R.  Ir.  340. 

In  Carter  v.  Leeds  Faily  News  Co.  W.  N.  76,  p.  11,  an  action  for  libel 
against  the  company  and  another  person,  the  latter  was  held  bound  to 
answer  whether  he  or  the  company  was  the  publisher  or  printer  of  the  paper 
containing  the  Ubel  and  as  to  his  duties  of  supervision  over  the  paper  and 
whether  he  was  a  shareholder,  but  not  whether  he  was  editor,  nor  as  to 
writing  or  who  was  the  writer  of  nor  as  to  seeing  or  sanctioning  the  publica- 
tion of  the  libel. 
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In  JFiUon  y.  Brignell,  W.  N.  75,  p.  239  :  20  S.  J.  121,  an  action  for  Ubel 
against  the  publisher  of  a  newspaper,  the  defendant  was  compelled  to  answer 
•whether  he  intended  the_  passage  in  question  to  apply  to  the  plaintiff,  but 
not  to  -what  other  person  it  applied  nor  whether  he  or  who  was  the  writer : 
(this  last  case  of  course  has  nothing  to  do  with  the  act).  See  other  libel 
cases  referred  to  ante,  p.  319. 


(b)  By   Waiver — Lripse  of  Time — Death  of  Person  entitled  to 
sue — Pardon. 

The   discovery  must   be    given    where   the   only  person 
entitled  to  sue  for  the  penalty  or  take  advantage  of  the 
forfeiture   -waives   the    penalty   or    forfeiture :    Uxbridge    v. 
Sfaveland,  1  Yes.  55 :  Botelcr  v.  AUington,  3  Atk.  p.  457 
MasonY.  Miirrai/,d'Q.G.G.?,8;  A.  G.y.  F/^ee;;!', Bunb.  192 
U.  S.  A.  V.  Macrae,  L.  E.  3  Ch.  p.  89  :  Eedes.  PI.  195,  197 
E.  I.  Co.  V.  Sandys,  1  Yern.  p.  128 :  A.  G.  v.  Mico,  Hard. 
201.     In  some  of  these  cases  (waste  or  tithes)  the  waiver  was 
necessary  even  for  the  purpose  of  gettiag  relief  :  see  U.  8.  A. 
V.  Macrae,  L.  E.  4  Eq.  pp.  338—339  ;  3  Ch.  p.  89. 

An  express  waiver  was  necessary:  Redes.  PI.  195,  197:  except  in  a  bill 
for  the  single  value  of  tithes,  in  which  case  a  waiver  of  the  penalty  of  treble 
value  was  implied  and  an  action  for  the  treble  value  would  have  been  re- 
strained: see  Coop.  Eq.  PI.  205  :  Woods  v.  Walley,  1  Anst.  100  :  XT.  S.  A. 
V.  Macrae,  L.  R.  3  Ch.  p.  89  :  4  Eq.  p.  339 :  Jackson  v.  Benson,  1  T.  &  J. 
32,  p.  34,  where  witnesses  were  ordered  to  answer  on  an  undertaking  not  to 
sue  them  for  the  treble  value. 

Even  the  Crown  must  waive  penalties  in  actions  to  recover  customs  or  other 
duties,  seepost,  p.  330. 

So  the  discovery  must  be  given  if  the  time  for  recovering 
the  penalty  or  taking  advantage  of  the  forfeiture  has  expired : 
Davis  V.  Reid,  5  Sim.  443 :  Parkhurst  v.  Lowten,  1  Mer. 
p.  400  :  Roberts  v.  Allatt,  1  Moo.  &  Malk.  192 :  A.  G.  v. 
Cresner,  Parker,  279  :  even  at  the  time  of  hearing  the  objec- 
tion :  Purge  v.  Corporation  of  Trinity  House,  2  Sim.  411,  where 
the  time  had  expired  at  the  hearing  of  the  plea :  and  see 
Williams  v.  Farringion,  3  B.  C.  0.  38,  where  the  time  had 
expired  at  the  date  of  putting  in  a  further  answer. 

So  the  discovery  must  be  given  where  the  only  person 
entitled  to  sue  for  the  penalty  or  take  advantage  of  the  for- 
feiture is  dead  :  Anon.  1  Yern.  60. 

So  also  where  the  ofEence  in  question  has  been  pardoned  : 
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llrri.  V.  Iloi/CH,  ]  B.  &  8.  p.  niH :  though  iliin  Booms  i-0  }iavo 
IxKiti  (louWod  in  somo  oarlior  cases:  HohciiK  v.  Allitlt,  I 
Moo.  &  Malic,  p.  1!);}. 


(c)  DiHtiiiclion  helirrcn  a  D'mah'ililij  Ui  hike  iiijlirtcil  an  a  I'riKdly 
(iwl,  a  J)mtl)Hi,ly  f/rixhif/  from  I'dliri/  or  llnlcH  af  Lnw — 
ForJ'cUuvc.  Inj  Oullftirri/  —  htncDfcnj  in  (liil  af  limuilioii. 

TJridor  the  rulo  Uiat  a  man  is  noi  olilignd  to  acf'iiNo  liimHdlf 
is  im|ilie(l  that  lie  is  not  to  discovnr  a  disaltility :  and  tlicm  in 
no  diU'orofico  liniwfion  a  rorl'ijil.uni  ol'  a  thing  v(i:d,(!d  and  a 
disability  to  iiiI(o  infiiniod  iw  a  ponalfy ;  hord,  I  l(i,rdwi(!i<(i  in 
Hmilh  V.  Ilc-dil,  1  Atk.  p.  527  :  and  soo  Jlarriwiii,  v.  f-^o  ill  lira  l,r, 
2  VoH.  ;i89,  p.  'rVM  :   I  Atk.  /527. 

During  tho  period  whon  papists  worn  suhjisot  to  coH.idri 
incapacities  in  roHpoct  of  the  liojciiiig  jitKl  oonvoying  of  land 
a  party  nood  not  have  disoovorod  wholJusr  lio  or  his  predowiSHor 
in  tillo  was  or  was  ii([n(;ti,i,i:d  a  yidfUHt :  llarrimm  v.  Hi)ii,IJir.ol,<:, 
1  Atk.  027:  2  Voh.  '.W.) -.  HmiUi.  v.  lUml,  I  Atk,  520:  .limrn 
V.  Ali-rcillUi,  (jiiiu.  ()(')l,  OfJ'l  :  W'l/nn  v.  Diniijhl.i/,  2  \')i\.  (Jii. 
Ab.  77 ;  tlio  Ktaiuio  being  a  penal  stidjiio  :  HmiUi  v.  Itrml  : 
these  disabilii.ioH  boing  ofuiHidomd  to  liavo  tlio  sarrio  od'oct 
witli  a  IVirfoitnro :  llol.rl.nr  y.  AHiiujli)ii,n  Ati<.  p.  \hl .  Ho 
the  avoidd.nco  of  a  living  by  tlio  accoptanco  of  a,  Hocond  living 
was  liold  to  bo  a  forfoiiuro  :  ihul.     Ho  also  wrnony :  hoc  anlc, 

p.  :)12. 

In  an  information  (nndor  tho  Marriage  Act,  4  (ioo,  4,  c.  10, 
S.  2-'ij  sool<ing  a  doolaralion  tliat  a  fiiiHl^and  bad  forf<!it(!d  his 
intoroHt  in  his  wife's  jirojjiirty  by  proouring  his  niarriii,go  witti 
hor  wliilo  a  minor  by  falsely  swearing  fliat  it  was  with  her 
parents'  oorjHont,  ho  was  protootrjd  from  arisworing  an  to  those 
matters,  Wigram,  V,  (J.  holding  that  neither  on  authority  nor 
on  iirineiplo  was  there  any  distinction  between  a  ease  where 
tho  forf(;)tnro  was  one  which  was  iiitendodto  bo  enforced  by  a 
court  of  equity  and  the  ease  whoro  it  was  enforced  in  a  court 
of  law:  A.  (J.  v.  Lw:/jh,  2  I  la.  -OGO,  j,.  W.). 

But  tlio  legal  disability  of  an  alien  to  liold  lands  was  not  a 
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peualty  or  forfeiture  :  A.  O.  v.  JJiip/r.ssis,  Park.  p.  1G3  :  1  B. 
P.  (J.  41-5  :  2  Ves.  p.  287.  In  this  case  L.  0.  J.  Willes,  p. 
163,  gave  it  as  his  opinion  that  a  penalty  or  forfeiture  was 
inflicted  for  some  act  or  neglect  in  contempt  of  the  law,  but 
the  disability  of  an  alien  to  hold  lands  arose  from  the  policy 
of  the  law  without  any  such  act  or  neglect,  and  compared  it 
to  the  incapacity  of  a  feme  covert  to  grant  and  said  there  was 
no  difference  in  respect  of  the  incapacity  whether  it  was  in 
the  grantor  or  grantee.  A  demurrer  would  not  hold  to  dis- 
covery of  matter  which  would  show  the  defendant  incapable 
of  having  any  interest  or  title  :  Pedes.  PI.  197.  So  Lord 
Ilardwicke  in  iSinith  v.  Head,  1  Atk.  i).  527,  considered  that 
there  was  a  difference  where  the  disability  arose  from  the 
rules  of  law  and  where  it  was  imposed  as  a  penalty,  giving  as 
instances  of  the  former  the  cases  of  an  alien  (but  see  2  Ves. 
p.  493)  a  bastard,  and  the  bankrupt  laws  as  being  not  all 
penal  laws.  In  A.  G.  v.  Duplnnnii,  Park.  144  (but  see  Lord 
Hardwicke  in  2  Ves.  p.  493),  a  mother  was  held  bound  to 
discover  in  favour  of  the  Crown  matters  to  show  that  both 
herself  and  her  daughter  were  aliens  and  therefore  incapaci- 
tated from  holding  certain  property  of  which  she  was  trustee 
for  her  daughter,  having  herself  also  a  beneficial  interest 
therein,  for  she  was  trustee  for  the  Crown  if  her  child  was  an 
alien  :  see  Redes.  PL  287.  In  Beames,  Eq.  PI.  267—269,  the 
case  of  A.  O.  v.  BuplenHh  is  disapproved  on  the  ground  that 
the  question  is  not  as  to  the  origin  but  the  effect  of  the  dis- 
ability, and  the  effect  was  to  produce  a  forfeiture. 

Discovery  of  an  outlaw's  estate  was  allowed  in  favour  of 
the  Crown  to  give  effect  to  forfeiture  occasioned  by  his  out- 
lawry, which  was  in  the  nature  of  a  gift  to  or  judgment  for 
the  king  :  A.  G.  v.  Diiplcusi.s,  Park.  pp.  158 — 159  :  Protector  v. 
Lionlei/,  Hard.  22 :  1  Eq.  Ca.  Ab.  75  :  there  the  effect  is  to 
discover  what  is  already  forfeited  and  not  a  cause  of  for- 
feiture :  Hard.  p.  145.  See  also  Bk.  III.  Ch.  IV.  Sect.  II. 
as  to  discovery  in  aid  of  execution. 


[VM  IIK.  II.  dllAI'.  I.  HKU'I'.  V,  (il). 

(J)  l)k//iir/i(iii  lirbrcrn  I'viiitlli/  or  /I'/irfri/iin'  (titil  vicr);  ImK-- 
licUrccii  l'\iyJ'cU lU'v  (if  nil  liilcrr.Hl.  (iiiil  Dcli'i'iuiiKilidii  In/ 
vdiidlUiiluil  Lilllilillidll. 

'I'liitro  iH  a  wii]i)  (liHi.iiiiil.Ioii  l)oi,W(i()n  |](iiiii,l(,y  or'  rofrolluro 
ill  llio  niiXiH'o  of  a  jiDimliy  iukT  I,orn,  (iii|ii)(iiii,lly  lowi  In  niiiiMiol, 
of  i!if.(!ri:Hi  only  :  Liird  I'lMon  in  I'drklmriit  V,  Ijnirli'ii,  I  Mnr. 
]..  '100. 

An  io  ilio  lofl«  of  a  'iitliL  ii]ion  a  coninwjl,  vol'1  for  iimiry  or 
on  oi-lmr  (.';i'oiinilil. 

TliM  ili.itiiiii  of  li'-nl  llitnlwi.'JiM  in  HnJIM  v.  dr.'ni,  I  Al,l(  W),  Uml,  "  «o 
fur  im  ttiiH  Ih  pnivn'l  nil;i,l,i)H  in  l.tin  \'im  of  n  ilolil,  mo  fur  i(,  in/ty  bo  oiillml  ii 
po.iMll.y,"  wiiH  (liHii|i|Movi!iJ  ill  Miiirmii.  v.  h'^i///,  -1  V.  &  0.  |r.  17'/.     An  t.o  Uio 

(Icclltlojl    [IHO  /VO///. 

Ill  Hlimiim  V.  /wKy  (iiiid  Hrio  Nidi'lmUnm  V,  /llihiii,  D.liir,  N.  H.  'I.'ll  :  B  W, 
](,.  ?-<;):  iinil  IVUIuiiMii.  V.  I,' l':miiji.n-,  2  Y.  &<!.  ^iH'l;  il.  W/W  )ioM  Uiiil,  'lirt- 
(jovory  coiilil  nol,  ]):;  nfiinoil  I'or  Uio  piirpoxoirf  hliovviliK  I'l'"''  "■  ''oil./ilii  )!M:iirif.y 
on  wdii'.li  Omi  i|i;foiiilitiil,  l.o  Uio  lilll  of  dinoovory  wa«  miiiiK  'il.  IllW  V/im  vol^l 
miller  0  AiiiMi,  o.  I'i  l'ri|.o/tloil  liy  ))  &  ;)  Viol,,  o.  I  Ollwirt  li/iviiiK  I'ooii  «iviin  foi| 
inoiiuy  loiil,  111,  |ilay,  I'or  Uiiil,  (/oiioriilly  ii,  |;iirl,y  ooiidl  nol,  rofiino  iliwiovory  of 
l.lio  i;oniiiiloni,l,ion  I'or  a  l/oml,  I/ill  of  ()Xoliiiii((n  'rol'ori  injA  (,o  (llnuiiills.  I'm/rr, 
'i  V.  &  '!.  Wi),  or  ol.ln  r  nor;Mril,y  on  Uio  f.rroiini|  l,ii(i,l.  il,  WIIM  Win  li  im  l,o  n  ii'lor 
il,  voiil  iiimI  Uiorol'oro  l,o  (liwiMo  iiini  from  roi;ovi-rin(/  n|ir,n  il,  nl,  law,  n  f.  ii  inn 
iiIho  hoinj,^  iiiihIo  1,0  Uio  luiiin  ol'  ii  )Kirl,y  lilinj;  a  l;ill  l,o  iliiioovoi'  nmU.i  i«  wliloli 
woiilil  Miiilio  11,  polioy  of  iniiiiriinr.o  voiil  !  'iioo  IM  l,o  ilinoovwy  in  fnvoiir  of 
unilor«ril,orM, /»»<,  I'.li.  Ill.'ili.  II.}. 

liotli,  in  Uio  (,I,ji,I,uI,i)  of  1)  Anno,  o.  H,  iiml  )(|  Uio  (il,nl,iil,o  ilwilinK  wiUi 
umiiioiiH  oonl,r;i.ol,n,  Uioro  v/oro  oortain  niii.U,orn  vvliio)/  involvod  inoroly  llio  lonH 
of  l.lio  i!i;i!iiril,y,  lui'l  oUior  niii,l,l,r;ii<  v/liJoli  ontitlloil  ii,  |ioniil(,y.  \u  Mirinun  V, 
l(ill.i/\h\n  (libUnol.ion  w<i»  ox|in;i'i-ly  rooo|^nizoi|,  In  ll'/nJiiiii/n  v,  /''invr'ui,  H 
I'ri.  flUi,  aliill  Cor  <linoo\ory  of  ni-,ij)ioiin  oonirio'tii,  l.lio'li;.,l,lnol,ion  wtw  nllu'loil 
l,o  in  Uin  lu^fiinnnl,,  Inil,  l.lio  lal.io  iN'.oi'lonili  iloon  nol.  <  lum  ly /i|i|/oi/r.  In 
HnJI'iilk  V.  (liini.  'nol,  lorn  ol.ly  rofi-iroil  i,o  l,y  l.onl  AI<i;i)/oi'  in  lUnwinn  v.  K'Hi/) 
t,)io  liill  WttH  r''Kiiri|o(|  liy  l.oril  I  liinl  wiolio  l.oUi  iiH  ii,  Inll  \m  |« /'|;o(,inilfl 
cvi'lo-noo  of  wil,n'!iii',''ft  l,o  u,  uiiorioiiH  homl  nn'l  iili-,o  for  'liiT'.ovory  ;  (i.n'i  Uio  io/'d 
clinnitollor  )iol<l  l,)iii,(.  fiH  (o  Uin  (iriii.  jioinl,  l.lio  ilojnn;n,r  vim  liiwl,  l/iil,  Ui/i,l,  m 
to  Uio  iliiioovi  ry  o.  iloniiiiror  wonlil  l/o  |iro()or  im  «ii,lijo(!(,in(/  liin/  l.o  it  |)oniill,y, 
find  Unit,  lio  itii^)ii  ini-Iiil.  by  it/mv/or  ii.;nuithi,  f^jvUtif  iitiy  iiit'^'.itii:t'y  t,</nol(Jn;f 
l.bo  in-,ii/ioii!i  i;on(,r;io,l,.  Hoo  iilno  u,  i'iffi(  ii'ii  l,o  iliiioonry  coliiUni/  t/i  u 
UKiin'onn  ooiili'.'iol.  in  '.'/u/unn-i/  v,  '/'n/n/iiti/rii^  %  AUf,  |o  'IW,,  In  diihn  v. 
Ilniil'ii-ii',  .'i  'r;iiinl,,  Vl\,  111!  imliolin' nl,  for  »«nry  wnn  j/o/nliiif/. 

'I'lio  l'o)lov/in)^  iiro  ozUiiol.n  fiojn  Un:  jiiilf/nii;!;!,  of  l.o/'l  Kinj/  /ind  Uio 
iiiyiini'iit  of  Uio  Moli':il,or  Ol  nor.'il  in  an  onl  oiiw)  of  W ililluin:  s.  I'mkrr,  Mo«, 
HO,  12'1  wiiori!  il.  W)i«  iioiif/lil.  (,o  iWw.nti-.r  Uio  oiiniiidoritUon  ('(.o  i',M,iiro  i  |i  oUon) 
tfivon  for  oorUiin  noloi*.  "  Nol.oii  <iio  (/ivoii  for  wliioli  Un  ro  in  no  ronn'ly  id 
Iitw,  iind  Oil!  ill  I'liiiliuiU  (ill;  un  inl'orini).l,i//ii  in  Uio  iniino  of  Uin  AU.nrnoy 
((i-in  I'lil  for  Uio  j/iiynionf.  i/f  Uioin  :  muni  UiIb  iJdirl.  «ii|/jioiio  Uio  '■Jiui:'nU:iidiiiii 
0'/. (irohi-.od  l.o  bft  (/oo'l  wiUioii),  loolcin;^  iiil,i)  if,!'  HniipoK")  ii  fminliilonl.  nol.o  iit 
obl,!j,iiiiil  wliioli  yol.  i/.j)jji;;irn  I'uir  on  Uio  fi/oo  of  il,,  uioiipjii  fruwl  In  piiriintniblo 
by  ]u,w,  yol,  if  t.iio  j/iirl.y  oonioK  lioro  (,(>  liiivo  II,  o/oon(,o(|  or  pnln  it  in  nnil,  iti 
liiw,  on  fJ.  bill  for  ii.  'iii-.'^ivo-ry  iio  nnnd,  ;ioi-,v/i  /■  Uion;/li  if.  niuy  wnbjool,  lilin  l/i 
11  jioniiH.y  (\iiiS,  ;'.'.';< J u: hum  V,  I'lUw a, 'I  |V(,  'In,  Ab,  ;',77,  'liiniiinr  Ui  (liK- 
oovory  wlioUior  ii  jironiiiii/iry  nol.*!  WIW  ^{■ivon  I//  r.inoUior  it  fi  lonyy  ;  tv/  if  Uio 
ili.l'o-niliintii  will  nol.  iliivi;<)Vi  r  Uii  y  kMI  li/ivo  no  bi  nodi,  by  Uio  iiiforiniiUoii  ; 
if  Uiat  wiiMontof  Uiooiifco  J  itl/oni/I  V;  of  iui/<Uioro|/inl//ii.    And  Uionj/d  oUiois 
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■Wirt:  iir''.ciit,  if  tlif.y  ■warn  pyitics,  t\\i:y  too  miiy  refuse  to  Bwcar,  Tjocuiiho  a 
(limiovijry  woul'l  Kiibjii;t  tlitin  to  i)Uiiirtlirnr,r,f,."  J^ord  King,  \i.  \2I',.  'i'Ud 
dic-tii  Hii;r((r,4t,inx,  tliat  in  »nch  cascH  ovou  cxin.Hurf;  to  p'.Tialtiea  or  iiuTjiHlimoTit 
l»y  law  i.4  no  |»r'jt<;f;tif)ri  aro  f:]/;arly  oftpoMf.d  to  all  fiuihorihy,  8C0  //'>«',  p.  'ji'-l. 
"  Huft]:iiv:  f,)if;n  till:/  hotl  hT'ruaht  a  l»iil  for  paymoTjt  of  l(i';af;  notos  and  on  a 
'TOHH  l>ill  fur  a  ilirtOfiK-ry  i<f  tno  i:onHiil<;Tation,  could  tlioy  tiavo  deiriTjrroil  f 
(>>uld  llii:y  liavc  «ai(l,  '  No  wo  will  not  toil;  tho  coiirt  «hall  ih-.t-.n-.i:  hiiiidfol'l 
forna'-  It,  iii:vir  wa«  allowed  a  party  U>  protoot  hirnfiolf  in  this  manner. 
Tlio  'oiirt  indcMl  will  stand  noutcr  wlitTO  a  l>ill  Iirays  to  be  relieved  against 
a  eoiTnpt.  agreement;  Ijut  where  the  OTid  of  tlje  bill  jh  for  a  Hpecifie  execution 
fjf  it,  it,  will  eertainiy  fi/vjt,  exainin';  into  ifc,  arid  they  f;annot  jnerition  the  ea'^e 
of  ;i,  Ijill  for  an  exiiCUtioii  of  a  e'inl,raet  and  of  a  eroas  bill  for  a  di.Mcovery  that 
a  dtinurrer  itt  the  di.'*ef>v'ery  ban  h(;f;n  alloweil  ;  for  that  iM  to  H-.iy  that  tho 
eoiirt  must  decree  what  if  tlii;y  were  acquainted  with  tho  whole  truth  they 
would  not;  no  your  lordHhiji  must  be  let  into  the  whole  affair."  Holieitor 
firrieral,  ],.   12.j. 

f  t]  I'lnniim  V.  NcUlifiihl,  ?,  M.  &  fJ.  !)  1 ,  it  was  held  tliat  a  defendant  founding 
his  defenee  <nt  tho  illej^al  nature  of  the  eontraet,  Tnl^ffit  have  diseovery  to 
r'Htatiiisli  that  it,  wa.i  void  on  tlie  (ground  of  immoral  eon»ideration  :  and  tee 
further  this  cuso  ante,  p.  ;; :  and  Bee  WMiamH  v.  Tryr,  poal,  p.  ;;12. 


1)\y.i:<>\<:Ty  couli]  not  bo  njlu.sod  rolalitig  to  a  secret  parol 
truHl,  by  a  testator  for  obtiritaUo  or  otLor  jiitrjiOKo.s :  Adliinjldii 
V.  '''"//«,  Park.  p.  Jotl,  (WtvAwwA  in  Miirldrtilon,  v.  JSronii,  6 
VoH.  .'>2,  pj..  07— f;0  :  Hl,yid:lai)d  v.  Al>/ii'l<jc,  0  Ves.  -Olfj, 
p.  01!) :  ^.  6'.  V.  JolmHloiir,  W.  N.  72  p.  12:  and  see  j.or.t, 
p.  -Joo. 

Tlioro  appears  to  havo  beon  Bor;io  doubt  how  far  a  wilncss 
could  rcfuso  to  answer  a  n^lovant  question  tljo  answering  of 
which  had  no  tetidoncy  to  accuse  himHolf  or  expose  liim  to 
any  jiennlty  or  forfeii-uro  but  might  OHlablish  or  tfinded  to 
(istablisli  tliat  lie  owed  a  debt  or  was  olherwJHo  subject  to  a 
civil  suit,  and  in  eoriHf;fjui;nco  a  Btatute  40  Geo.  '■'>,  c.  -'57 
was  f)a,H.sed  to  provide  that  lie  should  not  bo  entitled  to  refuRo 
to  ii,iiswer  Kiieli  a  fjufiKtloii  on  that  grouitd.  iSee  2  I'hill.  Evid. 
p.  '\'.yz  :  Tay).  J'lvid.  §  J  40;i :  Onnr.  v.  (Jrorl.Jhrd,  !■',  Tri.  j,.  .'JHO  : 
AddinH  V.  IJoi/il,  '■',  II.  (t  N.  p.  '■')M:  I'l/n  V.  Jlidlfrji(d,d,  5 
P..  &S.  pp.  8;i2,  «.'iO:  '.'A  L.  J.  (i.  V,.  pp.  19—20,  where 
(Joekbum,  <^).  J.  siiggefited  that  "  rorl'eituro"  as  used  in  this 
statute  did  not  include  forl'eitiiro  for  })r(;a,e]i  ol'  contract. 

Tite  Attorney  (Jeuera]  might  bring  a  bill  to  discover  what 
goods  a  person  had  exported  or  imported  without  l»aying  cus- 
toms, excise,  prisago  (as  being  an  inhoritanco  of  tho  Crown) 
or  other  duties  thoroon  lor  the  puiitoso  oi.  rocovoring  such 
duties,  if  tho  position  was  such  that  lie  was  the  only  person 
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entitled  to  sue  for  the  penalty,  and  he  waived  or  was  willing 
to  forego  his  right  to  sue  therefor  (by  analogy  to  the  prac- 
tice in  the  case  of  a  bill  for  tithes  see  ante,  p.  331) :  see  A.  Q. 
V.  Mico,  Hard.  137,  pp.  138,  145,  201 :  1  Eq.  Oa.  Ab.  75  : 
Hare,  p.  145  :  A.  G.  v.  Cresner,  Park.  279  :  A.  G.  v.  Conroy, 
Jones,  791  :  A.  G.  v.  Daly,  Hay.  &  J.  379. 

Bills  were  allowed  to  discover  tenures  in  capite  as  being  in 
the  nature  of  a  reservation  between  landlord  and  tenant  and 
the  incidents  thereto  not  being  penal :  A.  G.  v.  Mico,  Hard, 
p.  145. 

The  distinction  between  a  forfeiture  of  interest  strictly  so 
called  and  the  mere  determination  of  an  interest  by  force  of  • 
a  conditional  limitation  has  been  observed  in  this  connection. 

A  condition  by  wMoli  a  woman  lost  any  property  if  she  married  without 
consent  was  held  to  be  of  the  nature  of  a  forfeiture,  and  her  demurrer  to 
discovery  of  the  fact  of  marriage  (see  ante,  p.  323)  allowed:  Chauncey  v. 
Tahourden,  2  Atk.  392 :  Chauneey  v.  Fenhoulet,  2  Ves.  264 ;  though  the  hus- 
band had  answered :  Wrottesley  v.  Bendish,  3  P.  W.  235 :  and  see  Jordan  v. 
Solcomhe,  Ambl.  209. 

A  provision  by  which  a  widow  lost  half  her  property  if  she  married  again 
was  held  to  be  a  conditional  limitation  and  a  demurrer  to  discovery  of  the 
fact  of  marriage  overruled :  Lucas  v.  Evans,  3  Atk.  259. 

The  distinction  was  disapproved  in  Beames,  Eq.  PI.  265 — 266.  However 
it  has  been  reoogTiised  too  often  to  be  questioned,  and  the  old  case  of  Monnins 
v.  Monnins,  2  Ch.  Rep.  36,  contra,  must  be  considered  to  be  overruled :  see 
A.  G.  V.  Lucas,  2  Ha.  p.  569:  Pye  v.  BuUerjkld,  5  B.  &  S.  829,  p.  837:  34 
L.  J.  Q.  B.  pp.  20—21:  Hambrook  v.  Smith,  17  Sim.  pp.  216—218. 

In  Hambrook  v.  Smith,  where  a  condition  by  which  an  estate  was  to  go 
over  on  alienation  was  held  a  conditional  limitation,  Kindersley,  V.  C.  at 
p.  218  said,  "There  is  a  distinction  between  cases  of  estates  to  endure  for 
life  but  to  go  over  in  case  of  a  particular  act  being  done  and  oases  of  estates 
to  endure  until  the  happening  of  a  certain  event." 

In  Cooke  v.  Turner,  14  Sim.  220,  a  party  was  protected  from  answering  as 
to  a  testator's  sanity  on  the  ground  that  by  the  will  he  was  to  forfeit  an 
estate  if  he  disputed  the  testator's  oompetenay  to  make  it. 

Mr.  Hare  thus  states  the  distinction  in  Hare,  p.  145  : — If  a. bill  seeks  dis- 
covery of  facts  which  would  show  that  the  defendant  never  had  an  interest 
in  the  property  which  he  wrongfully  retains  or  having  had  an  interest  that 
it  has  ceased  by  the  taking  effect  of  some  limitation  over,  the  defendant  will 
not  be  permitted  to  set  up  the  loss  of  possession  which  the  proof  of '  these 
facts  would  occasion  as  a  groimd  for  withholding  discovery. 


(e)    Where  the  Party  has  subjected  himself  to  certain  Payments 
hy  his  own  Agreement — As  to  the  Forfeiture  of  a  Lease. 

In  some  cases  the  party  has  been  held  to  have  subjected 
himself  to  payments  in  the  nature  of  a  penalty  by  his  own 
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agreement,  whether  by  way  of  stipulated  damages  or  not, 
and  in  such  cases  discovery  has  been  enforced :  Eedes.  PI. 
195—196 :  Hare,  p.  139  :  African  Co.  v.  Farish,  2  Yern.  244: 
-E".  I.  Co.  V.  £Me,  Finch,  121 :  E.  I.  Co.  v.  Mave,  5  Ves.  173, 
p.  185  ;  cases  where  the  company's  servants  entered  into  cove- 
nants to  pay  or  allow  in  account  certain  sums  in  the  event  of 
their  committing  breaches  of  certain  regulations.  See  also 
Beg.  V.  Beaufort,  2  Atk.  294 :  B.  I.  Co.  v.  JSTeave,  pp.  179— 
183:  Sloman  v.  Walter,  1  B.  C.  0.  419:  Lotce  v.  Peers,  4  Burr. 
2228.  Mr,  Hare,  in  Hare,  p.  144,  considers  that  it  does  not 
follow  because  in  some  cases  such  payments  may  have  been 
regarded  as  stipulated  damages  for  the  purpose  of  relief  that 
therefore  they  would  have  been  so  regarded  for  the  purpose 
of  discovery.  In  Brodrepp  v.  Cole,  cited  in  Eedes.  PL  196 : 
Jones  Y.  Ch-een,  3  Y.  &  J.  298:  French^.  Maccale,  2  Dr.  &  W. 
269,  payments  agreed  to  be  made  by  lessees  in  the  event  of 
digging  sowing  or  burning  land  were  not  regarded  as  penal- 
ties so  as  to  protect  them  from  discovery  of  such  matters. 

A  condition  forfeiting  a  lease  in  case  of  the  lessee's  assign- 
ing or  underletting  without  the  lessor's  consent :  Uxbridge  v. 
Stai:eland,  1  Ves.  55  :  Fane  v.  Atlee,  1  Bcj.  Ca.  Ab.  77 :  Pye 
Y.  Butterfield,  5  B.  &  S.  829 :  Broicne  v.  Davies,  2  L.  E.  Ir. 
434 :  (or  for  breach  of  covenant  to  insure :  see  opinions  in 
May  V.  HauMns,  11  Exch.  210)  has  been  held  to  be  a  for- 
feiture for  the  purpose  of  discovery :  see  also  cases  referred  to 
post,  p.  346. 

(f)  Where  the  Party  has  either  expressly  or  by  his  Conduct  or 
Position  bound  himself  to  give  the  Discovery — Broker — 
Bond  of  Broker :  of  Executor  and  other  Persons. 

A  party  may  have  excluded  himself  from  the  benefit  of 
the  privilege  (so  far  as  penalties  or  forfeitures  are  concerned, 
not  as  regards  criminatory  matter,  see  post,  p.  339)  either 
by  express  contract  with  his  adversary,  as  where  super- 
cargoes or  servants  or  agents  of  the  company  covenanted 
with  the  company  to  answer  any  bills  filed  against  them  by 
the  company  (not  by  any  other  person,  Paxton  v.  Douglas, 

D.  == 
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16  Yes.  pp.  241 — 242)  notwithstanding  any  penalties  to  whicli 
they  might  be  subject  under  certain  statutes  or  byelaws  con- 
ferring exclusive  rights  of  trading  on  the  company  :  JH.  I.  Co. 
V.  Atkins,  1  Str.  168,  p.  177 :  Soidhsea  Co.  v.  Bumstcd,  Mos. 
74 :  1  Eq.  Ca.  Ab.  77 :  Eedes.  PI.  185  :  Paxton  v.  Dovglas, 
pp.  241—242  :  Green  v.  Weaver,  1  Sim.  pp.  428—430. 

Or  he  may  by  the  efiect  of  his  own  acts  exclude  himself 
from  the  benefit  of  the  rule :  Green  v.  Weaver,  p.  427. 

He  may  incur  a  moral  obligation  to  give  the  discovery  as 
for  instance  by  accepting  the  relation  of  agent  to  principal : 
for  a  court  of  equity  recognizes  no  difference  between  a  moral 
obligation  and  one  resulting  from  stipulation  by  deed :  Green 
v.  Weaver,  p.  431  :*  Hare,  p.  140. 

Parties  holding  themselves  out  as  brokers  were  not  allowed 
to  withhold  from  persons,  who  had  employed  them  in  the 
confidence  that  they  sustained  that  character  and  that  they 
would  be  accountable  to  them  as  their  agents,  discovery  of 
matters  transacted  by  them  for  such  persons,  on  the  ground 
that  such  discovery  would  subject  them  to  penalties  under 
57  Geo.  3,  c.  40,  for  not  having  properly  qualified  themselves 
to  act  as  brokers :  Rohinson  v.  Kitchin,  8  D.  Gr.  M.  &  Gr.  88, 
affirming  21  Beav.  365 :  Green  v.  Weaver,  1  Sim.  404, 
p.  432,  a  similar  case,  see  8  D.  Gr.  M.  &  Gr.  p.  92. 

In  SoUnson  v.  Kitchin,  21  Beav.  pp.  371 — 372,  Eomilly,  M.  E.  based  his 
decision  upon  the  ground  that  parties  who  held  themselves  out  as  brokers 
impliedly  assert  that  they  have  done  everything  to  properly  qualify  them- 
selves to  act  as  such  and  are  therefore  bound  to  make  this  assertion  good  ; 
preferring  this  ground  to  the  ground  of  implied  contract  adopted  by  Sir  A. 
Hart,  in  Green  v.  Weaver.  So  in  the  court  above,  p.  91,  they  were  regarded 
as  representing  themselves  to  the  plaintiff  as  authorized  to  act  for  him  law- 
fully. 

But  where  each  party  knows  the  other's  real  position  in 
relation  to  the  transactions  in  which  they  are  engaged  these 
principles  have  no  application. 

Where  persons  entered  into  an  arrangement  which  they  knew  to  be 

*  In  this  ease,  p.  432,  Sir  A.  Hart  appears  to  misapply  cases  such  as 
African  Co.  v.  Farish:  H.  I.  Co.  v.  Neave,  see  ante,  p.  338:  in  those  cases 
the  agreement  of  the  party  was  to  pay  the  penalty,  not  to  give  the  discovery : 
see  Hare,  pp.  140 — 141. 
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prohibited  by  law  and  to  render  tbem  liable  to  penalties  tbey  must  be  taken 
to  have  known  that  neither  of  them  would  be  able  to  obtain  discovery 
against  the  other  of  the  matters  relating  to  the  transactions  in  which  they 
were  engaged,  or  even  that  it  was  a  condition  that  they  should  not  be  bound 
to  make  disclosures:  see  Sobinsonv.  KitcMn,  21  Beav.  pp.  371—373,  regard- 
ing Short  V.  Jlercier  referred  to  ante,  pp.  311,  326,  as  such  a  case,  (and 
also  a  similar  case  of  Robinson  v.  Lmnond,  15  Jur.  240). 

In  the  same  case  on  appeal,  8  D.  G-.  M.  &  G.  p.  91,  Knight-Bruce,  V.  C. 
expresses  no  opinion  whether  an  allegation  that  the  plaintiff  at  any  time 
during  the  course  of  the  transaction  was  aware  of  the  want  of  qualification 
in  the  broker  would  have  been  material ;  but,  p.  90,  he  approves  Short  v. 
Mercier. 

The  dictum  in  Gascoigne  v.  Sidswell,  Gflb.  186,  that  "  where  two  go  on  an 
unlawful  trade  (infringing  the  E.  I.  Co.'s  trade  monopoly)  they  seem 
entirely  to  have  waived  that  unlawfulness  between  themselves  and  bo  they 
must  answer  "  seems  hardly  reconcileable  with  the  views  above. 

An  executor  or  admiiiistrator  charged  with  fraudulently 
tendering  an  account  of  assets  could  not  escape  discovery  on 
the  ground  of  the  penalties  to  which  he  was  liahle  under  his 
bond  and  oath  duly  to  administer  the  assets :  Grreen  v.  Weaver, 
1  Sim.  pp.  431—432.  And  see  iUd.  pp.  426—426,  where  the 
liability  of  a  broker  to  a  charge  of  perjixry  for  breach  of  his 
oath,  taken  on  being  admitted  broker,  was  held  to  be  no  pro- 
tection to  discovery  of  accounts  to  his  principal,  otherwise  the 
oath  instead  of  securing  his  honesty  would  serve  as  a  screen 
for  the  commission  of  gross  frauds  :  and  see  Wilson  v.  Prince 
referred  to  2  Ves.  p.  244 :  and  see  Robinson  v.  Kitchin,  8 
D.  G-.  M.  &  Gr.  pp.  91 — 92 :  and  see  as  to  a  broker's  oath 
Ex  2Mrte  Byster,  1  Mer.  155.  In  a  suit  to  have  an  award 
decreed  and  performed  the  defendant  was  protected  from 
giving  discovery  so  as  to  charge  himself  with  the  penalty  of 
a  bond  for  the  performance  of  the  award :  Bishop  v.  Bishop, 
1  Eep.  in  Ch.  75. 

But  as  a  general  rule  a  defendant  liable  to  account  in  equity 
even  as  a  trustee  can  protect  himself  from  any  discovery 
whether  by  way  of  production  of  deeds  or  otherwise  which 
may  subject  him  to  penal  consequences,  and  the  plaintiff 
must  prove  his  liability  by  other  means :  see  Parkhurst  v. 
Lowten,  2  Sw.  pp.  212—214,  215. 

A  party  cannot  by  any  agreement  deprive  himself  of  the 
benefit  of  the  protection  given  him  by  law  against  disclosing 
matters  which  might  be  made  the   subject  of  a  criminal 

z2 
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charge  against  him:  Lee  v.  Read,  5  Beav.  p.  385  :  Rohinson 
V.  Kitchen,  21  Beav.  p.  370,  n. 


(g)  Not  in  every  case  of  indictable  Fraud,  Perjunj  or  Conspi- 
racy—  Undenvriters—lii  Eliz.  cap.  5  :  27  Eliz.  cap.  4. 

It  is  not  in  every  ease  where  the  matters  as  to  which  dis- 
covery is  sought  might  furnish  ground  for  an  indictment  for 
fraud  or  perjury :  see  Chadwick  v.  Chadwick,  22  L.  J.  Ch. 
pp.  330,  331:  or  for  eomhination  or  conspiracy:  Mayor  of 
London  v.  Levy,  8  Ves.  p.  403 :  Bummer  v.  Corporation  of 
Chippenham,  14  Yes.  245,  pp.  249,  251 :  A.  G.  v.  Conroy, 
Jones,  791 :  A.  G.  v.  Daly,  Hay.  &  J.  379,  to  defraud  the 
crown  of  revenue :  (but  see  Mayor  of  London  v.  Levy  in  argu- 
ment, pp.  399—401 :  Oliver  v.  Heyivood,  Mayor  of  London  v. 
Ainsley,  1  Anst.  62,  160 :  Hare,  p.  143:  Eedes.  PI.  40—41) : 
that  the  party  will  be  able  to  withhold  the  discovery.  If  that 
were  so  Lord  Eldon  considered  that  it  would  be  difficult  to 
abstract  from  the  apparent  grasp  of  the  common  law  doctrine 
of  conspiracy  nine-tenths  of  the  biUs  in  equity  charging  com- 
bination and  conspiracy  in  the  usual  form  :  Mayor  of  Londmi 
V.  Levy,  p.  403  :  or  not  so  charging  it:  Bummer  t.  Corp. 
Chippenham,  p.  251  :  and  so  where  defendants  are  charged 
with  fraud  in  equity :  Chadwick  v.  Chadimck,  p.  331 :  and 
see  Brownsword  v.  Edwards,  2  Ves.  pp.  243 — 244,  citing 
Wilson  V.  Prince :  see  also  Gartside  v.  Outram,  3  Jur. 
N.  S.  39. 

In  Chetwynd  v.  Linden,  2  Ves.  450  (conspiracy  to  set  up  a  bastard  child  but 
not  for  the  purpose  of  defeating  the  heir  and  therefore  not  an  offence)  Lord 
Hardwioke  observes  that  it  is  not  every  conspiracy  charged  in  a  court  of  equity 
that  would  be  a  ground  for  a  orirainal  prosecution,  and  that  the  boundaries 
are  often  very  nice  between  where  a  matter  is  near  indictable  and  a  fraud 
in  a  court  of  equity. 

See  ante,  p.  339,  as  to  the  oath  of  an  executor,  broker,  &c. 

Underwriters  have  been  allowed  to  have  discovery  to  sup- 
port charges  of  fraud  amounting  to  an  indictable  offence  in 
aid  of  their  defence  to  actions  on  policies :  see  MacaUlay  v. 
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Shaken,  1  BKgh,  N.  S.  pp.  121—122,  133  :  The  Mary,  L.  R. 
2  A.  &  E.  p.  324 :  but  they  have  always  been  specially 
favoured  in  the  matter  of  discovery :  see  post,  Bk.  III.  Oh.  II. 
The  provisions  of  13  Eliz.  cap.  5,  section  3,  and  27  Eliz. 
cap.  4,  section  3,  imposing  penalties  and  forfeitures  on  parties 
to  fraudulent  and  voluntary  conveyances,  could  not  it  was 
held  be  used  to  prevent  discovery:  Bimn  v.  Bunn,  4  D.  Q-.  J. 
&  S.  316. 

The  point  -was  also  touched  upon  in  Wich  t.  Farher,  22  Beav.  59.  In 
Bunn  V.  Bunn  the  discovery  required  was  an  affidavit  of  documents  (qu. 
■whether  in  any  case  objection  can  be  taten  to  making  the  affidavit,  see  ante, 
■p.  316),  and  the  objection  was  that  making  the  affidavit  involved  an  admis- 
sion of  the  possession  and  existence  of  the  deed  ■which  •was  sought  to  be 
impeached  in  the  action,  and  that  if  successfully  impeached  the  defendant 
■would  be  liable  to  penalties  under  section  3  of  13  Eliz.  o.  5,  on  ■which  the 
court  observed  that  the  penalties  did  not  attach  if  the  deed  ■was  defended 
honestly  and  justly  (as  to  ■which  see  also  Mexican^  ^-c.  Co.,  ante,  p.  326).  It 
may  be  noted  that  it  ■was  also  said  that  any  objection  to  the  production  of 
any  particular  document  could  be  considered  on  its  merits  afterwards.  Qu. 
■whether  it  ■was  meant  that  any  objection  of  the  same  kind  could  then  be 
raised. 


Where  a  party  objected  to  produce  documents  on  the 
ground  that  they  tended  to  support  an  indictment  then 
pending  against  him  for  perjury  committed  in  the  suit  pro- 
duction was  ordered  on  the  ground  that  if  it  were  allowed 
to  constitute  a  valid  objection  it  would  hold  out  an  inducement 
to  a  party  to  commit  perjury  at  an  early  stage  of  the  action 
in  order  to  prevent  the  court  from  admiaistering  justice  ia 
the  suit :  Rice  v.  Gordon,  13  Sim.  580. 


YI.   Discovery   tending   to   discredit  a  Party   or  render  him 

Infamous. 

A  party  cannot  escape  the  obligation  of  giving  discovery 
on  the  ground  that  it  would  tend  to  render  him  infamous, 
where  it  does  not  amount  to  a  public  offence  or  an  indictable 
crime :  see  Chettcynd  v.  Linden,  2  Yes.  p.  450  :  Story,  Eq. 
PL  596 :  or  subject  him  to  penal  consequences ;  Wigr.  PL 
271 :  Dan.  Ch.  Pr.  p.  483. 
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In  Parhhurst  v.  Lowten,  1  Mer.  p.  400,  Lord  Bldon  held 
that  where  the  time  for  enforcing  a  penalty  or  forfeiture  has 
expired  discovery  could  not  be  refused  although  it  might 
tend  to  cast  a  very  great  deal  of  reflection  on  his  character 
and  conduct.  And  see  Hare,  p.  132.  So  where  a  crime  has 
been  pardoned,  discovery  cannot  be  withheld,  see  ante,  p.  331. 

In  old  times  acts  of  infamy  or  turpitude  (adultery  for  instance)  subjected 
a  person  to  censure  or  punisliment  by  the  Ecclesiastical  Courts ;  and  this 
was  considered  to  be  punishment  according  to  the  law  of  the  land.  Dis- 
covery therefore  of  such  matters  was  protected :  Brownsword  v.  Edwards, 
2  Ves.  p.  247  :  Franco  v.  Bolton,  3  Ves.  p.  372 ;  so  explained  in  Benyon  v. 
Nettlefold,  3  M.  &  Gr.  p.  103;  and  in  Hare,  p.  132:  Chetioynd  v.  Lindm, 
2  Ves.  450  :  A.  G.  v.  Duplessis,  Park,  p.  163  :  Kedes.  PI.  196. 

Where  discovery  calculated  to  discredit  the  party  is  irrele- 
vant, it  is  scandalous,  see  ante,  p.  105. 


Where  the  party  incurs  no  penalties  the  alleged  illegality 
of  the  transaction  is  no  defence  to  discovery :  Williams  v. 
Tyre,  18  Beav.  366 :  and  see  Benyon  v.  Nettlefold,  ante, 
p.  335. 


VII.  The  position  of  a  Trustee,  &ecutor.  Attorney,  Agent, 
Member  of  Corporation,  in  relation  to  Discovery  pena- 
lising the  Cestui  que  trust.  Legatee,  Client,  Principal 
Corporation. 

A  party  is  only  protected  from  discovering  matter  which 
wiU  expose  himself  and  not  matter  which  will  expose  some 
other  person  (except  his  or  her  wife  or  husband  in  the  case  of 
a  criminal  charge :  see  a  passage  in  Steph.  Dig.  Law  Evid. 
referred  to  10  Q.  B.  D.  p.  113  :  as  of  felony :  Cartwright 
v.  Green,  8  Yes.  405  :  and  see  ante,  p.  61,  as  to  a  married 
woman)  to  penal  proceedings :  King  of  Two  Sicilies  v.  Willcox, 
1  Sim.  N.  S.  p.  329 :  Parhhurst  v.  Lowten,  2  Sw.  pp.  211  212 
214, 215.  '       ' 
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The  position  of  a  trustee  and  an  executor  would  seem  to  he 
as  follows : — 

A  trustee  or  executor  cannot  withliold  discovery  on  the  ground  that  it 
may  criminate  a  person  beneficially  interested  in  the  property,  or  that  it 
would  have  criminated  the  testator  if  he  had  been  aUve. 

Nor  prim^  facie  can  a  trustee  or  executor  having  no  beneficial  interest  in 
the  property  -withhold  discovery  on  the  ground  that  it  may  cause  a  loss  or 
forfeiture  of  that  property. 

But  in  some  oases  the  trustee  is  regarded  for  the  purpose  of  the  action  as 
the  beneficial  owner  of  the  trust  property  :  see  ante,  p.  202.  In  such  a  case 
a  penalty  or  forfeiture  afiecting  the  trust  property  should  it  is  conceived 
be  regarded  as  if  it  affected  property  of  which  the  trustee  was  in  reality 
beneficial  owner,  and  the  trustee  not  only  may  but  is  bound  to  take  the 
objection:  see  Hare,  pp.  132 — 133.  In  Suffolk  v.  Green,  1  Atk.  449  the 
person  named  in  a  usurious  bond,  though  admittedly  only  a  nominee  for 
another  person  not  a  party,  was  allowed  to  withhold  discovery.  Lord 
Hardwieke,  p.  450  says  "Por  as  to  the  objection  that  the  defendant  Green 
will  lose  nothing  by  the  discovery  as  he  has  no  interest :  a  .trustee  has  as 
much  the  benefit  of  the  pleading  of  this  court  as  he  that  has  the  equitable 
interest,  nay  the  cestui  que  trust  is  entitled  to  have  the  privilege  maintained 
by  the  trustee." 

The  position  of  the  executor  must  be  the  same  in  principle  as  that  of  the 
trustee.  Where  he  is  for  the  purpose  of  the  action  regarded  as  representing 
the  testator's  estate  it  is  conceived  that  any  penalty  or  forfeiture  affecting 
that  estate,  whether  through  the  person  of  the  testator  or  otherwise,  may  be 
treated  as  if  it  were  a  penalty  or  forfeiture  affecting  his  own  property  but 
this  in  the  interest  of  those  claiming  under  the  testator. 

Where  an  executor  has  also  a  beneficial  interest,  as  in  Farlchurst  v.  Lowten, 
I  Mer.  391,  pp.  401 — 2,  where  he  was  also  devisee,  he  may  withhold  discovery 
in  respect  of  that  beneficial  interest. 

A  trustee  where  he  is  himself  affected  may  withhold  discovery  from  his 
cestui  que  trust :  Parklmrst  v.  Lowten,  2  Sw.  pp.  211,  212 :   1  Mer.  pp.  401. 

On  the  principle  that  the  protection  is  a  purely  personal 
one  an  attorney  cannot  refuse  to  discover  matter  which  would 
suhjeet  his  client  to  penal  proceedings  unless  it  involves  a 
violation  of  professional  confidence :  Parkliurst  v.  Loiiien,  2 
Sw.  pp.  211,  214,  216,  217. 

So  an  agent  and  his  principal. 

It  is  clear  that  the  clerk  (here  made  a  co-defendant  with 
the  company  for  discovery)  to  the  defendants  cannot  demur 
on  the  ground  that  his  principals  are  Kable  to  penalties  and 
his  answer  could  not  (see  as  to  this  ante,  p.  83)  be  read 
against  them :  Gibbon  v.  Waterloo  Bridge  Co.  5  Pri.  491, 
p.  493. 

Grenerally  therefore  where  a  member  or  officer  of  a  corpora- 
tion is  required  under  the  present  practice  to  give  discovery 
on  its  behalf  no  liability  of  the  corporation  constitutes  any 
objection  to  his  giving  discovery  :  see  King  of  Two  Sicilies  v. 
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Willcox,  post :  except  of  course  to  the  extent  to  wiicli  he 
himself  is  affected:  see  for  instance  MacFaen  v.  Corp.  of  Liver- 
pool, ante,  p.  320  (where  the  town  clerk  would  have  been 
personally  affected  by  the  discovery  which  he  was  called  on 
to  give).  In  fact  it  is  only  in  exceptional  cases  that  a  cor- 
poration can  be  indicted,  as  for  instance  for  not  repairing 
a  bridge  or  not  complying  with  an  order  of  justices :  the 
general  law  of  England  is  that  a  corporation  cannot  be  in- 
dicted for  a  crime :  King  of  Ttco  Sicilies  v.  Willcox,  1  Sim. 
N.  S.  p.  334. 


VIII.  As  to  the  Rule  extending  to  Forfeiture  or  other  Penal 
Proceedings  in  a  Foreign  Country. 

The  rule  is  not  confined  to  penal  proceedings  arising  from 
a  breach  of  or  existing  merely  by  virtue  of  the  municipal  law 
of  this  country :  it  extends  to  penal  proceedings  arising  from 
a  breach  of  the  law  of  a  foreign  country :  U.  S.  A.  v.  Macrae, 
L.  E.  3  Ch.  79,  disapproving  Lord  Oranworth's  opinion  to 
the  contrary  in  King  of  Two  Sicilies  v.  Willcox,  1  Sim.  N.  S. 
pp.  329-331. 

In  this  case  Lord  Cranwortli  founded  Ms  opinion  on  the  -view  that  the 
judge  must  he  able  to  say  as  a  matter  of  law  whether  the  matters  disclosed  or 
relied  on  by  the  party  could  or  could  not  entail  penal  consequences,  but  that 
in  respect  of  penal  consequences  in  a  foreign  country  no  judge  could  know  as 
matter  of  law  what  would  or  would  not  be  penal  in  a  foreign  country,  and 
therefore  could  not  form  any  judgment  as  to  the  force  or  truth  of  the  party's 
objection,  and  that  if  the  principle  was  once  admitted  it  must  be  admitted  in 
all  its  ramifications.  Where,  as  in  that  case,  there  was  nothing  on  the  face  of 
the  proceedings  to  inform  the  mind  of  the  judge  whether  there  was  any  and 
if  any  what  foreign  law  applicable  to  the  case  or  whether  the  parties  had 
incurred  or  made  themselves  liable  to  any  penalty  or  forfeiture  by  their  con- 
duct, and  there  was  only  a  statement  that  they  believed  and  had  been  advised 
that  the  production  of  the  documents  would  expose  and  render  them  subject 
to  criminal  prosecution  punishment  and  penalties  in  Sicily,  the  discovery  was 
properly  ordered,  for  it  did  not  furnish  the  least  information  of  what  the 
foreign  law  was  on  the  subject,  though  it  was  necessary  for  the  judge  to 
know  this  with  certainty  before  he  could  say  whether  the  parties  had  rendered 
themselves  amenable  to  punishment  by  that  law  or  not :  U.  8.  A.  v.  Macrae, 
L.  R.  3  Ch.  pp.  84 — 85,  approving  the  decision  to  that  effect  in  King  of  Tuo 
Sicilies  v.  Willcox.  In  this  case  it  may  also  be  observed  that  the  liability  of 
the  parties  depended  upon  their  voluntary  return  to  Sicily:  Ibid.  p.  332:  and 
see  XI.  S.  A.  v.  Macrae,  p.  87.  But  where  the  XJ.  S.  A.  government  brought 
an  action  for  an  account  of  monies  received  by  the  defendant  as  agent  of  the 
Confederate  government,  and  the  defendant  pleaded  an  act  of  Congress  under 
■jvhich  the  property  of  persons  who  had  acted  as  such  agents  was  liable  to 
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oonfiseation,  and  that  proceedings  by  the  plaintiffs  were  actually  pending 
against  him  for  this  purpose  in  America,  and  where  therefore  the  exact 
nature  of  the  penalties  or  forfeiture  was  precisely  stated,  and  the  plaintiffs 
having  themselves  instituted  proceedings  against  the  defendants  could  not 
,.  "y.*^'^"^  ■^"■^'^'y'  ^^^  "0  expert  to  construe  the  act  was  required,  and  their 
liability  to  forfeiture  of  their  property  was  independent  of  their  return  to 
America,  the  plea  was  held  good  to  discovery  of  matters  relating  to  the 
aUeged  agency;  U.  S.  A.  v.  Macrae,  L.  R.  3  Ch.  79,  pp.  84—87,  afBrming 
on  this  point  L.  R.  4  Eq.  327. 


IX.  Actions  to  recover  Penalties  or  enforce  Forfeitures. 

It  has  been  held  in  a  recent  case  that  the  plaintiff  in  an 
action  to  recover  penalties  is  not  entitled  either  to  interrogate 
or  to  have  discovery  of  documents :  Hunnings  v.  Williamson, 
10  Q.  B.  D.  459  (action  to  recover  penalties  under  Metropolis 
Management  Act,  1855,  s.  54,  for  acting  as  vestryman,  over- 
ruling therefore  Society  of  Apothecaries  v.  Nottingham,  "W.  N. 
75,  p.  259,  an  action  to  recover  penalties  under  the  Apothe- 
caries Act,  where  interrogatories  were  allowed:  see  also  Anon. 
W.  iST.  75,  p.  219,  action  for  penalties  under  Larceny  Act, 
s.  102,  by  common  informer).  The  decision  was  rested  on 
the  ground  that  equity  would  not  before  the  Jud.  Acts  have 
given  discovery  to  a  plaintiff  in  such  an  action,  that  the  case 
did  not  come  within  the  principles  upon  which  previously  to 
those  acts  discovery  was  granted  at  law  or  in  equity,  and  that 
(following  Lyell  v.  Kennedy,  see  ante,  pp.  8  and  9)  where 
there  was  no  right  to  discovery  before  the  acts  there  was  none 
now,  Fisher  v.  Oicen  (as  to  which  see  ante,  p.  318)  dealing 
only  with  actions  where  the  party  had  a  right  to  administer 
interrogatories. 

Some  reliance  seems  to  have  been  placed  on  a  passage  from  a  judgment  of 
Sir  A.  Hart  in  Green  v.  Weaver,  1  Sim.  p.  430,  quoted  in  Chadwick  v.  Chad- 
wicl;,  22  L.  J.  Ch.  p.  330,  and  commented  on  ante,  p.  324,  to  the  effect  that 
equity  would  give  no  discovery  to  aid  the  recovery  of  a  penalty. 

The  author  has  been  unable  to  find  any  case  in  which  discovery  was  sought 
in  equity  for  the  express  purpose  of  aiding  the  prosecution  of  an  action  to 
recover  penalties  or  enforce  a  forfeiture  and  was  refused  on  that  express 
ground.  (See  as  to  discovery  in  aid  of  an  action  for  felony :  Cartwright  v. 
Green,  ante,  p.  324 :  and  as  to  discovery  in  aid  of  actions  for  tort :  post. 
Sect.  X.)  In  every  case  the  ground  on  which  discovery  is  refused  is  that 
based  on  the  maxim  "Nemo  tenetur  seipsum  prodere."  And  so  it  is  put  in 
Eedes.  PI.  194  :  Beames,  Eq.  PI.  258  :  and  see  ante,  p.  322  :  and  not  on  any 
peculiar  reluctance  of  equity  to  assist  penalties  or  forfeitures.  Mr.  Hare, 
in  Hare,  p.  137,  expressly  distinguishes  between  the  rule  that  a  party  is  not 
bound  to  answer  so  as  to  expose  himself  to  pains  penalties  or  forfeitures  from 


346  BK.  II.  CHAP.  I.  SECT.  IX. 

the  principle  that  equity  only  assumes  a  jurisdiction  to  compel  discovery  in 
a  civil  action,  the  objection  not  being  to  the  whole  bill  or  proceeding  as 
seeking  discovery  at  all,  but  to  the  individual  questions  put.  Mr.  Justice 
Story  in  Eq.  PI.  §  521,  lays  it  down  that  it  is  a  universal  rule  in  courts  of 
equity  not  to  lend  their  aid  to  enforce  any  penalty  or  forfeiture ;  and  so  in 
Story,  Eq.  Jur.  §  1509,  that  a  bill  of  discovery  wiU  not  lie  in  cases  which 
involve  penalties  or  forfeitures  of  a  public  nature  nor  those  of  a  private 
nature  unless  waived ;  and  see  ibid.  §§  1319, 1494.  But  the  authorities  which 
he  quotes  in  support  are  all  cases  of  the  kind  above,  where  that  is  to  say  the 
ground  of  objection  is  not  the  purpose  for  which  the  discovery  is  sought  but 
the  effect  of  giving  the  discovery.  It  probably  is  so  that  equity  would  not 
have  granted  discovery  in  aid  of  the  prosecution  of  such  actions,  partly 
perhaps  on  the  ground  that  it  was  the  business  of  equity  to  relieve  against 
and  not  to  assist  forfeitures :  see  Eonbl.  Eq.  bk.  vi.  ch.  iii.  §  5  ;  A.  G.  v. 
Jlindky,  1  Eq.  Ca.  Ab.  131 :  and  1  Eq.  Ca.  Ab.  131,  para.  9 :  but  both  text 
writers  and  judges  seem  to  have  relied  in  support  of  this  proposition  upon 
cases  which  were  decided  on  totally  different  grounds. 

There  were  four  cases  at  common  law  under  the  0.  L.  P. 
Acts  where  application  was  made  by  the  plaintifE  for  leave  to 
administer  interrogatories  in  actions  of  ejectment  founded  on 
forfeiture. 

In  May  v.  SawTcins,  11  Bxoh.  210  (ejectment  for  breach  of  covenant  to 
insure)  the  application  was  refused  on  a  technical  ground,  the  judges  how- 
ever strongly  disapproving  such  an  application.  In  Chester  v.  Wortley,  17 
0.  B.  410  (ejectment  for  breach  of  covenants  in  lease)  leave  was  granted,  it 
being  considered  that  the  proper  time  to  object  was  on  putting  in  the 
answer,  the  grounds  of  objection  to  be  then  stated  to  each  question,  follow- 
ing Oshorn  v.  London  Dock  Co.,  a  different  case,  see  ante,  p.  320.  In  Blyth  v. 
L' Estrange,  3  F.  &  E.  154  (ejectment  on  forfeiture  against  copyhold  tenant) 
leave  was  refused.  In  Fije  v.  Buttcrfield,  5  B.  &  S.  829  :  34  L.  J.  Q.  B.  19 
(ejectment  on  forfeiture  for  underletting)  after  an  elaborate  argument  leave 
was  refused  on  the  ground  (p.  837)  that  a  bill  of  discovery  would  not  have 
been  allowed  in  equity  where  the  answers  might  have  the  effect  of  causing  a 
forfeiture  of  an  estate  :  and  see  Cork  v.  Potter,  I.  R.  11  C.  L.  94  :  Browne  v. 
Davies,  2  L.  R.  Ir.  434. 

It  may  be  noted  that  though  equity  refused  to  give  disco- 
very in  aid  of  the  prosecution  of  an  action  for  personal  tort 
the  common  law  courts  under  the  0.  L.  P.  Acts  were  in  the 
habit  of  doing  so  :  see  post,  Section  X. 


X.  Actions  for  Tort.* 

In  early  times  there  was  some  doubt  as  to  the  extent  to 
which  a  court  of  equity  would  interfere  to  give  discovery  in 

*  Considered  here  for  convenience,  see  ante,  p.  4. 
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aid  either  of  the  prosecution  of  or  the  defence  to  actions  for 
tort.     The  equity  practice  is  discussed  post,  p.  348. 

Under  the  powers  conferred  upon  them  by  the  0.  L.  P. 
Acts  the  commoa  law  judges  considered  that  they  were 
authorized  to  grant  discovery  in  actions  for  tort  both  to  the 
plaintiJff  and  defendant,  though  they  admitted  that  in  equity 
a  bill  of  discovery  could  not  be  filed  in  aid  of  the  prosecution 
of  an  action  for  personal  tort :  Pye  v.  Butterfield,  34  L.  J. 
a.  B.  pp.  19,  20  :  5  B.  &  S.  pp.  837—839.  In  numerous 
actions,  chiefly  actions  for  slander  or  libel,  this  jurisdiction 
was  exercised  in  favour  of  either  party,  but  as  a  matter 
purely  for  the  court's  discretion :  see  libel  cases  cited  ante, 
pp.  319 — 320  :  slander  cases  (interrogatories by  plaintiff ),j!Jos^, 
p.  463 :  Gmirley  v.  PUmsoll  (interrogatories  by  defendant  in 
action  for  libel),  j90s^,  p.  463  :  Metropolitan,  S^c.  Co.  v.  Ilair/n'iis 
(inspection  by  defendant  in  action  for  libel),  ^jos^,  p.  463  :  see 
also  Macaulay  v.  SliakeU,  post,  p.  348. 

Now  although  generally  the  equity  practice  of  discovery 
has  since  the  Jud.  Act  superseded  the  common  law  practice 
of  discovery:  see  ante,  pp.  5,  7 :  the  rights  which  existed  under 
the  C.  L.  P.  Acts  to  discovery  in  aid  both  of  the  prosecution 
of  and  defence  to  actions  for  personal  tort  have  not  been 
destroyed  by  the  Jud.  Acts  and  Rules  but  still  remain :  see 
ante,  pp.  8,  9.  But  the  exercise  of  these  rights  in  such  actions 
is  governed  by  or  modelled  upon  the  equity  practice  of  dis- 
covery generally,  just  as  all  discovery  of  a  criminatory  cha- 
racter is  now  regulated  by  that  practice :  that  is  to  say,  the 
common  law  discretion  to  disallow  the  interrogatories  is  gone ; 
if  they  are  relevant  they  must  be  allowed  (see  as  to  the  effect 
of  the  new  rule  necessitating  the  leave  of  the  court  to  inter- 
rogate, ante,  p.  91)  and  the  objection  to  them  as  being  of  a 
criminatory  character  must  be  taken  on  oath  in  the  answer, 
though  it  may  be  a  case  where  a  plaintiff  is  seeking  discovery 
in  an  action  for  libel,  and  where  almost  of  necessity  the  dis- 
covery, if  relevant,  must  be  such  as  tends  to  prove  the  libel 
and  is  therefore  as  a  rule  (but  see  McLouglin  v.  Bwyer  and 
Collins  V.  Yates  cited  ante,  pp.  319,  320)  criminatory :  and  so 
as  to  discovery  and  production  of  documents :  see  Laml)  v. 
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Munster,  ante,  p.  328  :  WcM  v.  East,  ante,  p.  315  :  Atherk;y 
T.  Hartey  disapproved,  ante,  p.  318  :  Balrymple  v.  Leslie,  ante, 
p.  131  :  (see  also  Hill  v.  CampMl,  ante,  p.  320) :  Allhusen  v. 
Labouehere  (interrogatories  by  defendant),  ante,  p.  317 :  and 
generally,  ante,  p.  317. 

The  equity  practice : — (see  ante  as  to  the  common  law 
practice. 

(a)  As  to  actions  for  tort  to  property. 

Discovery  (and  even  relief)  seems  frequently  to  have  been  granted  in 
equity  in  aid  of  the  prosecution  of  actions  for  tort  to  property,  especially 
where  by  the  secret  contrivance  of  it,  it  could  not  be  proved :  Fonbl.  Eq. 
bk.  6,  ch.  3,  §  5  :  such  as  trespass:  -B.  /.  Co.  v.  Sandys,  1  Vern.  129:  and  see 
Cage  v.  Warner,  1  Eq.  Ca.  Ab.  76  :  Hard.  182  :  as  where  a  man  carried  his 
mine  under  his  neighbour's  ground :  JE.  I.  Co.  v.  Svans,  1  Vern.  p.  309 : 
Taylor  v.  Crompton,  Bun.  95 :  or  trover,  as  where  a  man  ran  away  with  a 
casket  of  jewels :  JE.  I.  Co.  v.  Evans :  and  see  Sloman  v.  Beathjield,  JBun.  18  : 
Macdesjield  v.  Davis,  3  V.  &  B.  16.  In  Seathcote  v.  Fleet :  Morse  v.  £ucJe- 
worth,  2  Vern.  442  :  bills  of  discovery  in  aid  of  actions  for  damages  were 
allowed  on  the  express  ground  that  the  damages  arose  out  of  a  contract  or 
undertaking. 

It  is  a  mistake  to  say  a  man  shall  not  have  discovery  in  this  court  for 
matters  that  sound  in  tort :  H.  I.  Co.  v.  Evans,  p.  307. 

"  It  was  next  argued  that  a  court  of  equity  would  not  lend  its  aid  either 
for  discovery  or  commission  to  either  party  in  an  action  at  law  proceeding  ex 
delicto.  I  cannot  but  consider  the  cases  of  Cojamaul  v.  Verelst  and  Njcoll  v. 
Verelst,  4  B.  P.  C.  pp.  407  and  426,  as  being  some  authority  the  other  way. 
It  did  not  occur  to  the  very  distinguished  counsel  who  were  employed  in 
those  cases  that  any  such  point  could  be  sustained.  No  such  limitation  of 
the  jurisdiction  as  to  discovery  is  hinted  at  in  any  book  of  practice  or  by  the 

dictum  of  any  judge I  am  not  therefore  prepared  to  say  that  a 

court  of  equity  will  refuse  its  ordinary  aid  to  the  parties  in  any  action  at  law 
proceeding  for  a  civil  remedy :  Sir  John  Leach  in  Thorpe  v.  Maeaulay,  5  Madd. 
p.  230. 

(b)  As  to  actions  for  personal  tort  (the  equity  practice,  see 

ante). 

The  right  of  a  defendant  in  an  action  for  personal  tort  to  discovery  seems 
never  to  have  been  the  subject  of  an  actual  decision  in  equity,  though  it  was 
discussed  in  Maeaulay  v.  Shakell,  before  the  House  of  Lords :  1  Bligh,  N.  S. 
96.  This  case  is  treated  in  Wilmot  v.  Maeeabe,  4  Sim.  p.  266  (and  see  Steward 
V.  Nugent,  1  Keen,  p.  203)  as  having  actually  decided  that  a  bOl  of  discovery 
might  be  filed  in  aid  of  the  defence  to  a  civil  action  for  personal  tort,  or  at  all 
events  in  aid  of  the  defence  to  a  civil  action  for  libel.  This  however  is  not 
so.  This  case  seems  also  to  have  been  misunderstood  by  Mr.  Hare :  see 
Hare,  pp.  117 — 118 :  and  see  Bill  v.  Campbell,  L.  R.  10  C.  P.  p.  247  :  note  to 
Story,  Eq.  Jur.  §  1494:^  and  Story,  Eq.  PI.  597.  The  suit  was  brought  by 
the  defendant  to  a  civil  action  for  libel  for  discovery  an  injunction  and  &■ 
commission  to  examine  witnesses :  and  the  ground  taken  by  the  plaintiff  in 
resisting  it  was  that,  the  publication  of  the  libel  being  an  indictable  offence, 
the  defendant  was  not  entitled  to  the  assistance  of  a  court  of  equity,  his  case 
being  founded  upon  and  arising  out  of  the  commission  by  him  of  such  indict- 
able offence,  and  that  therefore  by  his  own  showing  he  had  come  to  protect 
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himself  against  the  cousequence  of  his  crime,  and  there  was  no  precedent  for 
such  a  bill  in  aid  of  a  plea  to  an  action  for  libel  averring  the  truth  of  the 
libel.  And  this  also  was  the  question  which  the  House  of  Lords  considered 
to  be  before  them,  that  is  to  say  whether  a  defendant  in  such  an  action  could 
bring  a  bill  in  a  court  of  equity  to  prove  the  truth  of  the  libel  (see  pp.  123, 
126,  135)  or  whether  a  court  of  equity  ought  not  to  interfere  at  all  (seep.  126). 
The  actual  decision  (see  pp.  116,  129),  following  in  fact  Cojamaul  v.  Verelst 
and  Xieol  v.  Verelst,  4  B.  P.  C.  406,  416,  suits  in  aid  of  the  defence  to  civil 
actions  for  malicious  arrest  and  imprisonment,  was  that  the  defendant  was 
entitled  to  a  commission,  and  the  demurrer  being  to  the  whole  bill  was  there- 
fore overruled.  The  proposition  contended  for  by  Lord  Eldon  was  (see  pp. 
126 — 127)  that,  if  a  plaintiff  having  an  option  either  to  prosecute  the  defen- 
dant for  an  indictable  offence  or  proceed  against  him  civilly  thinks  proper  to 
go  into  a  court  of  law  for  a  recompense  in  matter  of  damages,  that  makes  it 
a  civil  action,  and  the  defendant  has  as  good  a  right  to  pursue  his  defence  to 
it  as  a  civil  proceeding  as  the  plaintiff,  even  (p.  128)  if  it  be  to  assist  a  plea 
of  justification  (see  also  the  equity  cases  of  Wilmot  v.  Maccabe,  4  Sim.  p.  266, 
and  Stewart  v.  Xugent,  \  Keen,  201  :  and  the  common  law  cases  of  Metropo- 
litan, ^-c.  Co.  X.  Saickins  and  Gom-ley  v.  FUmsoll,  post,  p.  463).  But  this 
proposition  was  not  absolutely  laid  down  in  its  integrity  so  as  to  cover  a  bill 
for  discovery.  At  the  same  time  it  is  not  conceived  that  it  was  intended  to 
be  suggested  that  the  plaintiff  in  the  action  should  be  deprived  of  the  right 
which  he  would  have  in  any  action  to  object  to  give  any  particular  discovery 
on  the  ground  of  its  criminatory  character.  A  plaintiff  even  in  equity  is 
under  no  greater  obligation  in  this  respect  than  a  defendant :  see  Story,  Eq. 
PI.  §  597 :  Bishop  of  London  v.  Fytche,  1  B.  P.  C.  96  :_  Soneywood  r.  Seltvyn,  3 

Atk.  p.  276  :  Southall  v.  ,  T.  308 :  see  however  extracts  from  Wildbore  v. 

Parker,  referred  to  ante,  p.  334.  See  also  generally  as  to  the  position  of  a 
plaintiff  in  regard  to  discovery,  post,  pp.  458,  467. 

In  Thorpe  v.  Macaulay,  5  Mad.  218,  a  suit  of  a  similar  character  to 
Macaulay  v.  Shakell,  the  same  ground  was  taken  in  argument,  the  same 
views  put-forward  by  Sir  John  Leach,  p.  231,  and  the  demurrer  overruled 
on  the  same  grounds,  leave  however  being  given  to  file  a  separate  demurrer 
to  the  discovery  on  the  ground  that  the  whole  object  of  the  discovery  being 
(p.  229)  to  prove  the  truth  of  the  libel,  in  other  words  to  prove  the  truth  of 
the  criminal  matter  charged,  it  was  demurrable  (see  ante,  p.  318). 

There  is  no  instance  to  be  found  of  any  bill  in  equity  having  been  filed  in 
aid  of  the  prosecution  of  an  action  to  recover  damages  for  personal  tort. 
And  Lord  Langdale  in  Glyn  v.  Houston,  1  Keen,  p.  337,  in  reference  to  this 
fact  says,  "  I  have  looked  into  the  authorities  which  tend  very  much  to  con- 
firm my  opinion  that  a  bill  of  discovery  cannot  be  sustained  in  aid  of  an 
action  for  a  mere  personal  tort.  If  it  were  expressly  necessary  to  decide  the 
point  I  think  it  clear  what  the  course  of  my  duty  would  be."  And  then  he 
goes  on  to  say  that  the  bill  being  one  of  which  the  whole  object  was  to  have 
discovery  of  matter  on  which  a  criminal  charge  might  be  founded  (illegal 
assault  and  imprisonment)  it  could  not  be  sustained. 
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CHAPTER  II. 

LEGAL  PROFESSIONAL  PBIVILEGE. 


Part  I. 


GENERALLY  AS  TO  THE  DOCTRINE  OF  LEGAL  PROFESSIONAL 
PRIVILEGE  INDEPENDENTLY  OF  THE  FACT  WHETHER  (see 
post,  p.  358)  THE  DISCOVERY  IS  SOUGHT  OF  THE  CLIENT 
OR  OF  THE  LEGAL  ADVISER. 

I.  The  Doctrine. 

The  object  meaning  and  general  scope  of  the  doctrine  is 
clearly  set  forth  in  the  following  passages : — 

"As  ty  reason  of  the  complexity  and  difficulty  of  our  law  litigation  can 
only  be  properly  conducted  tiy  professional  men,  it  is  absolutely  necessary 
that  a  man  in  order  to  prosecute  his  rights  or  to  defend  himself  from  an  im- 
proper claim  should  have  recourse  to  the  existence  of  professional  lawyers, 
and,  it  being  so  absolutely  necessary,  it  is  equally  necessary,  to  use  a  vulgar 
phrase,  that  he  should  be  able  to  make  a  clean  breast  of  it  to  the  gentleman 
•whom  he  consults  with  a  view  to  the  prosecution  of  his  claim  or  the  substan- 
tiating his  defence  against  the  claims  of  others :  that  he  should  be  able  to 
place  unrestricted  and  unbounded  confidence  in  the  professional  agent  and 
that  the  communications  he  so  makes  to  him  should  be  kept  secret  unless 
with  his  consent  (for  it  is  his  privilege  and  not  the  privilege  of  the  confiden- 
tial agent),  that  he  should  be  enabled  properly  to  conduct  his  litigation"  •- 
Jessel,  M.  R.  in  Anderson  v.  Banle  of  British  Columbia,  2  Oh.  D.  p.  649. 

In  JToods  V.  Woods,  i  Ha.  p.  85  Wigram,  V.  C.  expressed  his  opinion  that 
so  long  as  the  state  of  the  law  should  make  it  impossible  for  parties  to  be 
their  own  lawyers  and  to  act  without  professional  advice  it  was  indispensably 
necessary  that  the  privilege  conceded  to  professional  communications  should 
be  maintained  at  least  to  the  extent  to  which  it  was  then  established. 

' '  The  unrestricted  communication  between  parties  and  their  professional 
advisers  has  been  considered  to  be  of  such  importance  as  to  make  it  advisable 
to  protect  it  even  by  the  concealment  of  matter  without  the  discovery  of 
which  the  truth  cannot  be  ascertained ' ' :  Lord  Langdale  in  Eeece  v.  Trye,  9 
Beav.  p.  319.  (It  may  be  observed  that  Lord  Langdale  viewed  the  privilege 
with  disfavour  in  some  respects,  see  post,  p.  370 :  and  Miglit  v.  Robinson,  8 
Beav.  p.  34:  and  Storey  \.  Lennox,  1  Keen,  pp.  349 — 350.) 

"  The  relation  between  the  client  and  his  professional  legal  adviser  is  a 
confidential  relation  of  such  a  nature  that  to  my  mind  the  maintenance  of  the 
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privUege  with  regard  to  it  is  essential  to  the  interests  of  justice  and  the  well- 
being  of  society.  Though  it  might  occasionally  happen  that  the  removal  of 
the  privilege  would  assist  in  the  elucidation  of  matters  in  dispute  I  do  not 
think  this  occasional  benefit  justifies  us  in  incurring  tlie  attendant  risk  "  ^ 
Cockbum,  C.  J.  in  Soutlmark  Water  Co.  v.  Quid-,  3  Q.  B.  D.  p.  317. 

"  The  protection  is  of  a  very  h'mited  character  and  is  restricted  in  this 
country  to  obtaining  the  assistance  of  lawyers  as  regards  the  conduct  of 
litigation  on  the  rights  to  property.  It  has  never  gone  beyond  the  obtaining 
legal  advice  and  assistance,  and  all  things  reasonably  necessary  in  the  shape 
of  communication  to  the  legal  advisers  are  protected  from  production  or  dis- 
co very  in  order  that  that  legal  advice  may  be  obtained  safely  and  sufficiently ' ' : 
Jessei,  21.  B.  in  iriieeUr  v.  Le  Marekant,  17  Oh.  D.  pp.  681— C82. 

' '  The  rule  which  protects  from  disclosure  confidential  communications 
between  soUcitor  and  cHent  does  not  rest  simply  upon  the  confidence  reposed 
by  the  client  in  the  solicitor,  for  there  is  no  such  rule  in  other  cases  in  which 
at  least  equal  confidence  is  reposed :  in  the  cases  for  instance  of  the  medical 
adviser  and  patient,  and  of  the  clergyman  and  prisoner.  It  seems  to  rest  not 
upon  the  confidence  itself  but  upon  the  necessity  of  carrying  it  out.  Lord 
Brougham  in  Greenough  v.  Gashell,  1  M.  &  K.  p.  103,  gives  I  think  the  true 
foundation  of  it.  He  says,  '  It  is  founded  on  a  regard  to  the  interests  of 
justice  which  cannot  be  upholden  and  to  the  administration  of  justice  which 
cannot  go  on  without  the  aid  of  men  skilled  in  jurisprudence  in  the  practice 
of  the  courts  and  in  those  matters  affecting  rights  and  obligations  which 
form  the  subject  of  all  judicial  proceedings.  If  the  privilege  did  not  exist  at 
all  every  one  would  be  thrown  upon  his  own  legal  resources  :  deprived  of  all 
professional  assistance  a  man  would  not  venture  to  consult  any  skilful  person 
or  would  only  dare  to  tell  his  counsellor  half  his  case.'  This  then  being  the 
foundation  of  the  rule  the  court  when  called  on  to  apply  it  must  of  course 
have  regard  to  the  foundation  on  which  it  rests  and  not  extend  it  to  cases 
which  do  not  fall  within  the  mischief  it  was  designed  to  prevent ' ' :  Turner, 
V.  C.  in  Rusnell  v.  Jackson,  9  Ha.  p.  391 :  and  see  Truro,  L.  C.  in  Ghjn  v. 
Caidjield,  3  M.  &  Gr.  pp.  474 — 473  :  Knight  Bruce,  V.  C.  in  Pearse  v.  Pearse, 
1  D.  G.  &  Sm.  pp.  28—29 :  Cotton,  L.  J.  in  Kennedy  v.  Lyell,  23  Ch.  D. 
p.  404 :  Lord  Blackburn,  ibid.  9  App.  Ca.  86  :  Lord  Brougham  in  Bolton  v. 
Corp.  of  Liverpool,  1  M.  &  K.  p.  94  :  and  Lyell  y.  Kennedy,  citeA.  post,  p.  393. 

The  exercise  of  the  priyilege  is  not  to  be  allowed  to  pre- 
judice the  client. 

In  Wentworth  v.  Lloyd,  10  H.  L.  C.  589,  the  Master  of  the  RoUs  had  laid 
it  down  that  where  a  client  (the  plaintiff)   chose  to  exercise  his  privilege  to 

Erevent  his  sohcitor  as  witness  from  divulging  confidential  communications 
e  must  be  subject  to  the  rule  that  the  keeping  back  of  evidence  must  be 
taken  most  strongly  against  the  person  who  does  so.  Lord  Chelmsford 
protested  strongly  against  any  such  proposition  as  (p.  590)  being  entirely  at 
variance  with  principle  and  utterly  in  contradiction  to  the  privilege  of  pro- 
fessional confidence,  and  as  (p.  692)  denying  him  the  protection  afforded  him 
by  the  law  for  public  purposes,  and  taking  away  a  privilege  which  could 
thus  only  be  asserted  to  his  prejudice. 

And  the  same  considerations  seem  applicable  to  the  case  where  discovery 
is  sought  from  the  client  himself. 
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II.  Exceptions  to  the  Privilege — Fraud — Illegal  Purposes- 
Criminal  Matter — See  also  other  cases  of  non-existence  of 
the  Privilege,  post,  Part  III.  Sect.  I. 

When  a  solicitor  is  party  (with  his  client)  to  a  fraud  no 
privilege  attaches  to  the  communications  with  him  upon  the 
suhject  because  the  contriving  of  a  fraud  is  no  part  of  his 
duty  as  solicitor  :  Russell  v.  Jackson,  9  Ha.  p.  392. 

It  is  not  accurate  to  speak  of  cases  of  fraud  contrived  by 
the  client  and  solicitor  in  concert  together  as  cases  of  excep- 
tion to  the  general  rule.  They  are  cases  not  coming  within 
the  rule  itself ;  for  the  rule  does  not  apply  to  all  which 
passes  between  a  chant  and  his  solicitor,  but  only  to  that 
which  passes  between  them  in  professional  confidence ;  and 
no  court  can  permit  it  to  be  said  that  the  contriving  of  a 
fraud  can  form  part  of  the  professional  occupation  of  an 
attorney  or  solicitor :  Follett  v.  Jefferys,  1  Sim.  N.  S.  p.  17 : 
and  so  Charlton  v.  Cootnbes,  4  Griff,  p.  380  :  and  see  Bowles  v. 
Stewart,  1  Soh.  &  Lef.  229. 

There  is  no  difference  it  seems  whether  the  disclosure  be 
sought  from  the  client  or  the  solicitor  :  see  Follett  v.  Jefferys, 
1  Sim.  N.  S.  p.  16 :  and  cases  cited  joos^,  p.  353  to  p.  355. 

Nor  whether  the  disclosure  sought  be  of  the  contents  of 
documents  or  by  way  of  actual  production  :  Follett  v.  Jefferys, 
p.  15  :  ihid.  13  Jur.  973,  465.  But  in  the  absence  of  the  client 
the  solicitor  could  not  be  ordered  by  way  of  discovery  to  pro- 
duce documents  the  property  of  the  client :  see  post,  p.  429, 
and  ante,  p.  199. 

The  cases  where  discovery  has  been  had  from  a  solicitor 
made  a  party  for  the. purpose  of  costs  are  considered  ante, 
pp.  49,  55. 

See  also  Qresley  v.  Mousley,  3  K.  &  J.  288,  referred  to  post, 
p.  386,  where  persons  claiming  under  the  client  impeached  a 
purchase  by  the  solicitor  from  the  client,  a  case  however 
which  obviously  involves  different  considerations. 

There  are  three  requisites  necessary  to  oust  the  privilege 
on  this  ground,  (a)  there  must  be  a  fraud,  (b)  the  discovery 
must  be  connected  with  the  fraudulent  acts,  (c)  the  legal 
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adviser  must  be  a  party  or  quasi-party  to  the  fraud  (but  see 
as  to  a  crime  as  opposed  to  a  civil  ivaudpost,  p.  355). 

(a)  There  must  be  a  fraud. 

For  -what  constitutes  fraud  for  this  purpose  :  see  FolUtt  v.  Jefferys,  1  Sim. 
N.  S.  pp.  15—16  :  Eeynellr.  Sprye,  1  D.  &.  M.  &  Q.pp.  685—686  :  Marshall 
T.  Sladdon,  7  Ha.  p.  442 :  and  ante,  p.  50. 

In  every  case  on  tlie  subject  the  suit  was  actually  founded  on  the  very 
fraud,  for  instance  a  suit  impeaching  a  deed  for  fraud.  Where  therefore 
the  case  as  alleged  in  the  hill  did  not  amount  to  a  fraud  the  privilege  must 
obtain  :   Follett  v.  Jefferys. 

Qu.  whether  if  a  fraud  be  alleged  and  denied  the  privilege  is  destroyed : 
Meynell  v.  Sprye,  10  Beav.  p.  54 :  Hawkins  v.  Gathercole,  1  Sim.  N.  S.  150, 
"where  the  alleged  collusion  between  the  client  and  solicitor  also  a  defendant 
was  denied  but  the  point  was  not  raised  one  way  or  the  other :  Greenough 
V.  Gaskell,  1  M.  &  K.  9S.  In  this  last  case  the  solicitor  was  charged  with 
having  induced  the  plaintiff  to  join  with  his  client  iu  a  promissory  note  by 
representing  his  client  to  be  a  solvent  person :  the  solicitor  denied  that  the 
note  had  been  made  at  his  instance :  privilege  was  allowed  to  letters  and  memo- 
randa relating  to  the  matters  in  question  apparently  without  any  reference  hy 
Lord  Brougham  to  the  fraud :  see  also  Kelly  v.  Jackson,  13  Ir.  Eq.  Kep. 
129,  where  it  was  held  that  the  soKcitor  by  his  form  of  pleading  had  admittted 
the  charge  made  against  him  of  being  party  to  the  fraud.* 

(b)  The  discovery  must  be  connected  with  the  fraudulent 

acts :  Follett  v.  Jefferys,  1  Sim.  N.  S.  p.  15. 

For  instance  iu  the  case  of  a  fraudulent  deed  both  client  and  soHcitor  (he 
being  a  party  to  the  fraud :  see  post)  would  be  bound  to  discover  aH  which 
had  passed  between  them  in  reference  to  its  preparation ;  ibid.  p.  16. 

In  BUnkinsop  v.  Blenklnsop,  10  Beav.  276,  a  suit  to  set  aside  as  fraudulent 
a  conveyance  made  from  the  defendant  to  his  solicitor  (co-defendant)  pending 
another  suit,  letters  relating  to  this  other  suit  were  protected,  though  other- 
wise if  it  had  appeared  that  they  related  to  the  preparation  of  the  deed,  the 
solicitor  being  charged  to  be  a  party  to  the  fraud.  In  this  case  production 
was  ultimately  ordered  of  the  documents,  see  post,  p.  425,  and  they  were  read 
iu  evidence,  19  L.  J.  Ch.  425. 

(c)  The  legal  adviser  must  be  a  party  or  quasi-party  to  the 

fraud  (but  see  as  to  a  crime  as  opposed  to  a  civil  fraud 
post,  p.  355) :  see  the  passages  cited  ante,  p.  352  :  Oreen- 
ough  V.  Gaskell,  1  M.  &  K.  p.  109 :  Diffin  v.  8mith, 
Peake,  108. 
All  the  authorities  are  clear  on  this  point:  the  opinion  therefore  of  Malins, 
V.  C.  in  Phillips  v.  Solmer,  15  W.  R.  578,  p.  579,  that  where  parties  were 


*  The  recent  ease  of  B.  v.  Cox  and  Bailton  (June  20th  and  27th — the  judg- 
ment in  which  has  not  yet  been  delivered)  seems  to  bear  upon  this  point,  for 
a  question  was  raised  in  argument  whether  some  independent  evidence  of 
the  fact  that  the  communication  was  for  a  criminal  purpose  must  not  have 
been  given  in  order  to  justify  the  court  iu  calling  on  a  solicitor  as  witness  to 
disclose  the  matter  or  purpose  of  the  communication. 

D.  A  A 
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charged  with  fraud  they  could  not  claim  privilege  for  any  communications 
whether  opinions  of  counsel  or  letters  hy  or  to  them  relating  to  those  opinions 
(and  see  also  his  argument  as  counsel  in  Charlton  v.  Coombes,  4  GifE.  p.  378, 
to  the  eif ect  that  the  fraud  of  the  client  without  any  participation  of  the 
solicitor  takes  the  case  out  of  the  rule)  cannot  be  upheld.  The  decision  in  this 
case  may  perhaps  be  supported  on  other  grounds :  it  was  an  application  by 
next  of  kin  against  executors  and  the  documents  related  to  an  administration 
suit  which  the  next  of  kin  were  seeking  to  stay  on  the  ground  of  fraud,  see 
post,  p.  386. 

The  solicitor  must  be  acting  particeps  criminis  and  not  in  the  true  relation 
of  solicitor  and  client :  see  Eeijndl  v.  Spri/e,  H  Beav.  618. 

It  is  not  enough  that  the  oUent  committed  a  fraud,  but  in  order  to  take 
the  case  out  of  the  privilege  there  must  be  some  specific  charge  in  the  bill 
connecting  the  solicitor  with  the  fraud:  Charlton  \.  Coombes,  4  Gifi.  p.  381: 
and  see  Follett  v.  Jefferys,  1  Sim.  N.  S.  pp.  15 — 16. 

There  can  be  no  doubt  that  if  a  solicitor  is  a  co-conspirator  (see  also 
Greenouffh  v.  Gaskell,  p.  109)  with  a  defendant  in  the  cause  in  concocting  a 
fraud  in  respect  of  which  the  suit  seeks  relief  the  privilege  does  not  cover 
such  a  case :  Charlton  v.  Coombes,  i  GifE.  p.  380,  where  there  was  no  single 
passage  in  the  bill  charging  the  solicitor  (witness)  with  the  fraud  or  with 
any  fraud:  he  was  employed  in  the  ordinary  way:  p.  381.  Follctt  v.  Jefferys 
was  the  exact  reverse :  there  was  a  charge  that  the  defendant  and  sohoitor 
took  counsel  together,  &c.  (to  make  a  deed),  but  the  alleged  circumstances 
were  held  not  to  amount  to  fraud. 

So  in  Mornington  v.  Mornington,  2  J.  &  H.  697,  pp.  702 — 703,  communica- 
tions between  the  defendant  and  her  solicitor  in  the  course  of  the  preparation 
of  a  deed  which  it  was  being  sought  to  set  aside  as  fraudulent  were  held  to 
be  covered  by  privilege  on  the  ground  that  it  was  not  averred  that  the  soli- 
citor took  any  part  in  the  fraudulent  proceeding-,  all  that  was  alleged  with 
respect  to  him  being  that  he  was  instructed  to  and  did  prepare  the  deed,  the 
fraud  charged  being  collateral  to  the  communication  with  the  solicitor,  and 
there  was  therefore  nothing  to  bring  it  within  the  rule  that  where  a  fraud  is 
concocted  between  the  client  and  solicitor  the  communication  by  which  it  is 
effected  must  be  produced. 

See  also  Anon.  Skinner,  404,  referred  to  in  Grcenoiigh  y.  Gaskell,  1  M.  &  K. 
p.  105,  where  the  attorney  who  drew  an  alleged  corrupt  agreement  was  not 
allowed  to  be  examined  as  to  the  matter  of  it :  Cromack  v.  Heathcote,  2  Brod. 
&  B.  4,  where  the  attorney  who  had  been  applied  to  by  the  defendant  to 
draw  an  assignment  alleged  to  be  in  fraud  of  his  creditors  and  on  that 
ground  had  refused  to  draw  it  was  protected  from  giving  evidence :  Shellard 
T.  Harris,  5  C.  &  P.  592,  where  an  attorney  as  witness  was  protected  (the 
question  in  the  action  being  whether  a  deed  from  an  insolvent  to  the  defen- 
dant was  bonS  fide  or  fraudulent)  from  answering  whether  the  insolvent  had 
not  apphed  to  him  to  draw  a  conveyance  in  fraud  of  his  creditors,  and  also 
whether  he  asked  his  advice  for  a  lawful  or  unlawful  purpose,  for,  p.  594, 
it  might  be  that  he  asked  whether  a  particular  thing  could  legally  be  done 
(see  M.  V.  Cox,  post,  p.  355) :  Chant  v.  Sroion,  9  Ha.  79,  a  suit  to  impeach  an 
appointment  as  fraudulent,  where  the  attorney  who  drew  it  was  allowed  to 
claim  privilege. 

Qn  the  other  hand  in  HeynellM.  Sprye,  10  Beav.  pp.  66 — 57,  it  was  said  that 
the  letter  was  not  written  in  professional  confidence  for  the  purpose  of 
obtaining  professional  assistance  but  that  the  client  having  a  particular 
purpose  in  view  made  the  attorney  his  tool  and  not  his  adviser.  In  this  case 
the  client  had  penned  a  letter  to  be  copied  and  sent  to  biTn  by  his  attorney  as 
if  emanating  from  the  attorney  himself  for  the  purpose  of  showing  it  to  the 
plaintiff  in  order  to  induce  him  to  sell  a  certain  estate :  in  a  suit  to  set  aside 
the_  sale  on  the  ground  of  fraud  production  was  ordered  on  the  client  and  the 
solicitor,^  defendants,  of  the  letter  admitted  to  be  in  their  possession,  and  on 
the  solicitor  of  the  draft  and  of  another  similar  letter  in  his  possession,  but 
not  of  the  correspondence  between  them. 
Where  a  solicitor  (defendant)  was  alleged  to  have  been  party  to  a  fraud  by 


PROFESSIONAL  LEGAL  PEI^'1LEGE — GENEKALLY.  365 

•wliioh  Hs  client  (deceased)  forged  a  signature  to  a  will  impeached  in  the  suit 
he  was  ordered  to  produce  all  papers  which  might  throw  a  light  on  the 
transaction  (except  a  draft  bill  in  a  contemplated  suit  as  being  equivalent  to 
an  opinion  of  counsel)  whether  his  own  or  belonging  to  his  client,  there  being 
no  personal  representative  of  the  client  who  could  be  brought  before  the 
court  (as  to  tMs  last  point  see  ante,  p.  201) :  Feaver  v.  Williams,  11  Jur. 
N.  S.  962.  '  -f         ^ 

Where  a  bUl  charged  suppression  of  a  will  and  prayed  a  discovery,  and 
one  of  the  defendants  demurred,  all  liis  knowledge  being  derived  as  counsel, 
his  demurrer  was  overruled,  for  the  trust  of  counsel  did  not  extend  to  the 
suppression  of  a  will  or  deed  :  Sothwell  v.  King,  2  Sw.  221  n :  see  also  post, 
p.  427  as  to  this  case. 

T^Tiere  an  attorney  prepared  a  usurious  deed  he  was  compelled  as  witness 
to  prove  that  the  consideration  was  usurious,  for  where  the  attorney  himself 
is  as  it  were  a  party  to  the  original  transaction  that  does  not  come  to  his 
knowledge  as  attorney:  Duffin  v.  Smith,  Peake,  108:  or,  as  explained  by 
Lord  Brougham  in  Greenough  v.  Gaskell,  1  M.  &  K.  p.  109,  he  was  deemed 
to  be  the  party  acting  rather  than  the  attorney  entrusted.  A  rather  wider 
ground  for  disallowing  privilege  in  the  case  of  the  attorney  seems  to  be 
suggested  here:  and  see  Greenough  v.  Gaskell,  pp.  103 — 104:  namely  that 
the  matter  does  not  come  or  does  not  come  solely  to  his  knowledge  as  attorney : 
as  to  this  point  see  post,  p.  430.  So  in  an  Irish  case,  Kelly  v-  Jackson,  13  Ir. 
Eq.  Eep.  129,  the  solicitor  (defendant)  charged  to  be  party  to  a  fraud,  and 
held  by  his  form  of  pleading  to  have  admitted  it,  was  held  bound  to  answer 
interrogatories  asking  whether  he  was  a  party  to  the  fraud  and  as  to  pre- 
paring and  submitting  a  case  to  counsel  and  whose  it  was,  for,  p.  140,  the 
discovery  sought  was  as  to  his  own  fraudulent  acts  and  not  as  to  anything 
communicated  by  his  client. 

In  Eussell  v.  Jackson,  9  Ha.  pp.  392 — 393  it  was  suggested 
by  Turner,  Y.  C.  that  the  privilege  would  not  attach  to  com- 
munications for  the  purpose  of  carrying  out  an  illegal  pur- 
pose such  as  a  secret  illegal  trust :  and  see  ante,  p.  335  as  to 
communications  relating  to  a  secret  trust.  But  it  may  be 
doubted  whether  another  suggestion  of  the  Yice  Chancellor, 
p.  392,  in  that  case  is  not  too  sweeping,  namely  that  privilege 
would  fail  to  attach  where  the  solicitor  was  advising  his  client 
as  to  the  means  of  evading  the  law  on  the  ground  that  it  was 
ju^t  as  little  a  part  of  a  solicitor's  duty  as  the  contriving  of  a 
fraud :  but  see  post,  as  to  a  criminal  act. 

Where  the  case  is  not  one  of  private  fraud  but  a  criminal 
act  the  privilege  may  fail  though  the  attorney  is  not  in  any 
sense  a  party  to  it  (certainly  on  a  criminal  prosecution  of  the 
client  therefor,  and  qu.  whether  not  also  in  a  civil  suit,  see 
post) ;  unless  the  communication  be  one  made  for  the  purpose 
of  the  client's  defence  to  the  prosecution,  in  which  case  of 
course  it  is  protected  :  see  Phill.  Evid.  p.  118. 

In  R.  V.  Cox  andJSailion  (see  ante,  p.  353),  a  prosecution  for  conspiracy  to 
commit  a  fraud,  it  was  held  that  the  attorney's  evidence,  to  the  effect  that 
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the  defendants  consulted  him  how  they  might  commit  the  fraud,  and  whether 
a  bill  of  sale  would  be  Talid,  was  rightly  admitted. 

See  also  a  question  put  in  Shellard  v.  Sarris,  ante,  p.  354. 

See  also  Russell  v.  Jackson,  ante. 

The  following  passage  from  the  argument  in  Annesley  v.  Anglesea,  1 7  How. 
State  Trials,  p.  1229  (and  see  also  pp.  1241—1242),  is  directed  to  this  point, 
and  see  also  Tayl.  Evid.  p.  788.  "  If  he  is  employed  as  an  attorney  in  any 
unlawful  or  wicked  act  which  came  to  his  knowledge  as  attorney  his  duty 
to  the  public  obliges  him  to  disclose  it ;  no  private  obligations  can  dispense 
with  that  universal  one  which  lies  on  every  member  of  society  to  discover 
every  design  which  may  be  formed  contrary  to  the  laws  of  society  to  destroy 
the  public  welfare."  This  passage  is  quoted  with  approval  by  Lord 
Hatherley  in  Gartsicle  v.  Outram,  26  L.  J.  Ch.  p.  115  :  the  decision  however 
in  Annesley  v.  Anglesea,  rested  on  the  ground  that  the  communication  by  the 
client  to  the  solicitor  (to  the  effect  that  he  would  give  a  large  sum  to  have 
the  prisoner  hanged)  was  not  necessary  for  the  carrying  on  of  the  legal 
business,  as  to  wMch  point  »ee  post,  p.  441. 

An  admission  by  a  party  to  his  solicitor  that  he  had  been  guilty  of  a 
matrimonial  offence  was  held  privileged  in  proceedings  (the  Queen's  proctor 
intervening)  in  the  Divorce  Court  as  being  civil  proceedings :  Branford  v. 
Branford,  i  P.  D.  72. 

In  PhUl.  Evid.  pp.  118—123,  the  learned  author  discusses  the  question 
how  far  in  criminal  cases  the  attorney  must  disclose  information  or  docu- 
ments in  his  possession  obtained  by  him  without  reference  to  the  prisoner's 
defence.  And  the  conclusion  which  he  supports  but  admits  to  be  doubtful 
(and  see  Tayl.  Evid.  781 :  Taylor  y.  Sheppard,  1  T.  &  C.  p.  282:  but  see  S.  v. 
Dixon,  3  Burr.  1687* :  where  privilege  was  allowed)  is  that  where  the  in- 
formation or  document  has  been  disclosed  or  entrusted  to  him  in  professional 
confidence  the  privilege  obtains ;  but  see  B.  v.  Brown,  9  Cox,  281 :  and  JR.  v. 
Cox  and  Mailion,  ante.  The  following  cases  are  referred  to  in  connection  with 
this  question :  -ffi.  v.  Avery,  8  C.  &  P.  596 :  E.  v.  Farley,  2  C.  &  K.  313  :  M. 
V.  JSayward,  Hid.  234 ;  and  S.  v.  Sawkins,  ibid.  823  (all  cited  post,  pp.  377, 
440,  but  not  turning  on  the  point) :  S.  v.  Tilney,  18  L.  J.  Mag.  Ga.  36  :  iJ. 
T.  Smith.  They  were  prosecutions  for  forgery  and  the  question  was  whether 
the  attorney  to  whom  the  prisoner  had  shown  or  entrusted  the  forged  docu- 
ment should  be  permitted  to  give  evidence  to  that  effect  or  produce  it.  In 
M.  V.  Tilney,  p.  38,  WUde,  C.  J.  said  in  reference  to  a  suggestion  of  Denman, 
C.  J.  that  ii  a  forged  and  false  instrument  were  given  to  an  attorney  he 
should  take  it  to  the  magistrate,  "  I  apprehend  the  magistrate  would  not 
receive  it"  :  B.  v.  Smith  is  reported  in  Phill.  Evid.  p.  119,  and  supports  the 
author's  conclusion :  and  though  disapproved  by  Patteson,  J.  in  B.  v.  Avery 
was  ultimately  approved  by  the  same  judge  in  B.  v.  Tilney. 


III.  The  Persons  within  the  Privilege. 

The  privilege  covers  any  legal  professional  adviser :  whe- 
ther   counsel :    Rothwell  v.   King    Spencer  v.   Luttrell   and 


*  In  B.  V.  Dixon  the  documents  in  question  were  vouchers  produced  by 
the  plaintiff  in  chambers  and  returned  to  his  attorney ;  and  the  court  refused 
to  order  the  attorney  to  produce  them  under  a  subp.  due.  tec.  at  the  trial  of 
the  plaintiff  for  forgery  considering  them  as  documents  communicated  to  him 
in  confidence  and  that  on  being  served  with  the  subp.  he  ought  to  have  de- 
livered them  up  to  his  client,  see  ante,  p.  44,  as  to  this. 
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Stanhope  v.  Nott,  2  Sw.  221,  n. :  Waldron  v.  Ward,  Sfcyl.  449: 
including  conveyancing  counsel :  Km'ffkt  y.  Waterford,  2  T.  & 
C.  p.  39  :  Phillips,  Evid.  I.  p.  110  :  though  a  merely  licensed 
conveyancer  seems  in  early  times 'to  have  been  excluded: 
Vanieant  v.  Bodemead,  2  Atk.  p.  524 :  Turquand  v.  Wilson,  2 
M.  &  W.  p.  100:  Phillips,  Evid.  I.  p.  110:  or  attorney  or 
solicitor :  Buffin  v.  Smith,  1  Peake,  146  :  Fountain  v.  Young, 
5  Esp.  113  :  Cromach  v.  Reathcote,  2  Brod.  &  B.  4  :  Wilson 
V.  liastall,  4  T.  E.  p.  758 :  Anon.  Skinner,  404 :  and  see 
generally  Phillips,  Evid.  I.  pp.  106—107:  Anon.  Skinner: 
and  Ciitts  v.  Pickering,  1  Ventris,  197  (see  ante,  p.  306,  and 
post,  p.  376,  as  to  a  scrivener)  :  also  the  clerk  (acting  as  such) 
of  the  attorney  or  solicitor :  Chant  v.  Brouii,  9  Ha.  p.  794 : 
Stitddy  V.  Sanders,  2  D.  &  E.  347  :  Taylor  v.  Foster,  2  C.  &  P. 
195  :  Milk  V.  Oddt/,  6  C.  &  P.  p.  731 :  R.  v.  Upper  Bodington, 
8  D.  &  E.  p.  732 :  Bowman  v.  Norton,  5  0.  &  P.  177 :  or  of 
a  barrister  :  Foote  v.  Saynes,  1  G.  &  P.  645  :  Taylor,  Evid.  I. 
p.  774  :  generally  any  legal  agent :  Lyell  v.  Kennedy,  9  App. 
Gas.  p.  86. 

But  no  other  person  :  not  an  unprofessional  agent :  Kerr 
V.  Gillespie,  7  Beav.  572 :  Slade  v.  Tucker,  14  Ch.  D.  p.  827 : 
unless  acting  as  agent  for  the  solicitor  under  the  circumstances 
discussed  joos^,  p.  401 :  and  see  Parkins  v.  Hawkshaw,  2  Stark. 
239  :  Slade  v.  Tucker  :  not  a  poursuivant  of  the  Herald's 
Gollege :  Slade  v.  Tucker  not  the  various  other  persons 
standing  in  some  confidential  relationship  referred  to  ante, 
p.  302. 

It  covers  a  person  consulted  under  the  mistaken  impression 
that  he  was  an  attorney,  whether  having  ceased  to  practise, 
or  not  having  taken  out  a  certificate  being  qualified  to  do  so  : 
Calley  v.  Richards,  19  Beav.  p.  404,  disapproving  Fountain  v. 
Foung,  6  Esp.  113 :  and  see  Phill.  Evid.  I.  p.  107. 
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Part  II. 

THE  CLIENT. 

The  considerations  applicable  to  the  subject  differ  mate- 
rially according  as  the  client  or  the  professional  legal  adviser 
is  the  person  of  whom  the  discovery  is  required.  But  although 
this  is  so,  many  of  the  cases  discussed  in  Part  III.  in  con- 
nection with  the  position  of  the  professional  legal  adviser 
have  a  very  considerable  bearing  on  questions  affecting  the 
extent  of  the  privilege  which  can  be  claimed  by  the  client. 


I.  The  Privilege  attaching  to  the  Client's  knowledge  information 
and  belief  where  derived  from  or  contained  in  Privileged 
Communications. 

The  professional  adviser  is  not  bound  (or  even  permitted, 
see  post,  p.  425)  to  discover  his  knowledge  information  or 
belief  on  the  matters  in  question  where  such  knowledge  in- 
formation or  belief  has  been  derived  from  privileged  com- 
munications. 

No  such  general  proposition  can  be  affirmed  with  respect  to 
the  client. 

The  client  is  bound  to  discover  all  he  knows  believes  and 
thinks  respecting  his  case :  Greenough  v.  Gaskell,  1  M.  &  K. 
p.  101.  He  is  protected  no  doubt  from  discovering  what  it 
was  that  he  said  or  wrote  to  his  professional  adviser,  or  what 
it  was  that  his  professional  adviser  said  or  wrote  to  him, 
or  what  it  was  that  he  or  any  one  else  said  or  wrote  under 
privileged  circumstances. 

Further  he  cannot  protect  himself  from  answering  an  in- 
terrogatory iaquiring  into  his  knowledge  information  and 
belief  on  any  matter  merely  because  he  has  communicated  it 
to  his  professional  adviser.  "  You  can  of  course  extract  from 
the  client  everything  that  he  knows :  the  circumstance  that 
he  has  communicated  it  to  his  solicitor  is  not  a  reason  for 
refusing  this  kind  of  discovery"  :  Kindersley,  Y.  0.  in  Manser 
V.  Dix,  1  K.  &  J.  p.  454.     "  A  party  liable  to  give  discovery 
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at  the  suit  of  another  cannot  ty  communicating  the  matter 
of  such  discovery  to  his  solicitor  for  the  purpose  of  getting 
advice  on  the  ground  of  that  communication  only  excuse 
himself  from  giving  the  discovery  which  otherwise  he  would 
have  heen  hound  to  give"  :  Wigram,  V.  0.  in  Chant  v.  Brown, 
7  Ha.  p.  86. 

The  question  is  how  far  he  can  avoid  such  disclosure  where 
the  sole  knowledge  information  and  helief  which  he  possesses 
thereon  has  heen  derived  from  privileged  communications 
from  his  professional  adviser  to  himself  or  from  any  person 
to  himself  or  to  his  professional  adviser.  The  point  was  dis- 
cussed ia  a  recent  case  of  Kennedy  v.  Ltjell,  23  Ch.  D.  387  : 
9  App.  Ca.  81 :  and  also  in  Lyell  v.  Kennedy,  ^Mst,  p.  362. 
The  case  is  cited  at  some  length  as  the  point  is  one  of  some 
difficulty  and  it  is  the  only  decision  directly  bearing  on  it. 
Other  eases  are  referred  to  post,  p.  363,  as  having  an  indirect 
bearing  on  it.  See  also  Pavitt  v.  North  Metropolitan,  8fG.  Co. 
and  Gort  v.  Roicney,  post,  p.  364. 

L.  brought  an  action  against  K.  to  recover  possession  of  real  estates  for- 
merly belonging  to  A.  T).  who  had  died  intestate,  L.'s  title  being  under  a 
conveyance  from  persons  alleged  to  be  co-heiresses  of  A.  D. ;  K.  brought  an 
action  against  L.  for  penalties  under  32  Hen.  8,  c.  9,  on  the  ground  that  he 
had  bought  a  pretended  title.  In  this  second  action  L.  interrogated  K.  to 
the  following  effect :  (3)  "Whether  it  was  not  true  according  to  the  best  of 
his  knowledge  information  and  belief  that  one  of  the  oo -heiresses  was  at  a 
certain  date  and  during  a  certain  period  a  married  woman,  whether  he  or 
his  agents  had  any  and  what  knowledge  or  information  of  such  matters  and 
whether  he  believed  such  information  to  be  true  :  (31)  Whether  he  had  not 
caused  searches  and  inquiries  to  be  made  as  to  certain  matters  (being  details 
of  the  defendant's  pedigree  as  alleged  in  his  defence),  and  whether  and 
when  and  what  information  he  had  received  thereon,  and  whether  he 
believed  it  to  be  true,  and  to  set  forth  a  full  account  of  such  matters  accord- 
ing to  the  best  of  his  knowledge  information  and  belief.  K.  objected  to 
answer  (3)  as  being  irrelevant  and  not  bona  fide,  and  as  to  (31)  he  said, 
"  such  of  the  searches  and  inquiries  referred  to  as  were  actually  made  by  me 
were  made  and  prosecuted  by  my  solicitors  or  confidential  agents  instructed 
by  them  and  were  made  and  prosecuted  for  the  purposes  of  and  with  a  view 
to  the  defence  of  my  title  against  such  claims  (being  certain  claims  to  the 
property  made  against  him)  and  for  the  purpose  of  obtaining  legal  advice 
in  contemplation  of  litigation  in  respect  of  the  property,"  and  under  the 
circumstances  objected  to  answer  further.  He  was  ordered  to  put  in  a 
further  answer  to  (3)  as  being  clearly  material  for  the  purpose  of  meeting 
the  Statute  of  Limitations  raised  by  the  plaintifE,  and  to  (31)  except  as  to 
the  sources  of  information,  (or,  according  to  Baggallay,  L.  J.  p.  398,  the 
answer  was  held  sufficient  as  regards  the  searches  and  inquiries  but  insuffi- 
cient as  not  meeting  the  various  other  questions  of  fact  or  partly  of  fact  and 
law),  Jessel,  M.  R.  saying  (see  as  to  this;josi;,  Ch.  III.  Pt.  III.)  that  he  was 
bound  to  answer  a.s  to  the  nature  of  his  possession,  as  to  the  pedigree  so  far  as 
he  knew  it,  and  as  to  the  representations  which  he  had  made  to  other  people, 
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everything  in  fact  -vrhicli  -would  tend  to  shoTV  that  the  defendant's  title  was 
a  good  title  and  not  a  pretence  title.  K.  put  in  a  further  answer  to  (3)  and 
(31)  to  the  following  eiteot:— "  A.  T>.  died  at  B.  on  the  5th  November  1867 
without  ever  having  been  married  and  I  believe  that  she  was  the  daughter 
of  D.  D.  Except  as  aforesaid  I  have  no  personal  knowledge  of  any  of  the 
matters  inquired  after.  Such  information  as  I  have  received  in  respect  of 
the  said  matters  other  than  as  aforesaid  has  been  derived  by  me  from  infor- 
mation procured  by  my  solicitors  or  their  agents  in  and  for  the  purpose  of 
defending  my  title  to  the  property,"  and  objected  to  answer  further. 

On  pp.  403 — 403,  Cotton,  L.  J.  points  out  what  was  the  real  question  for 
their  decision ;  not  that  is  to  say  whether  if  the  reports  or  verbal  commu- 
nications of  the  result  of  the  solicitor's  inquii'ies  had  been  handed  or  made 
to  the  plaintiff  by  the  solicitor  they  would  have  been  protected,  for  it  was 
admitted  that  they  would  have  been  protected  (as  to  this  see  post,  p.  395), 
but  whether  the  plaintiff  could  be  required  to  answer  as  to  facts  which  he 
knew  only  from  those  reports  or  communications.*  So  Lord  Selbome  is 
reported,  at  p.  401,  to  have  put  the  point  on  another  occasion  :  "  You  cannot 
require  him  to  put  into  the  hands  of  his  adversary  anything  which  is  in  the 
nature  of  a  privileged  communication,  but  the  question  is  whether  you  may 
or  may  not  ask  him  as  to  the  state  of  his  knowledge  and  belief,  which  may 
be  obtained  upon  interrogatories.  It  does  not  seem  to  me  that  the  oases 
■which  relate  to  the  confidential  communications  themselves  necessarily 
govern  that  question." 

The  following  extract  from  the  judgment  of  Cotton,  L.  J.  on  pp.  407 — 408 
sets  forth  the  ground  of  his  own  decision  though  qu.  (aeepost,  p.  361  )whether 
it  was  that  of  the  decision  of  Baggallay,  L.  J.  ^  "I  have  come  to  the  conclu- 
sion, and  I  understand  Lord  Justice  Baggallay  to  be  of  the  same  opinion, 
that  these  interrogatories  are  not  questions  as  to  any  fact  patent  to  the  senses 
— anything  which  could  be  seen  with  the  eyes  or  heard  with  the  ears.  Of 
course  the  information  received  by  the  solicitor  is  in  a  sense  a  fact  heard  by 
the  ears  :  but  the  question  is  whether  the  client  is  bound  to  communicate  to 
the  other  side  the  result  of  the  inquiries  made  by  his  solicitor.  The  informa- 
tion which  a  solicitor  employed  to  obtain  materials  for  his  client's  defence 
communicates  to  the  client  is  privileged  if  it  is  not  merely  the  statement  of  a 
fact  patent  to  the  senses  but  is  the  result  of  the  solicitor's  mind  working  upon 
and  acting  as  professional  adviser  with  reference  to  facts  which  he  has  seen 
or  heard  of.  Here  the  questions  are  not  of  this  kind — whether  there  is  in 
such  a  churchyard  a  tomb  with  such  an  inscription — whether  there  is  in  such 
a  parish  book  an  entry  of  such  a  marriage  or  such  a  death."  (See  also  a 
passage  in  the  judgment  in  Lonsdale  v.  Heaion,  Tounge,  p.  78,  referred  to 
post,  p.  437:  but  see  post,  p.  362,  as  to  the  views  taken  in  the  House  of  Lords 
on  this  point).  "  Those  are  inquiries  which  the  solicitor  or  cKent  might  be 
bound  to  answer :  it  is  not  necessary  to  decide  now  whether  they  would, 
though  some  of  the  cases  referred  to  certainly  go  that  length. "  (Seethe 
various  oases  discussed ^os<,  p.  436  to  p.  440).  "The  questions  here  are  of 
this  Mnd  '  Were  not  A.  and  B.  co-heiresses  of  M.  ?  "Was  not  C.  the  last  lawful 
descendant  of  N.  ?'  and  so  forth— aU  questions  not  as  to  facts  patent  to  the 
senses  but  as  to  the  probable  results  and  inferences  of  and  from  facts  patent 
to  the  senses  (and  see  the  same  judge  in  Lyell  v.  Kennedy,  oiteipost,  p.  392, 
'  results  or  deductions  drawn  by  the  legal  advisers  from  the  facts  relating  to 
the  pedigree  which  came  to  their  knowledge ').  Having  regard  to  the  way 
in  which  the  solicitor  was  employed  on  behalf  of  his  client  for  the  purpose  of 


It  may  be  noted  that  he  relies  upon  the  distinction  between  answering 
such  questions  and  disclosing  the  reports  as  a  whole,  that  the  repoi'ts  as  a 
whole  would  be  certain  to  contain  confidential  advice  and  inferences  drawn 
by  the  solirator.  As  to  whether  in  any  cases  it  is  necessary  to  distinguish 
between  different  portions  of  a  document  on  grounds  of  this  kind  see  post 
p.  372.  -^     ' 
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protecting  his  interests  and  obtaining  evidence  for  his  defence,  I  am  of 
opinion  that  the  client  is  not  hound  to  disclose  any  information  given  him 
by  his  solicitor  as  to  the  inferences  drawn  by  him  or  as  to  the  effect  on  his 
mind  of  what  he  has  seen  or  heard  any  more  than  he  would  be  bound  to 
produce  as  a  whole  the  confidential  reports  made  to  him  whether  in  writing 
or  verbally  by  his  solicitor  as  to  the  result  ot  the  inquiries  which  the  solicitor 
has  made."  In  this  respect  Baggallay,  L.  J.  takes  the  same  line,  considering 
that  if  the  questions  had  been  as  to  mere  matters  of  fact  the  plaintiff  would 
be  bound  to  answer  though  he  only  learnt  the  fact  from  his  solicitor  who 
had  discovered  it  while  seelring  evidence  for  his  defence,  but  that  none  of 
these  interrogatories  were  interrogatories  upon  mere  matters  of  fact ;  each  of 
them  involving  either  a  single  matter  of  fact  taken  in  connection  with  other 
matters  of  fact  derived  from  other  sources,  or  a  matter  of  fact  in  connection 
with  an  inference  of  law.  And  he  gives  the  following  illustration.  "Is 
there  not  a  tombstone  in  the  churchyard  at  Perth  to  the  memory  of  Gr.  D.  ?-" 
That  is  a  question  as  to  a  mere  matter  of  fact.  But  if  for  "  &.  D."  is  put 
"  the  said  G-.  D.,"  it  is  not  such  a  question,  for  it  involves  the  further  ques- 
tion whether  the  person  named  on  the  stone  is  the  same  person  as  the  person 
who  is  the  subject  of  the  interrogatory.  Qu.  whether  by  the  expression 
"  mere  matters  of  fact "  Baggallay,  L.  J.  intended  to  cover  any  wider  ground 
than  that  covered  by  the  expression  used  by  Cotton,  L.  J.  "facts  patent  to 
the  senses,"  which  is  limited  to  such  facts  as  the  legal  adviser  would  be 
bound  to  disclose,  as  to  which  see^os*,  p.  436.  As  to  the  analogy  suggested, 
pp.  395,  406,  between  the  disclosure  of  facts  and  the  production  of  docu- 
ments and  copies  previously  in  existence  see  post. 

The  judgments  of  Cotton  and  Baggallay,  LL.J.  seem  however  to  some 
extent  at  all  events  to  run  on  different  lines.  That  of  Cotton,  L.  J.  (and 
see  the  same  judge  in  Lyell  v.  Kennedy^  post)  would  seem  to  be  based  on  the 
view  that  the  information  acquires  a  special  character  as  being  the  result  of 
the  application  of  the  solicitor's  mind  and  skill  to  his  client's  case,  and  from 
this  point  of  view  there  would  seem  to  be  a  strong  analogy  between  a  dis- 
closure of  this  nature  and  the  production  of  documents,  and  copies  of  docu- 
ments previously  in  existence  but  obtained  and  made  by  or  by  the  direction 
of  the  solicitor  for  the  purpose  of  his  client's  case  ;  for  except  in  the  instance 
of  the  disclosure  of  a  patent  fact  in  the  one  case,  and  the  production  of  a  par- 
ticular document  in  the  other  case  (see  post,  p.  436,  and  p)ost,  p.  394,  refer- 
ring to  the  criticisms  of  Cotton,  L.  J.  on  Balguy  v.  Broadhurst)  the  disclosure 
cannot  be  made  or  the  documents  produced  without  discovering  the  view 
taken  or  advice  given  by  the  solicitor  (see^os*,  p.  392,  as  to  this  point  in 
connection  with  the  production  of  such  documents) :  from  this  point  of  view 
also  the  privilege  might  (but  see  post  referring  to  Zyell  v.  Kennedy  as  regards 
the  solicitor's  agents)  attach  equally  whether  the  information  has  been 
obtained  in  view  of  litigation  or  not  {see  post,  p.  392  as  to  this  point  in  con- 
nection with  the  production  of  such  documents),  while  it  might  fail  to  attach 
(see  also  the  same  judge  ia  Lyell  y.  Kennedy,  post,  a.TApost,  p.  392)  where  it 
had  been  obtained  independently  by  the  client  as  materials  for  evidence 
(assuming  that  such  materials  when  procured  by  the  client  otherwise  than 
by  the  soScitor's  direction  are  privileged,  as  to  which  see  joosi,  p.  410),  or  in 
fact  otherwise  than  under  the  solicitor's  direction  even  if  for  the  purpose  of 
communication  to  him  (and  see  also,  referring  to  a  suggestion  in  Hooper  v. 
Gumm,  post,  p.  424),  though  the  documents  which  have  come  into  existence 
for  the  purpose  of  such  communication  are  protected,  see  post,  pp.  390,  415. 
That  of  Baggallay,  L.  J.  on  the  other  hand  (see  p.  400)  would  seem  to  be 
partly  based  on  the  view  that  the  information  came  within  the  description 
of  evidence  obtained  for  the  purpose  of  litigation  and  therefore  privileged 
according  to  Wheeler  v.  Le  Marchant ;  according  to  this  view  the  privilege 
would  not  attach  where  the  information  was  not  obtained  for  the  purpose  of 
litigation:  see  post,  p.  401,  referring  to  Wheeler  v.  Le  Marchant :  and  see 
generally  in  this  connection  a  passage  in  the  judgment  of  Wigram,  V.  C.  in 
Llewellyn  v.  Baddeley,  referred  to  post,  p.  411.  These  views  may  however 
quite  well  stand  together. 
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The  point  again  came  before  the  Court  of  Appeal  (Cotton,  Bowen,  Pry, 
LL. J.)  in  the  cross  action  of  Lyell  v.  Kennedy  (cited  post,  p.  392) :  the  form 
in  which  the  protection  was  there  claimed  was  rather  fuller,  his  only  infor- 
mation being  said  to  be  derived  from  information  of  a  confidential  nature 
procured  by  Ma  solicitors-  or  agents  for  the  purpose  of  his  defence  against  the 
aforesaid  claims  (he  having  in  another  part  of  his  answer  said  that  he  had 
caused  inquiries  to  be  made  under  threats  of  and  in  contemplation  of  imme- 
diate litigation  on  the  part  of  persons  claiming  to  be  heirs  of  A.  D.)  and  in 
defence  of  his  title  and  for  the  purpose  of  enablmg  them  and  counsel  to  advise 
him  and  conduct  his  defence  against  the  aforesaid  claims.  A  further  answer 
was  ordered  in  reference  to  the  expression  ' '  solicitors  or  agents ' ' ;  for  if  a 
man  does  not  employ  a  solicitor  he  cannot  protect  that  which  if  he  had  em- 
ployed a  solicitor  would  be  protected  (see  further  as  to  fiaspost,  p.  392),  that 
the  reason  of  the  privilege  was  to  enable  the  legal  adviser  of  a  person 
involved  in  litigation  to  make  a  sufficient  investigation  and  so  obtain  the 
fullest  means  of  ascertaining  what  advice  he  should  give,  without  those 
searches  communications  responses  being  pryed  into,  that  the  privilege  was 
confined  to  that  which  was  communicated  to  or  by  the  client  to  or  by  the 
solicitors  or  the  agents  who  could  be  treated  properly  as  agents  of  the  soH- 
oitors,  and  therefore  a  further  affidavit  must  be  put  in  by  the  defendant 
stating  whether  they  were  his  agents  or  the  agents  of  the  solicitors  and  per- 
sons who  would  be  entitled  to  the  protection  given  to  solicitors,  and  neces- 
sarily of  course  to  the  agents  of  the  solicitors,  as  every  attorney's  clerk  may 
be  said  to  be  (sic,  as  reported  in  the  Law  Times,  see  post,  p.  392).  See  post, 
p.  401,  as  to  the  necessity  of  restricting  the  meaning  of  the  term  "  agents" 
where  the  matter  has  no  reference  to  litigation. 

In  the  House  of  Lords  in  Kennecly  v.  Lyell  [ante,  p.  359)  the  question  seems 
to  have  been  presented  in  rather  a  different  form.  Lord  Blackburn,  at  p.  86, 
after  pointing  out  that  it  was  undisputed  that  the  brief  itself  was  privileged 
says,  "But  then  it  is  argued  that  though  this  is  so  you  may,  as  has  been 
repeatedly  said,  search  the  conscience  of  the  party  by  inquiring  as  to  his  in- 
formation and  belief  from  whence  soever  derived,  and  that  it  consequently 
follows  from  that  (this  I  think  is  the  argument  that  was  put)  that  although 
a  brief  has  been  refused,  and  it  has  been  said,  '  You  mu.st  not  inspect  that 
brief, '  you  are  nevertheless  entitled  to  ask  the  party  himseK,  '  Did  not  you 
read  the  brief,  and  when  you  had  read  it  what  was  your  belief  derived  from 
reading  that  brief?'  That  was  I  think  the  position  taken."  So  Lord 
Bramwell  at  p.  93  says,  "  The  questions  really  put  to  the  plaintiff  are  the 
following:  'What  are  your  knowledge,  information  and  belief,'  upon  such 
and  such  matters  ?  The  plaintiff  says,  *  Personal  knowledge  I  have  none ; 
information  I  have  none  except  that  which  has  been  derived  from  privileged 
and  confidential  communications  from  my  solicitor ;  '  therefore  belief  he  can 
have  none  except  that  which  is  fouiided  upon  that  information.  Now  how 
can  it  possibly  be  held  that  not  being  bound  to  give  the  information  he  is 
nevertheless  bound  to  state  his  belief  which  is  founded  upon  it  ?  "  And  the 
conclusion  arrived  at  was  that  the  brief  or  information  being  privileged,  the 
belief  founded  on  that  brief  or  information  was  also  privileged :  see  pp.  87, 
93  :  per  Lord  Watson  at  pp.  91—92,  that  such  a  belief  was  in  the  nature  of  a 
mere  speculative  opinion,  and  not  such  a  belief  as  litigants  entertaining  it 
could  be  compelled  to  state,  that  it  would  be  very  difficult  for  a  party  to  state 
his  belief  without  divulging  the  information,  and  that  (see  ante,  p.  128) 
where  a  party  was  under  legal  obligation  to  state  his  belief,  he  must  state 
the  grounds  of  it:  per  Lord  Bramwell,  at  pp.  93 — 94,  that  (see  ante,  p.  118)  a 
party  was  entitled  to  state  the  reasons  for  his  belief,  and  therefore  if  he  were 
compelled  to  state  his  belief  founded  upon  privileged  information,  he  would 
be  deprived  of  that  right  unless  he  waived  the  privilege. 

As  to  the  excepting  from  this  rule  questions  relating  to  mere  matters  of 
fact  (see  anle,  p.  360)  Lord  Bramwell  at  pp.  93 — 94  seems  to  have  doubted, 
thinking  that  even  to  a  question  asking  ' '  What  is  your  information  and 
belief  as  to  there  being  a  tombstone  in  a  certain  churchyard  with  a  certain 
inscription  on  it  ?  "  the  party  might  wish  to  say,  "  I  have  been  told,  but  I 
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may  have  been  misinformed."  Lord  Blaokbum  seema  to  have  considered 
that  the  party  -would  have  been  bound  to  answer  anything  which  pointed  to 
the  fact  that  his  attorney  had  found  a  pedigree  stating  who  were  the  next 
heirs:  see  also  his  observations  on  p.  87:  and  those  of  Lord  Watson  on 
pp.  90 — 91  as  to  a  belief  constituting  personal  knowledge.  Reference  may  be 
made  to  interrogatories  of  a  somewhat  similar  kind  and  the  answers  thereto 
in  Wood  V.  Sitchins,  3  Beav.  504. 

In  some  earlier  eases  there  are  dicta  ■which  at  first  sight 
might  seem  to  bear  upon  the  point  now  under  consideration, 
but  in  every  case  the  mind  of  the  judge  seems  to  have  been 
directed  only  to  the  disclosure  of  the  actual  communications 
and  not  the  disclosure  of  particular  facts  happening  to  be 
contaiaed  therein  in  answer  to  interrogatories. 

Li  Churton  v.  Frewen,  2  Dr.  &  Sm.  p.  392,  Kindersley,  V.  C.  observes  that 
the  general  principle  is  that  what  a  party  to  a,  suit  knows  respecting  the 
matter  in  dispute  his  adversary  has  a  right  to  know,  but  that  if  this  principle 
were  carried  to  its  extreme  consequence  and  he  were  compellable  to  produce 
communications  made  to  him  by  his  solicitor  free  intercourse  between  a  party 
and  his  solicitor  would  be  prevented. 

In  Pearse  v.  Pearse,  1  D.  G.  &  Sm.  p.  26,  Knight-Bruce,  V.  C.  observes 
that  the  client  is  or  may  be  compellable  to  disclose  all  that  before  he  con- 
sulted the  counsel  or  solicitor  he  knew  believed  or  had  seen  or  heard,  but  he 
deals  subsequently  only  with  the  question  of  disclosing  the  actual  communi- 
cation. 

Mr.  Hare,  in  Hare  on  Discovery,  pp.  174 — 175,  observes  that  where  the 
interrogatories  are  addressed  to  the  client  he  cannot  avoid  answering  by 
merely  showing  that  the  facts  exist  in  the  shape  of  communications  to  or 
from  his  professional  advisers  but  that  he  must  bring  them  within  a  much 
narrower  ground  of  protection.  But  he  seems  only  to  have  intended  to  refer 
to  the  distinction  then  (see  post,  p.  368)  existing  between  the  position  of  the 
cHent  and  the  professional  adviser. 

Reference  may  also  be  made  to  a  passage  in  Lord  Brougham's  judgment 
in  Bolton  v.  Corp.  Liverpool,  1  M.  &  K.  p.  94. 

In  Greenlaw  v.  Kinc/,  1  Beav.  pp.  143 — 144,  Lord  Langdale  observes  as 
follows :  ' '  The  general  rule  of  the  court  is  no  doubt  that  what  the  defen- 
dant knows  relating  to  the  matters  in  question  the  plaintiff  has  a  right  to 
know  also,  and  for  this  very  purpose  to  prevent  the  defendant  from  suppres- 
sing withm  his  own  breast  the  matters  material  to  the  determination  of  the 
question  between  the  parties.  A  defendant  may  resist  a  just  demand 
knowin"  from  circumstances  solely  within  his  own  knowledge  such  resist- 
ance on  his  part  to  be  unjust :  this  would  be  a  fraud  and  could  only  be  pre- 
vented by  a  discovery."  And  so  as  to  the  plaintiff.  "  But  there  are  ex- 
ceptions to  the  general  rule,  and  one  is  where  knowledge  of  the  fact  has 
been  communicated  between  the  party  and  his  solicitor,  and  it  has  been 
argued  that  in  every  case  in  which  a  solicitor  is  bound  to  conceal  his  know- 
ledge the  client  himself  ought  to  be  protected  from  making  such  discovery. 
I  do  not  accede  to  that  proposition.  There  are  many  cases  in  which  it  would 
be  contrary  to  the  duty  of  a  solicitor  to  disclose  facts  of  which  upon  a  bill 
being  filed  in  this  court  the  client  would  be  bound  to  make  a  discovery :  this 
shows  that  the  two  propositions  are  not  co-extensive :  the  solicitor  may  not 
be  bound  or  not  permitted  to  disclose  matters  which  come  to  his  knowledge 
as  a  solicitor.  It  is  decided  that  if  the  knowledge  be  obtained  through  his 
solicitor  there  may  be  a  protection  :  but  in  this  case  it  is  apparent  that  the 
knowledo-e  of  the  defendant  has  not  come  to  him  through  his  solicitor." 

The  following  extract  from  the  judgment  of  Turner,  L.  J.  in  BarnecVs 
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Banking  Co.  L.  R.  2  Ch.  pp.  353—354,  may  perhaps  be  thought  to  bear  on 
the  point.  The  documents  in  question  had  been  prepared  by  the  official 
liquidators,  for  their  guidance  in  making  calls,  &c.  "If  such  a  bill  had  been 
filed  it  would  hare  been  competent  to  the  alleged  shareholder  to  ask  the 
Kquidator  all  or  most  of  the  questions  which  have  been  put  on  this  examina- 
tion as  to  the  grounds  on  which  he  had  come  to  the  conclusion  at  which  he 
has  arrived  and  on  what  particular  materials.  I  do  not  see  how  he  could 
have  refused  to  answer  such  questions  or  to  produce  such  materials,  unless 
the  matters  to  which  the  questions  relate  or  the  materials  had  passed  as  con- 
fidential communications  between  him  and  his  solicitor.  I  do  not  under- 
stand that  any  of  the  documents  in  question  are  said  by  the  appellants  to 
come  up  to  that.  It  is  not  said  that  they  were  prepared  to  enable  the 
solicitor  to  frame  the  affidavit  or  for  any  other  purpose  which  would  bring 
the  answers  to  the  questions  within  the  authorities  as  to  confidential  com- 
munications between  solicitor  and  client." 

Where  the  information  is  the  information  of  the  party's 
agent,  and,  as  such,  information  which  he  is  bound  to  obtain 
if  required,  see  ante,  p.  138,  he  cannot  refuse  to  disclose  it  in 
answer  to  interrogatories  on  the  ground  that  it  has  already- 
been  obtained  from  the  agent  by  the  solicitor  or  by  his 
direction  as  materials  for  evidence :  see  Pavitt  v.  North,  8fc. 
Co.  post :  but  see  Gort  v.  Rowney,  pod.  The  knowledge  of 
the  agent  is  the  knowledge  of  the  principal :  see  ante,  p.  138. 

In  Pavitt  V.  North  Metropolitan  Tramways  Co.  W.  N.  83,  p.  100  :  48  L.  T. 
731,  an  action  by  the  conductor  of  an  omnibus  against  the  company  for 
negligence  in  running  into  him  with  the  pole  of  their  tramcar,  the  plaintiff 
Interrogated  them  (by  their  secretary)  inter  alia  as  to  whether  he  did  not 
raise  his  hand  to  warn  the  driver  of  the  tramcar  to  stop  and  whether  the 
driver  did  not  see  such  warning.  The  secretary  in  his  answer  referred  to  a 
report  of  the  driver  disclosed  in  the  affidavit  of  documents  but  which  con- 
tained no  information  on  this  point  and  added  that  certain  further  evidence 
had  been  collected  by  the  company's  solicitor  or  by  his  direction  with  a  view 
to  their  defence  and  that  save  as  aforesaid  he  had  received  no  information 
with  reference  to  the  said  accident  and  submitted  that  he  was  not  bound  to 
disclose  such  information.  It  was  held  that  a  party  was  bound  if  required 
to  obtain  any  information  in  the  possession  of  his  servants  or  agents  acquired 
in  the  ordinary  course  of  their  business ;  though  not  from  third  persons  (see 
ante,  p.  142),  and  that  here  it  was  the  company's  duty  to  make  all  necessary 
inquiries  of  the  driver  so  as  to  answer  the  interrogatories  and  that  they  did 
not  justify  their  refusal  because  the  evidence  had  been  obtained  by  their 
solicitor  for  the  purpose  of  their  defence. 

Gort  V.  jRownei/,  28  S.  J.  533,  was  an  action  by  the  owners  of  a  house  (No. 
12)  against  the  owners  of  an  adjoining  house  (No.  11)  for  injuries  to  No.  12, 
in  the  course  of  rebuilding  No  11,  and  in  breach  of  an  agreement  to  execute 
the  work  to  the  satisfaction  of  the  plaintiff's  architect  and  surveyor,  the 
statement  of  claim  alleging  that  the  work  had  been  done  negligently  and  not  to 
such  satisfaction.  Interrogatories  were  administered  to  the  plaintiffs  asking 
in  what  respects  it  was  so  done  negligently  and  not  to  such  satisfaction,  and 
similarly  as  to  certain  allegations  in  reference  to  the  cracking  and  giving 
way  and  negligent  rebuilding  of  the  party- wall,  and  whether  the  wall  and 
No.  12  were  not  originally  badly  constructed.  The  plaintiffs  answered  "We 
have  no  personal  knowledge  of  any  of  the  matters  inquired  after  by  the  said 
interrogatories.  Such  information  as  we  have  received  in  respect  of  the  said 
matters  has  been  derived  by  us  from  information  procured  by  our  solicitors 
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and  their  agents  in  and  for  the  purposes  of  the  present  litigation."  It  was 
held  that  the  answer  was  sufficient :  that  it  was  not  a  case  in  which  the 
plaintiffs  were  to  be  presumed  (see  ante,  p.  HI)  to  have  had  knowledge  of 
the  matters  inquired  after  whether  personally  or  through  their  agents  or 
servants  previous  to  and  independently  of  the  present  proceedings  :  that  any 
such  knowledge  was  distinctly  negatived  in  the  answer :  and  that  it  was 
governed  by  Lyell  v.  Kennedy,  ante,  p.  359.  But  qu.  if  their  agents  had  the 
information ;  for  the  principle  is  that  the  knowledge  of  the  agent  is  the 
knowledge  of  the  principal,  see  ante;  and  they  only  negatived  personal 
knowledge. 

Generally  where  an  interrogatory  is  put  the  test  of  the 
sufficiency  of  the  answer  is  not  whether  the  matter  enquired 
after  is  contained  in  a  privileged  document  hut  rather  whether 
it  is  privileged  in  itself  independently  of  the  document  in 
which  it  may  be  contained. 

In  Mornington  v.  Mornington,  2  J.  cfe  H.  697,  the  judgment  of  Lord 
Hatherley  on  pp.  70i — 706  bears  to  some  extent  on  this  point.  In  that  case 
the  defendant  was  interrogated  as  to  the  instructions  for  and  as  to  com- 
mvmications  with  her  solicitor  and  other  persons  relating  to  and  as  to  the 
circumstances  of  the  preparation  of  a  certain  deed.  In  her  answer  she  said 
that  she  was  unable  to  set  forth  as  to  such  instructions  and  communications 
save  as  therein  and  in  the  schedule  thereto  appeared :  and  in  the  first  part  of 
the  schedule  she  set  forth  a  list  of  documents  being  letters  from  and  to  her 
solicitor  for  which  she  claimed  privilege  :  in  the  second  part  of  the  schedule 
for  which  privilege  was  not  claimed  were  certain  documents  which  might  be 
communications  with  persons  other  than  her  sohcitor.  The  plaintifE  moved 
for  production  of  the  documents  in  the  first  part  on  grounds  which  are 
discussed  elsewhere,  see  ante,  p.  255.  Lord  Hatherley,  p.  704,  points  out 
that  no  difficulty  would  have  arisen  if  the  interrogatory  had  been  confined 
to  instructions  to  her  solicitor  :  the  effect  of  the  answer  and  claim  for  jirivi- 
lege  in  the  schedule  would  have  been  to  protect  her  from  answering  as  to  or 
producing  the  instructions.  But  the  interrogatory  inquired  also  as  to  c&xa- 
munications  with  other  persons :  and  the  answer  must  be  construed  thus  : 
"  I  cannot  answer  you  either  as  to  those  facts  which  I  am  not  bound  to 
communicate  or  as  to  those  which  I  am  bound  to  communicate  except  by 
reference  to  the  schedule  : "  it  there  were  nothing  in  the  schedule  to  answer 
the  description  of  communications  with  third  parties  except  in  the  part  for 
which  privilege  was  claimed  there  would  be  ground  for  saying  that  the 
documents  set  out  as  privileged  must  contain  these  unprotected  communica- 
tions, but  it  was  not  so :  even  if  this  were  otherwise  the  proper  view  would 
rather  be  to  consider  the  answer  insufficient  because  it  meets  a  question 
which  ought  to  be  answered  only  by  a  reference  to  privileged  documents. 
But  insufficiency  is  not  a  ground  for  production.  If  a  defendant  says  ' '  I  can 
only  answer  to  the  same  effect  as  a  particular  letter  but  that  was  to  my 
solicitor  and  I  decline  to  produce  it ' '  the  proper  course  is  to  except  to  the 
answer  given  by  reference  to  a  privileged  document,  for  to  decline  to  produce 
it  is  to  give  no  answer.  If  the  document  is  withheld  the  information  must 
be  given  or  the  answer  is  insufficient."  And  then  after  distinguishing 
Mcintosh  V.  G.  W.  R.  as  containing  an  offer  to  produce,  see  ante,  p.  266, 
Lord  Hatherley  says,  p.  706,  "  The  defendant  clearly  cannot  insist  on  the 
protection  given  to  certain  documents  to  relieve  herself  from  answering 
fully." 
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II.  Whether  Privileged  Matter  loses  its  Privilege  hy  Communi- 
cation to  other  Persons.  Whether  it  retains  its  Privilege 
in  ichatever  Document  it  may  he  found. 

The  mere  gratuitous  production  or  communication  of  privi- 
leged matter  in  the  shape  of  a  copy  or  otherwise  to  some  other 
person  (not  the  adversary,  see  post)  cannot  it  is  conceived  have 
the  effect  of  depriving  the  client  of  his  right  to  refuse  dis- 
covery of  it,  unless  the  production  or  communication  is  such 
as  altogether  to  deprive  it  of  its  confidential  (see  post,  p.  378) 
character :  it  may  perhaps  be  doubted  whether  the  person  to 
whom  the  production  or  communication  is  made  could  refuse 
discovery  either  by  way  of  answers  to  interrogatories,  or  by 
way  of  production  of  the  copy,  such  copy  being  his  own  sole 
property,  see  ante,  p.  206,  for  the  confidential  nature  of  the 
production  or  communication  to  himself  constitutes  no  objec- 
tion to  discovery,  see  ante,  p.  303.  See  as  perhaps  bearing 
on  this  point,  j^ost,  p.  440,  as  to  production  of  documents  in 
court :  post,  pp.  433,  440,  as  to  communications  to  a  solicitor 
for  the  purpose  of  production  or  communication  to  other 
persons :  and  Enthoven  v.  Cohh,  discussed  piost,  p.  371,  and 
ante,  p.  207,  where  a  copy  of  a  case  and  opinion  was  protected 
in  the  hands  of  the  person  to  whom  it  had  been  lent. 

But  it  might  be  that  a  document  communicating  to  another 
person  (not  the  adversary  and  not  a  person  on  behalf  of  whom 
the  opinion  has  been  taken)  the  effect  of  an  opinion  or  even  the 
opinion  itself  in  actual  terms  would  be  held  outside  the  privi- 
lege in  some  cases.  It  might  perhaps  be  said  (see  ante,  p.  350, 
post,  p.  423,  and  Bolton  v.  Corp.  Liverp>ool,  1  M.  &  K.  p.  95), 
that  there  is  no  necessity  for  any  such  communication  and 
therefore  the  document  should  not  be  protected.  In  a  recent 
casein  chambers  (ex  rel.)  a  master  compelled  production  of  a 
letter  of  this  kind.  On  the  other  hand  letters  in  themselves 
not  privileged  were  held  privileged  as  to  such  parts  as  con- 
tained legal  advice  or  opinion :  see  Ghjn  v.  Caulfield,  3  M.  &  Gr. 
p.  474 :  Walsingham  v.  Ooodriche,  3  Ha.  p.  131 :  Manser  v. 
Bix,  1  K.  &  J.  p.  454 :  Sankey  v.  Alexander,  Ir.  Eep.  8  Eq. 
p.  243 :  Preston  v.  Carr,  1  Y.  &  J.  175   (where  a  case  for 
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opinion  was  held  unprotected  as  the  law  then  stood  except  so 
fax  as  it  recited  a  previous  opinion)  :  and  see  post,  p.  369. 

The  question  (which  perhaps  hears  on  this  point)  whether 
where  an  attorney  confidentially  entrusted  with  a  document 
communicates  its  contents  to  or  suffers  another  person  to  take 
a  copy  the  secondary  evidence  may  be  admitted  is  discussed 
in  PhiU.  Evid.  pp.  116 — 117.  The  learned  author  considers 
that  the  privilege  should  attach  in  such  a  case  and  insists  on 
the  distinction  between  this  case  and  the  case  where  a  docu- 
ment is  stolen  from  the  attorney  for  there  is  there  no  breach 
of  trust:  Fisher  v.  Hemming,  Leic.  Lent  Ass.  1809,  reported 
in  PhiU.  Evid.  p.  116,  supports  this  view:  but  later  cases 
Lloyd  V.  Mosti/n,  10  M.  &  W.  481  and  Cleave  v.  Jones,  21 
L.  J.  Ex.  106  :  7  Exoh.  428,  are  the  other  way :  see  also 
Greenlaic  v.  Kincj,  1  Beav.  p.  145,  referred  to  post,  p.  387. 

As  to  communications  between  co-plaintiffs  and  between 
co-defendants  see  post,  p.  422. 

It  may  very  well  be  that  the  privilege  would  be  lost  by  the 
communication  of  privileged  matter  to  the  adversary  himself 
(see  post,  pp.  434,  435,  referring  to  Griffith  v.  Dmies  and 
other  cases  as  to  communications  between  opposite  parties 
by  their  solicitors),  at  all  events  under  such  circumstances  as 
suggested  in  Carey  v.  Cuthbert,  Ir.  Eep.  6  Eq.  699,  p.  602, 
where  for  instance  the  party  communicates  a  case  and  opinion 
of  counsel  to  the  adversary  in  order  to  influence  his  judgment 
in  the  prosecution  of  the  suit  (see  also  jMst,  p.  384).  In  this 
production  was  refused,  a  copy  only  of  an  opinion  having 
been  shown,  and  not  the  case  and  opinion,  which  were  com- 
municated only  to  the  extent  of  the  contents  of  the  copy  and 
therefore  might  have  contained  other  matters. 
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III.  As  to  the  general  nature  of  Privileged  Communications 
passing  between  the  Client  and  the  professional  Legal 
Adviser  and  Communications  and  Documents  statiding  on 
the  same  footing* 

Such  communications  are  privileged  whether  they  pass  ia 
reference  to  expected  or  actual  litigation  or  not :  Minet  v. 
Morgan,  L.  E.  8  Ch.  361  :  Mostijn  v.  West  Mostijn  Coal  Co. 
34  L.  T.  531  ;  wheirher  as  regards  the  conduct  of  litigation 
or  the  rights  to  property :  Jessel,  M.  E.  in  Wheeler  v.  Le 
Marchant,  17  Ch.  D.  p.  682 :  and  see  Pearse  v.  Pearse,  1  D. 
Gr.  &  Sm.  p.  18  :  Herring  v.  Cloberi/,  1  Ph.  p.  95 :  and 
Greenough  v.  Gaskell,  1  M.  &  K.  p.  102,  referring  to  the 
solicitor's  privilege.  It  is  not  now  necessary  as  it  formerly 
was  for  the  purpose  of  obtaining  protection  that  the  com- 
munications should  be  made  either  during  or  relating  to  an 
actual  or  even  an  expected  litigation.  It  is  sufficient  that 
they  pass  as  professional  communications  in  a  professional 
capacity :  Kindersley,  V.  C.  in  Laurence  v.  Campbell,  4  Dr. 
p.  490,  referred  to  and  approved  by  Lord  Selborne  in  Minet 
V.  Morgan,  p.  368  :  and  see  Eadie  v.  Addison,  31  W.  E..  360  : 
(seethe  judgment  of  James,  L.  J.  in  Original,  Sfc.  Co.  v.  Moon, 
GiieA  post,  p.  373,  which  seems  to  limit  somewhat  unduly  the 
broad  principle  laid  down  in  the  above  cases).  The  law  of 
the  court  did  not  at  once  reach  a  broad  ajid  reasonable  footing 
but  reached  it  by  successive  steps  founded  upon  that  respect 
for  principle  which  usually  leads  the  court  aright :  Selborne, 
L.  C.  in  Minet  v.  Morgan,  p.  366. 

TJp  to  comparatively  recent  times  the  privilege  was  a  matter  of  fact  t 
confined  (though  the  principle  waa  sometimes  stated  in  a  manner  sufficiently 

*  Where  Utigatlon  is  anticipated  or  where  a  dispute  has  arisen  the 
privilege  covers  considerably  wider  ground  than  where  it  is  not  so  :  docu- 
ments and  oommunioationa  which  are  privileged  only  where  litigation  is 
anticipated  or  dispute  arisen  are  considered  post,  Section  X.  By  documents 
and  communications  standing  on  the  same  footing  as  direct  communications 
between  solicitor  and  client  are  meant  documents  and  communications  which 
enjoy  the  same  measure  of  privilege :  these  are  considered  post,  Sections 
Vill.  and  IX. 

t  See  also  the  following  cases  as  to  the  law  at  that  period :  Walker  v. 
Wildman,  6  Madd.  47  :  Sughes  v.  Biddulph,  i  Euss.  190 :  Vent  v.  Facy, 
ibid.  193 :  Fresion  v.  Carr,  1  T.  &  J.  176  :  Garland  v.  Scott,  3  Sim.  396  : 
BoUon  V.    Corp.  Liverpool,  1  M.  &  K.  88,  affirming  3  Sim.  467 :  Nias  v. 
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\ride  to  justify  an  extension :  see  2Iinet  v.  Morgan,  p.  367,  referring-  to  Lord 
Cottenham  in  Xias  t.  K.  ^-  if.  M.  Co.  3  M.  &  C.  355,  p.  357,  and  Lord 
Lyndhurst  in  Herring  v.  Clobery,  I  Ph.  91,  pp.  94,  96  :  and  see  Walker  v. 
Wildman,  6  Mad.  p.  48)  to  oommnnications  passing  in  contemplation  of  and 
m  reference  to  litigation  whether  actually  commenced  or  -which  -was  expected 
and  afterwards  arose,  or  after  dispute  between  the  parties  followed  by 
litigation  but  not  in  contemplation  of  or  with  reference  to  that  litigation,  or 
on  the  subject-matter  in  question  after  or  in  contemplation  of  litigation  on 
the  same  subject  with  other  persons  with  the  view  of  asserting  the  same 
right,  and  was  neyer  extended  to  those  communications  which  passed  in 
reference  to  the  very  subject  iu  respect  of  which  that  dispute  had  arisen,  but 
before  any  dispute  could  be  said  to  hare  arisen :  Walsinghain  v.  Goodricke, 
3  Ha.  pp.  124 — 126  ;  unless  they  were  opinions  of  counsel  (or  drafts  prepared 
by  counsel  as  containing  marginal  observations  or  alterations  which  were 
considered  to  fall  within  the  definition  of  legal  advice :  see  Manser  v.  Bix, 
1  K.  &  J.  p.  454)  or  unless  and  to  the  extent  that  they  contained  legal 
advice  or  opinion.  On  the  one  hand  it  seems  (though  it  is  not  absolutely 
clear)  that  communications  even  from  the  client  to  the  professional  adviser 
were  protected  to  that  extent,  while  on  the  other  hand  communications 
from  the  latter  were  only  protected  to  that  extent,  statements  of  fact  therein 
not  being  protected  (see  ante,  p.  360,  and  post,  p.  372,  as  to  the  existence  of 
any  such  distinction  at  the  present  time) :  see  Walsinghain  v.  Goodricke, 
p.  124;  Mnnser  v.  Six,  p.  454  :  Freston  v.  Carr,  1  T.  &  J.  p.  178  :  Hawkins 
V.  Gathercole,  1  Sim.  N.  S.  p.  154:  Fearse  v.  Pearse,  1  D.  Gr.  &  Sm.  p.  18: 
Slitck  V.  Galsicorthy,  2  Giff.  p.  456. 

It  is  impossible  to  justify  this  distinction  in  point  of  reason,  principle, 
justice,  or  convenience :  Fearse  v.  Fearse,  pp.  27,  28  :  Manser  v.  Six,  p.  454  : 
Herring  v.  Clobery,  1  Ph.  p.  95  :  Greenough  v.  Gaskell,  1  M.  &  K.  pp.  102 — 103. 
Perhaps  of  all  communications  between  a  party  and  his  professional  adviser 
the  greatest  hardship  would  be  caused  by  the  disclosure  of  those  which 
passed  in  reference  to  suspected  flaws  in  his  title  to  an  estate,  which  it 
is  not  his  duty  either  in  point  of  law  or  equity  to  disclose  to  any  person  :  see 
Fearse  v.  Pearse,  pp.  27 — 29:  Manser  v.  Six,  pp.  455 — 456,  459  :  Knight  v. 
Waterford,  1  T.  &:  C.  p.  41  :  Herring  v.  Clobery,  1  Ph.  p.  95 :  Original 
Hartlepool  Colliery  Co.  v.  Moon,  30  L.  T.  p.  585.  In  Greenough  v.  Gaskell,  1 
M.  &  K.  p.  102,  Lord  Brougham  observes  that  professional  advice  is  often 
required  by  a  person  on  the  subject  of  his  rights  and  liabilities  without  any 
reference  to  litigation  other  than  all  human  affairs  have,  so  far  as  every 
transaction  may  possibly  become  the  subject  of  judicial  inquiry.  Protection 
was  refused  to  communications  of  this  character  by  Lord  Langdale  in  Flight 
V.  Robinson,  8  Beav.  22,  being  cases  submitted  to  counsel  on  behalf  of 
the  vendors  (assignees  of  an  insolvent)  for  their  security  and  protection  in 
their  management  of  the  estate  previous  to  the  sale  (by  auction),  specific 
performance  of  which  they  were  now  seeking  to  enforce,  and  letters  between 
themselves  and  their  solicitors  during  the  same  period,  on  the  ground  that 
they  had  no  reference  to  the  dispute  which  resulted  in  the  present  litigation, 
though  it  was  allowed  to  similar  documents  after  the  sale  relating  thereto 


N.  #  E.  R.  Co.  3  M.  &  C.  355,  afBrming  2  Keen,  76  :  Herring  v.  Clobery, 
1  Ph.  91 :  Clagett  v.  Phillips,  2  T.  &  C.  0.  C.  82  :  Coombe  v.  Corp.  London, 
1  T.  &  C.  C.  C.  631 :  Storey  v.  Lennox,  1  Keen,  341,  affirmed  1  M.  &  C.  525  : 
Holmes  v.  Baddeky,  1  Ph.  476,  reversing  6  Beav.  521  :  Flight  v.  Robinson, 
8  Bear.  22  :  Calley  v.  Richards,  19  Beav.  401  :  Boyd  v.  Fetrie,  20  L.  T. 
pp.  935—936  :  17  W.  B.  903  :  Beadon  v.  King,  17  Sim.  34  :  Warde  v.  Warde, 
1  Sim.  N.  S.  18  :  3  M.  &  G.  365  :  Ford  v.  Se  Pontes,  7  W.  E.  299  :  Hawkins 
V.  Gathercole,  1  Sim.  N.  S.  150 :  Bluck  v.  Galsworthy,  2  Giff.  453  :  Hughes  v. 
Garnons,  6  Beav.  352  :  Mornington  v.  Mornington,  2  J.  &  H.  703  :  Jenlcyns  v. 
Btishby,  L.  K.  2  Eq.  547. 
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and  to  the  objections  to  title,  &e.  as  having  reference  to  the  dispute.*  In 
Manser  v.  Dix  Lord  Hatherley,  pp.  455—457,  strongly  disapproved  this 
decision  and  considered  that  it  could  not  stand  with  Fearse  v.  Pearse.  And 
the  case  is  clearly  of  no  authority  in  this  respect  new,  see  further  ^jost,  p.  374. 
Its  unreasonableness  (so  great  an  anomaly  so  gross  and  inconsistent  a  rule, 
Thompson  v.  Falk,  1  Dr.  p.  26)  is  illustrated  by  the  fact  that  where  the  pro- 
fessional adviser  was  the  person  of  whom  the  disclosure  was  sought  the 
distinction  between  dispute  having  and  not  having  arisen  did  not  exist : 
Greenough  v.  Gaslcell,  1  M.  &  K,  pp.  101,  110—115,  disapproving  Waisworth 
T.  Hamshaw,  2  Brod.  &  B.  6  :  (Jlark  v.  Clark,  1  M.  &  R.  p.  5  :  Williams  v. 
Mudie,  E,.  &  M.  34  :  Broad  v.  FM,  1  M.  &  M.  234  :  where  such  a  distinction 
was  suggested:  Scrring  v.  Cloliery,  1  Ph.  91 :  Tf^alsinghmn  v.  Goodricke,  3  Ha. 
p.  124 :  Oromack  v.  Seathcoie,  2  Brod.  &  B.  1 ;  Fearse  v.  Pearse,  1  D.  G.  &  S. 
p.  25 :  Flight  v.  SoUnson,  8  Beav.  p.  39. 

The  limitation  was  principally  founded  upon  what  was  supposed  to  be  the 
authority  of  an  old  case  in  the  House  of  Lords,  Badcliffe  v.  Fursman,  2 
B.  P.  C.  514  (see  Miehards  v.  Jackson,  18  Ves.  472),  where  a  case  stated  for 
counsel's  opinion,  but  not  the  opinion  itself,  was  ordered  to  be  produced. 
In  this  case,  as  pointed  out  by  Lord  Brougham  in  Bolton  v.  Corp.  Liverpool, 
1  M.  &  K.  p.  95  (and  see  Nias  v.  jY.  ^-  B.  P.  Co.  3  M.  &  0.  p.  358),  "no 
suit  was  instituted  or  even  threatened  at  the  time  this  case  was  stated  for 
counsel's  opinion :  all  the  court  knew  was  that  at  some  time  a  case  had 
been  laid  before  counsel:"  and  accordingly,  p.  96,  he  did  not  consider  it  to 
rule  that  a  disclosure  must  be  made  of  a  case  laid  before  counsel  in  reference 
to  or  in  contemplation  of  or  pending  the  litigation  for  the  purpose  of  which 
production  was  sought ;  subsequently  its  scope  was  narrowed  still  fuither  : 
_see  ante,  p.  369,  referring  to  Walsingham  v.  Goodricke.  On  the  other  hand  it 
was  held  to  cover  communications  to  (and  "from"  see  ante,  p.  369)  the 
solicitor  except  so  far  as  they  contained  legal  advice  or  opinion,  on  the  ground 
that  it  was  impossible  to  distinguish  in  principle  between  them  and  the  case 
as  actually  stated  for  counsel's  opinion:  see  JFalsiugham  v.  Goodricke,  p.  129  : 
Bolton  V.  Corp.  Liverpool,  p.  96  :  Xias  v.  N.  ^  F.  P.  Go.  p.  357  :  Fearse  v. 
Fearse,  1  D.  Gr.  &  Sm.  p.  25 :  see  however  Walker  v.  Wildman,  6  Mad.  47. 
In  spite  of  occasional  suggestions  from  the  bench  as  to  certain  features  special 
to  the  case  of  Padcliffe  v.  Fursman  (see  Richards  v.  Jackson,  IS  Ves.  p.  474, 
Walsingham  v.  Goodricke,  3  Ha.  p.  129)  which  would  have  entirely  destroyed 
its  authority  for  the  application  that  was  made  of  it,  this  state  of  the  law 
was  accepted  until  Fearse  v.  Pearse,  1  D.  Gr.  &  Sm.  12,  when  Padcliffe  v. 
Fursman  underwent  a  thorough  examination.  Following  the  line  of  these 
suggestions  Knight  Bruce,  V.  C.  showed  that  the  circumstances  of  Padcliffe 
V.  Fursman  were  altogether  exceptional,  that  it  did  not  appear  that  the  case 
of  which  production  was  ordered  was  taken  solely  in  the  interest  or  on 
behalf  of  the  party  called  upon  to  produce  it,  but  that  it  was  or  may  have 
been  taken  partly  in  the  interest  or  on  behalf  of  the  party  seeking  its 
production,  and  that  the  former  held  it  or  may  have  held  it  as  a  quasi 
trustee  for  the  latter  (as  to  this  point  see  post,  p.  379) :  and  so  also,  pp.  23 — 24, 
in  Pichards  v.  Jackson  where  the  case  seems  to  have  related  to  partnership 
transactions  though  after  dissolution  of  the  partnership :  and  finally,  see 
pp.  18,  24,  that  neither  of  these  cases  was  any  authority  for  the  proposition 
that  a  professional  communication  relating  to  the  rights  of  property  made  by 
a  person  not  under  any  fiduciary  obligation  nor  having  a  community  of  right 
or  interest  with  any  other  person  on  his  sole  behalf  and  in  his  single  and 
separate  interest  must  be  disclosed  if  not  made  during  suit  or  dispute  or 
after  threat  of  Suit.     Padcliffe  v.  Fursman  being  thus  effectuaUy  disposed  of, 


*  It  may  be  noted  that  Lord  Langdale  was  in  favour  of  curtailing  the 
privilege  as  much  as  possible,  and  particularly  (see  Flight  v.  Pobinson,  p.  36) 
of  compelling  the  disclosure  of  all  statements  or  admissions  made  by  the 
client  to  his  solicitor  ;  see  also  his  observations  in  Storeu  v.  Lennox,  1  Keen, 
pp.  349—350. 
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Trade  for  libel) — to  prove  malice  for  tBe  pxirpose  of  rebutting  a  poBsible  de- 
fence of  privilege — disallowed. 

Edmunds  v.  Greenwood,  L.  E.  i  C.  P.  70  (action  for  libel)— aBMng  in  detail 
as  to  the  publication  of  the  libels — disallowed. 

Saker  v.  Lane,  3  H.  &  0.  644  (action  for  Kbel) — plea,  not  guilty— asking  as 
to  publication  and  also  as  to  matters  exposing  to  penalties  under  C  &  7 
Will.  4,  c.  76,  ss.  6  and  7 — disallowed. 

TupUncj  v.  Ward,  G  H.  &  N".  749  (action  for  Ubel) — asking  as  to  publioa.: 
tion — disallowed — compare  Villehoisnet  v.  Tohin,  and  Bartlett  v.  Lewis. 

Villeboisnet  v.  Tobin,  L.  R.  4  C.  P.  184  (action  against  directors  for  fraudu- 
lent misrepresentations  in  prospectus) — in  detail  as  to  the  facts  the  subject 
of  the  misrepresentations — disallowed. 

McFadzen  v.  Mayor  of  Liverpool,  L.  R.  3  Ex.  280  (action  for  malicious 
arrest  and  false  imprisonment) — asking  the  town  clerk  whether  and  how  he 
took  part  therein — allowed. 

Bartlett  v.  Lewis,  12  C.  B.  N.  S.  249  (action  on  bill  of  exchange) — plea, 
bankruptcy  and  payment — inquiring  into  matters  which  might  involve  an 
offence  under  the  bankruptcy  laws  to  show  that  defendant's  certificate  was 
void — allowed.  (But  see  an  old  case  Ex  parte  Mawson,  6  Ves.  613,  bill  of 
discovery  of  acts  to  vitiate  certificate.) 

Biclcford  v.  D'Arcy,  L.  E.  1  Ex.  354  (action  against  attomies  for  not  pro- 
perly investing  money) — interrogatories  directed  to  prove  partnership  against 
a  defendant  which  he  objected  to  answer  as  involving  him  in  a  misdemeanor, 
under  6  &  7  Vict.  c.  73,  s.  2,  for  practising  without  a  certificate — allowed  as 
being  bonS,  fide  and  partly  also  on  ground  that  investing  money  or  acting  as 
a  scrivener  was  not  necessarily  incident  to  the  profession  of  an  attorney. 

Inspection  by  Plaintiff. 

Stein  V.  Talor,  31  L.  T.  444  (action  for  libel)  inspection  of  a  document 
before  declaration — refused  on  the  ground  that  plaintiff  had  not  stated  that 
the  defamatory  matter  was  published  nor  that  he  had  been  injured  thereby. 

In  Collins  V.  Tates,  27  L.  J.  Ex.  150,  the  plaintiflf'was  allowed  to  inspect 
the  defendant's  business  books,  the  inspection  being  required  in  order  to 
disprove  the  plea  of  justification,  not  to  prove  the  Ebel  and  therefore  not 
criminatory. 

In  mil  V.  Campbell,  L.  E.  10  C.  P.  222,  an  action  for  libel,  the  plaintiff 
applied  for  inspection  of  the  document  alleged  to  contain  the  libel.  'The 
court  (Coleridge,  C.  J.  and  Grove,  J. — Brett,  M.  E.  diss.)  considering  them- 
selves bound  on  an  application  under  section  6  of  14  &  15  Vict.  o.  99,  by 
what  they  believed  to  be  the  practice  in  equity,  namely  that  a  bill  for  such 
discovery  would  have  been  demurrable  either  as  being  in  aid  of  an  action  for 
libel  (see  ante,  p.  318),  or  as  showing  on  the  face  of  it  that  it  would  expose 
the  defendant  to  criminal  proceedings  (see  ante,  p.  318),  refused  to  insist 
upon  an  afiidayit  by  the  defendant  that  its  production  would  tend  to  expose 
him  to  an  indictment  as  a  condition  of  protecting  it,  though  it  seems  the 
decision  would  have  been  otherwise  if  application  had  been  made  under 
sect.  50  of  the  C.  L.  P.  Act,  1854,  in  respect  of  which  (see  ante,  p.  9)  they 
were  not  bound  by  the  practice  in  equity. 

Interrogatories  by  Defendant. 

Osborn  v.  London  Dock  Co.  10  Exch.  698  (action  for  detinue  and  trover)— 
inquiring  into  matters  which  might  be  made  the  subject  of  an  indictment 
for  fraud— allowed  by  analogy  to  the  case  of  the  witness  who  must  take  the  . 
objection  on  his  oath,  see  ante,  p.  319. 

Zychlinski  v.  3Iallby,  10  C.  B.  N.  S.  838  (action  for  malicious  prosecution 
on  charge  of  obtaining  money  by  false  pretences),  inquiring  into  the  matters 
the  subject  of  the  charge — allowed. 

Stewart  J.  Smith,  L.  R.  2  C.  P.  293  (action  for  malicious  prosecution  for 
theft) — following  Zychlinski  v.  Maltby — allowed. 
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It  is  not  every  communication  between  a  client  and  his 
legal  adviser  that  is  protected :  Gardner  v.  Irvin,  4  Ex.  D. 
p.  53  :  Penruddoclc  v.  Hammond,  11  Beav.  p.  61.  The  com- 
munications must  be  professional. 

Where  an  attorney  is  employed  by  a  client  professionally  to  transact  pro- 
fessional business  all  the  communications  that  pass  between  the  client  and 
attorney  in  the  course  and  for  the  purpose  of  that  business  are  privileged : 
Herring  t.  Clobery,  1  Ph.  pp.  94,  96. 

Communications  to  solicitors  in  their  professional  capacity  on  matters 
within  the  ordinary  scope  of  professional  employment :  Greenough  t.  Gaskell, 
1  M.  &  K.  p.  102 :  and  see  Shellard  v.  Sarris,  5  C.  &  P.  p.  594  :*  communica- 
tions made  by  the  client  to  counsel,  attorney  or  aolioitor  for  professional 
assistance :  Walker  v.  Wildman,  6  Madd.  p.  47 :  confidential  communications 
between  client  and  solicitor  in  their  relation  of  client  and  attorney  :  Hughes 
V.  Biddulph,  i  Russ.  p.  191 :  professional  communications  between  client  and 
solicitor  of  a  confidential  character  for  the  purpose  of  getting  legal  advice  : 
Gardner  v.  Irvin,  4  Ex.  T>.  p.  53  ;  not  for  information  as  to  matters  of  fact, 
except  perhaps  in  reference  to  litigation.  Bee  post,  p.  440.  Letters  written 
by  the  solicitor  in  the  character  of  solicitor :  Goodall  v.  Little,  1  Sim.  N.  S. 
p.  164  :  communications  with  the  solicitor  for  the  purpose  of  obtaining  legal 
advice  though  they  relate  to  a  dealing  not  the  subject  of  litigation  provided 
they  are  communications  made  to  the  solicitor  in  that  character  and  for  that 
purpose  :  Wheeler  r.  Le  Marchant,  17  Ch.  D.  pp.  682,  683  :  professional 
communications  passing  in  a  professional  capacity  :  Lawrence  v.  Campbell,  4 
Dr.  p.  490,  approved  Minet  v.  Morgan,  L.  E.  8  Ch.  p.'368  :  and  see  Eadie  v. 
Addison,  31  "W.  K.  360  :  and  Beadon  v.  King,  17  Sim.  p.  37. 

It  has  been  seen,  ante,  p.  359,  that  under  some  circumstances 
the  client  may  be  compelled  in  answer  to  interrogatories  to 
disclose  facts  which  have  been  communicated  by  him  to  his 
solicitor  or  by  his  solicitor  to  him.  There  is  no  authority 
(except  in  some  earlier  cases  in  a  different  state  of  the  law, 
see  ante,  p.  369)  for  excepting  from  protection  those  parts  of 
privileged  communications  which  consist  of  mere  statements 
of  facts.  Under  some  circumstances,  see^^ost,  p.  391,  extracts 
from  previously-existing  documents  may  have  to  be  produced 
for  inspection  the  rest  of  the  documents  containing  such 
extracts  being  covered  or  sealed  up :  but  with  this  exception 
a  privileged  communication  is  protected  as  a  whole :  see  in 
this  connection  observations  of  Selborne,  L.  0.  and  Cotton, 
L.  J.  in  Kennedy  v.  Lyell,  23  Oh.  D.  pp.  401,  404,  referred 
to  ante,  pp.  360 — 361 :  but  see  also  post,  p.  397. 


*  These  dicta  though  at  that  period  applicable  oWy  to  the  case  where 
disclosures  were  sought  of  the  attorney  may  be  regarded  at  the  present  day 
as  apphoable  to  the  case  of  the  client,  -""  -"'-  -   '"" 
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IV.  As  fo  trhat  is  Professional  Susiiiess  or  what  are  Matters 
wit /tin  the  ordinary/  scope  of  Professional  Employment  (see 
the  passages  cited  ante)  — relating  to  a  Sale  or  Bargain 
— Agency  Matters — procuring  Loans  or  investing  Money. 

In  addition  to  the  following  observations  and  oases  see  also 
post,  p.  430  to  p.  442,  -where  the  position  of  the  legal  adviser 
is  discussed,  and  in  particular  ^os^,  p.  439. 

The  following  observations  of  James,  L.  J.  in  Original 
Hartlepool  Colliery  Co.  v.  Moon,  30  L.  T.  p.  585,  are  important. 
"  A  client  has  a  right  in  availing  himself  of  professional 
advice  to  put  himself  in  the  most  unreserved  confidential 
communication  with  his  soHcitor  for  the  purpose  of  obtaining 
that  solicitor's  assistance  and  advice  as  a  professional  man 
with  respect  to  the  question  that  has  arisen  or  may  arise  or 
with  reference  to  the  defence  of  the  suit,  and  all  that  is  done 
in  that  strictly  professional  character  with  a  view  to  protection 
against  a  claim  that  is  anticipated  or  with  a  view  to  protection 
against  a  claim  that  is  made — all  that  is  from  the  necessity 
of  the  case  considered  by  this  court  to  be  privileged ;  but 
communications  between  a  man  and  his  solicitor  with  reference 
to  what  may  be  called  the  subject-matter  of  the  suit  are  not 
necessarily  privileged.  The  subject-matter  of  the  present 
suit  is  whether  an  agreement  was  or  was  not  made.  The 
communications  between  a  man  and  his  solicitor  may  be 
wholly  irrespective  of  any  question  of  professional  advice  or 
assistance  of  any  kind.  The  communications  may  be  made 
authorizing  the  solicitor  to  enter  into  a  bargain,  or  to  give 
directions  to  somebody  else  to  enter  into  a  bargain.  Com- 
munications may  happen  to  be  made  with  a  man  who  happens 
to  be  a  solicitor  which  would  be  exactly  of  the  same  character 
as,  and  neither  more  nor  less  privileged  than,  those  between 
a  man  and  his  steward,  or  between  a  man  and  his  land  agent 
who  did  not  happen  to  be  a  solicitor."  The  learned  judge 
then  refers  to  Minet  v.  Morgan  and  Pearse  v.  Pearse  and  to 
the  extension  supposed  to  be  given  by  those  cases,  and 
regards  them  as  establishing  only  that  communications  for 
the  purpose  of  seeking  professional  advice  with  respect  to 


374  BK.  11.  CHAP.  II.  PAltT  II.  SECT.  IV. 

defects  or  flaws  in  the  party's  title  to  property  when  no 
dispute  had  arisen  but  which  might  or  might  not  become  the 
subject  of  litigation  were  protected.  It  is  submitted,  ante, 
p.  368,  that  this  is  too  narrow  a  view  to  take  of  these  cases 
(see  also  a  passage  in  Oreenough  v.  Gaskell,  cited  ante,  p.  369), 
though  the  documents  in  question  in  Mbiet  v.  Morgan  seem 
to  have  been  of  the  character  referred  to  by  James,  L.  J. 
being  communications  with  reference  to  the  subject-matter 
in  dispute  (rights  of  common)  or  to  questions  connected  with 
the  matters  in  dispute. 

In  Manser  v.  Dix,  1  K.  &  J.  p.  460,  Lord  Hatherley  supports  Bis  decision 
on  special  grounds  of  that  kind  but  only  in  order  to  distinguish  it  from 
Wals'mghum  v.  Goodricke,  3  Ha.  122,  in  -which  case  the  documents  which 
Wigram,  V.C.  reluctantly  ordered  to  be  produced  were  letters  between  the 
Tender  (defendant  to  action  for  speoiiic  performance)  and  his  solicitor  while 
the  negotiations  were  in  progress,  relating  apparently  to  the  draft  agreement 
submitted  by  the  intending  purchaser,  but  before  dispute  arisen.  In  Manser 
V.  Bix  the  plaintiff  disputed  the  title  of  a  defendant  who  had  purchased  the 
property  as  being  affected  with  notice  of  facts  which  would  give  him  an 
equity  to  set  it  aside  :  the  document  in  question  was  instructions  to  counsel 
on  the  part  of  the  defendant  for  the  draft  agreement.  Lord  Hatherley,  at 
p.  460,  distinguishes  between  the  two  oases  on  the  ground  that  in  jrahingham 
V.  Goodricke  the  question  was  not  a  question  upon  the  title,  but  whether  there 
had  been  a  contract  or  not,  and  the  documents  passed  at  a  time  when  no  one 
was  apprehending  a  dispute,  but  that  in  Manser  v.  Dix  the  consultations  were 
as  to  a  proposed  conveyance  to  him  in  order  to  make  himself  secure  against 
the  whole  world,  the  doubts  and  fears  so  suggested  being  just  those  which 
should  be  protected  from  disclosure  (see  also  ante,  p.  370,  referring  to  Lord 
Hatherley's  comments  on  Flight  v.  Eoiinson,  and  ante,  p.  370,  as  to  the  old 
law  in  this  respect).  WaUingham  v.  Goodricke  however  being  no  longer  of 
authority  in  this  respect,  see  ante,  p.  370,  the  distinction  is  unnecessary. 

In  Original,  ^c.  Co.  v.  Moon  accordingly  (see  ante),  which 
was  an  action  for  specific  performance  of  an  agreement  for 
a  lease  of  some  collieries,  protection  was  refused  to  commu- 
nications anterior  to  the  making  of  the  agreement  before 
by  possibility  any  dispute  could  arise  and  which  could 
not  have  reference  to  anything  as  to  which  the  party  was 
seeking  professional  advice  or  assistance  as  against  the  hostile 
litigation,  for  there  could  not  be  any  question  between  the 
parties  as  to  the  agreement  until  that  which  was  alleged  to 
be  the  agreement  was  made. 

The  following  extract  from  the  judgment  of  Lord  Cotten- 
ham  in  Carpmael  v.  Potris,  1  Ph.  p.  692,  may  be  usefully 
compared  with  the  observations  of  James.  L.  J.  in  this  cgse. 
ante.     "  The  privilege  extends 
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a  solicitor  as  sucli  and  Ms  client  relating  to  matters  within 
the  ordinary  scope  of  a  solicitor's  duty.  Now  it  cannot  be 
denied  that  it  is  an  ordinary  part  of  a  solicitor's  business  to 
treat  for  the  sale  or  purchase  of  estates  for  his  clients.  For 
some  purposes  he  is  indispensable  in  such  transactions  :  he  is 
to  draw  the  agreement  to  investigate  the  title  and  prepare  the 
conveyance.  All  these  things  are  in  the  common  course  of 
his  business.  But  it  is  said  that  the  fixing  of  a  reserved 
bidding  and  other  matters  connected  with  the  sale  are  not  of 
that  character  as  they  might  be  entrusted  equally  well  to 
anybody  else.  It  is  impossible  however  to  split  the  duties  in 
that  manner  without  getting  into  inextricable  confusion. 
I  consider  them  all  parts  of  one  transaction,  the  sale  of  an 
estate,  and  that  a  transaction  ia  which  solicitors  are  ordinarily 
employed  by  their  clients." 

Communications  relating  to  the  sale  of  an  estate  according 
to  this  last  decision,  affirming  it  maybe  observed  Lord  Lang- 
dale,  9  Beav.  16,  are  therefore  privileged :  and  see  Mi/nn  v. 
Jolrffe,  1  M.  &.  El.  326.  On  the  other  hand  Lord  Langdale 
in  Flight  v.  Bohinson,  8  Beav.  p.  39,  distinguished  between 
communications  passing  between  a  client  and  his  solicitor  in 
the  relation  of  principal  and  agent  for  effecting  a  sale,  and 
communications  passing  in  the  relation  of  client  and  solicitor. 
So  in  Walker  v.  Wiklman,  6  Madd.  47,  it  was  said  that  where 
a  solicitor  was  employed  in  a  treaty  for  the  purchase  of  an 
estate  it  was  not  a  professional  matter.  See  also  Original,  Sfc. 
Co.  v.  Moon,  and  Manser  v.  Bix,  ante. 

In  Doe  d.  Marriott  v.  Hertford,  13  Jur.  632 ;  19  L.  J. 
Q.  B.  526 :  it  was  held  that  an  attorney  as  witness  must 
produce  a  map  given  him  by  his  client  to  show  the  extent  of 
the  glebe  for  the  purpose  of  a  sale,  on  the  ground  that  the 
delivery  of  the  map  was  not  a  confidential  (see  pout,  p.  378) 
communication  but  was  for  the  purpose  of  showing  it  to 
intending  purchasers  and  therefore  practically  open  to  all 
the  world  (see  as  to  this  point  pout,  p.  440),  and  also  that  he 
was  the  agent  employed  to  efi^ect  a  sale,  and  the  fact  that  he 
was  an  attorney  did  not  confer  a  privilege  which  did  not 
otherwise  exist. 
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In  Stratford  v.  Sogan,  2  Ball  &  B.  164,  an  attorney  was 
held  bound  to  answer  any  charges  relating  to  receipts  by  him 
of  rents  for  his  client,  though  not  as  to  communications  made 
to  him  in  his  character  of  attorney.  In  Doe  d.  Marriott  v. 
Hertford,  Denman,  0.  J.  considered  that  an  attorney  must 
produce  a  book  describing  lands  subject  to  tithes  given  him 
by  his  client  for  the  purpose  of  collecting  them,  for  he  was 
not  acting  professionally. 

In  Jones  v.  Ptigh,  1  Phill.  96,  Lord  Lyndhurst,  observing, 
p.  102,  that  it  was  an  ordinary  part  of  a  solicitor's  duty  to 
lay  out  money  for  his  clients,  held  on  the  authority  of  Lord 
Nottingham  in  Harvey  v.  Clayton,  2  Sw.  221,  n.  where 
a  scrivener  (but  qu.  as  to  a  scrivener,  see  ante,  p.  306)  was 
protected  from  discovering  the  names  of  the  persons  who  had 
entrusted  him  with  the  money  lent  on  mortgage  to  the 
plaintiif ,  that  the  solicitor,  defendant  to  a  suit  for  redemption 
by  a  judgment  creditor  of  the  mortgagor,  was  not  bound  to 
discover,  (1)  the  names  of  the  clients  on  behalf  of  whom  he 
had  taken  a  mortgage  in  his  own  name,  nor  (2)  the  names  of 
the  clients  for  whom  he  had  effected  mortgages  on  the  same 
property,  as  to  whom  he  said  that  he  had  no  knowledge  or 
information  except  as  their  solicitor :  see  also  as  to  the  names 
of  clients  post,  p.  439.  As  to  (1)  however  the  discovery  was 
immaterial,  as  in  Harvey  v.  Morris,  Finch,  214,  for,  no  trust 
being  disclosed,  the  solicitor  was  competent  to  give  a  receipt 
and  discharge  the  mortgage.  See  also  Turquand  v.  Knight,  2 
M.  &  W.  98,  p.  100,  where  on  the  same  authority  an 
attorney  was  protected  as  to  matters  {see  post,  p.  438)  brought 
to  his  knowledge  in  his  character  of  scrivener.  In  a  recent 
common  law  case  of  Biclcford  v.  B'Arcy,  L.  E..  1  Ex.  354, 
p.  3-57,  it  was  considered  that  doing  the  business  of  a 
scrivener  or  investing  money  was  not  necessarily  incident  to 
the  profession  of  an  attorney  and  therefore  not  within  the 
6  &  7  Yict.  c.  73,  sect.  2  making  it  a  misdemeanor  to 
practise  as  an  attorney  without  a  certificate. 

In  JR.  V.  Farley,  2  C.  &  K.  313,  a  prosecution  for  forgery, 
the  wife  of  the  prisoner  had  taken  the  forged  will  on  his 
behalf  to  a  solicitor  to  procure  an  advance  on  his  interest 
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under  it :  it  was  held  that  the  solicitor  who  had  refused  to 
mate  the  advance,  the  security  not  being  sufficient,  could 
properly  produce  a  copy  which  he  had  made  and  give 
evidence  of  what  passed  :  some  stress  seems  to  have  been  laid 
on  the  fact  that  it  was  not  the  prisoner's  own  solicitor.  In 
JR.  V.  Avery,  8  C.  &  P.  596,  a  somewhat  similar  case,  where 
also  protection  was  refused  and  production  of  the  will 
ordered,  the  solicitor  was  acting  also  for  the  person  who 
advanced  the  money.  See  also  as  to  these  oases  ante,  p.  356. 
In  all  cases  where  as  to  some  matters  the  attorney  was 
acting  in  his  legal  professional  capacity  and  as  to  other 
matters  not  in  such  capacity  the  distinction  should  as  far  as 
possible  be  pointed  out  in  the  affidavit :  see  Hughes  v. 
Biddulph,  4:  Euss.  p.  192. 


Y.  Miscellaneous. 

Communications  are  not  protected  where  the  professional 
adviser  is  only  consulted  as  a  confidential  friend  and  not  em- 
ployed as  an  attorney,  though  consulted  on  account  of  his 
professional  knowledge :  Wilson  v.  Rastall,  4  T.  E.  pp.  754, 
758,  760  :  Smith  v.  Daniell,  L.  E.  18  Eq.  649,  where  Lord 
"Westhury  was  so  consulted :  and  see  Grcenough  v.  GasMl, 
1  M.  &  K.  p.  104  :  Doe  d.  Prifcliard  v.  Jauncey,  8  C.,&  P.  99  : 
and  Blenkinsopp  v.  Bo.  10  Beav.  p.  282  :  not  therefore  as  to 
matters  before  retaiaer :  Ciitts  v.  Picl<ering,  1  Yentris,  197. 
No  protection  was  allowed  to  letters  written  by  a  country 
solicitor  to  one  of  a  firm  of  solicitors  in  London  who  acted  as 
his  London  agents  and  also  in  the  suit  as  his  solicitors,  but  to 
whom  in  this  instance  the  letters  were  written  as  his  private 
friend  and  private  professional  adviser  in  professional  confi- 
dence and  for  the  purpose  of  professional  assistance :  Hampson 
V.  Hampson,  26  L.  J.  Ch.  612.  But  where  a  solicitor  had 
acted  for  the  defendant  up  to  the  filing  of  the  bill,  but  since 
then  had  ceased  to  do  so  as  to  the  subject-matter  of  the  suit. 
Knight  Bruce,  Y.-C.  refused  to  order  production  of  notes 
made  by  him  on  a  copy  of  the  bill  at  the  defendant's  request 
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as  instructions  for  the  answer,  thinking  it  doubtful :  Moxhay 
T.  TrederiuicJi,  9  Jur.  343. 

The  privilege  attaches  although  the  attorney  ultimately 
refuses  the  employment :  Cromaek  v.  Heathcote,  2  Brod.  & 
B.  4  :  as  where  the  attorney  is  applied  to  to  draw  a  deed : 
ibid. :  and  see  Doe  d.  Shellard  v.  Harris,  5  0.  &  P.  592,  where 
the  attorney  as  witness  was  protected  from  answering  whether 
a  party  had  applied  to  him  to  draw  a  deed. 

So  the  privilege  attaches  where  the  party  thought  that  the 
attorney  had  consented  to  act  for  him :  Smith  v.  Fell,  2  Curteis, 
667,  p.  670. 


VI.  Confidential  character  of  the  Communications — as  against 
a  Cestui  que  Trust,  Wife,  Partner,  Landlord  and  other 
Persons — as  between  Persons  claiming  under  the  Client. 

The  communications  must  he  confidential :  see  Spenceley  v. 
8chiilenierg,  7  Bast,  p.  358  :  Gardner  v.  Irvin,  4  Ex.  D.  p.  53  : 
and  post,  p.  431. 

It  has  been  said,  see  Marsh  v.  Keith,  1  Dr.  &  Sm.  p.  347, 
that  whatever  passes  between  a  solicitor  and  client  as  a  mat- 
ter of  professional  business  the  court  will  consider  as  confi- 
dential. Q,u.  however  whether  this  is  not  too  broadly  stated. 
In  Walsh  v.  Trevanion,  15  Sim.  578-,  it  was  held  insufficient 
for  a  solicitor,  as  witness,  to  say  that  he  had  received  certain 
letters  from  his  client  in  his  character  of  confidential  solicitor, 
for  the  letters  might  not  be  confidential  communications.  See 
this  subject  further  considered  in  connection  with  the  position 
of  the  legal  adviser  iMst,  p.  431  to'  p.  442  :  and  in  particular 
as  to  communications  to  the  solicitor  for  the  purpose  of  com- 
municating the  matter  to  other  persons  post,  p.  440. 

See  as  to  the  party's  assertion  of  the  confidential  character 
of  communications  being  conclusive  Underwood  v.  Sec.  of  State 
for  India,  cited  an^e,  p.  231  and  ^os^,  p.  381  :  imd.  Pritchard  v. 
Foulkes,  post,  p.  383. 

Qu.  whether  the  communication  of  legal  advice  to  other 
persons,  or  its  having  been  made  public  in  court,  would  under 
some  circumstances  destroy  its  confidential  character,  see  ante, 
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p.  366,  and  Smith  v.  Baniell,  post :  and  Underwood  v.  Secretanj 
of  State  for  India,  post,  p.  381. 

But  thougli  a  communication  may  be  confidential  so  far  as 
the  general  public  or  a  stranger  is  concerned  it  may  not  be 
confidential  in  a  certain  sense  as  against  particular  persons. 
It  is  not  confidential  as  against  the  party  seeking  discovery 
whenever  it  passes  either  in  point  of  law  or  as  a  matter  of 
fact  on  his  behalf.  (See  in  this  connection  ante,  p.  370,  citing 
Pearse  v.  Pearse.)  In  fact  under  such  circumstances,  if  it  be 
a  document,  the  party  has  an  interest  in  it  of  the  nature  of 
property,  and  is  entitled  to  its  production  on  that  groiind. 
From  that  point  of  view  such  cases  should  technically  be  con- 
sidered perhaps  with  other  eases  (see  Bk.  I.  Ch.  VII.)  where 
a  party  is  entitled  to  production  on  the  ground  of  having  an 
interest  of  that  nature.  It  is  however  practically  simpler  and 
more  convenient  to  discuss  them  in  connection  with  the  sub- 
ject of  legal  privilege. 

Where  certain  cases  and  opinions  were  said  to  have  been 
stated  and  taken  by  the  plaintifJ  in  anticipation  of  and  in  re- 
lation to  the  litigation,  but  they  were  not  said  to  have  been 
confidential,  and  on  the  facts  it  did  not  appear  they  were 
confidential,  the  substance  of  them  having  been  already  com- 
municated to  one  of  the  defendants,  production  was  ordered  : 
Smith  \.  Daniell,  L.  E..  18  Eq.  649,  and  see  ante. 

(a)    Cestui  que  Trust  and  Trustee. 

A  cestui  que  trust  is  entitled  to  see  all  the  cases  submitted 
and  the  opinions  taken  by  the  trustee  to  guide  himself  in  the 
administration  of  the  trust,  for  they  are  so  submitted  and 
taken  for  the  purpose  of  the  administration  of  the  trust,  and 
for  the  benefit  of  the  persons  entitled  to  the  trust  estate  who 
will  have  to  pay  the  expenses :  Wynne  v.  Uuinhernton,  27 
Beav.  421,  pp.  423 — 424 :  and  see  Devaynes  v.  Robinson,  20 
Beav.  42  :  Woods  v.  Woods,  4  Ha.  p.  85  :  Talbot  v.  Marshfield, 
2  Dr.  &  Sm.  549 :  (see  these  cases  cited  post) :  Mason  v.  Cattley, 
22  Ch.  D.  609  :  and  see  ante,  p.  370,  referring  to  Radcliffe  v. 
Fursman  and  Pearse  v.  Pearse.  If  a  case  and  opinion  are 
properly  stated  and  taken  by  a  trustee  for  this  purpose  he  has 
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a  right  to  pay  for  it  out  of  the  trust  estate ;  and  that  alone  is 
sufBoient  to  entitle  the  cestui  que  trust  to  see  it :  Talbot  v. 
Marshfield,  p.  551 :  and  see  Woods  v.  Woods,  p.  85  and  Bacon 
V.  Bacon,  34  L.  T.  349,  where  they  were  not  charged  to  the 
trust :  and  see  Corp.  of  Bristol^.  Cox,  post,  p.  382. 

But  where  the  relation  of  trustee  and  cestui  que  trust  is  not 
established,  or  at  all  events  where  no  prima  facie  case  of  such 
relation  is  made  out,  the  party  merely  claiming  to  be  a  cestui 
que  trust  is  not  entitled  to  such  discovery  :  Wynne  v.  Humher- 
ston,  p.  424.  In  this  case  the  legal  advice  had  been  obtained 
by  the  trustees  for  their  guidance  in  respect  of  conflicting 
claims. 

Where  cases  and  opinions  have  been  stated  and  taken  by  the 
trustees  not  for  their  guidance  in  the  execution  of  the  trust, 
but  for  the  purpose  of  their  own  defence  in  litigation  against 
themselves  by  the  cestui  que  trusts,  they  are  protected : 
Talbot  V.  Marshfield,  2  Dr.  &  Sm.  549  :  Wynne  v.  Humberston, 
27  Beav.  p.  423  :  and  see  Adams  v.  Barry,  cited  ^os<,  p.  388  : 
even  before  the  commencement  of  such  litigation  if  in  con- 
templation or  anticipation  of  it :  Broicn  v.  Oakshott,  12  Beav. 
252  ;  Bevaynes  v.  Robinson,  20  Beav.  p.  43 :  but  not  where 
they  were  not  stated  to  have  been  so  taken  in  contemplation : 
see  Mason  v.  Cattley,  20  Ch.  D.  609,  following  Talbot  y. 
Marshfield,  post :  and  see  generally  Reece  v.  Trye,  9  Beav.  316 : 
and  Bacon  v.  Bacon,  34  L.  T.  349. 

In  Talbot  v.  Marshfield  the  trustees  had  taken  counsel's  opinion  as  to 
whether  they  should  exercise  a  discretionary  power  to  advance  part  of  the 
trust  fund  for  the  beneiit  of  some  of  the  cestui  que  trusts:  others  of  the  cestui 
que  trusts  filed  a  bill  to  restrain  the  trustees  from  exercising'  such  discretion : 
thereupon  the  trustees  took  another  opinion.  The  first  case  and  opinion 
being  stated  and  taken  for  their  guidance  in  the  execution  of  the  trust 
(p.  550),  the  plaintiffs  were  held  entitled  to  see  them,  for  their  interests 
would  be  affected  by  the  exercise  of  the  power :  and  in  fact  they  were 
(p.  551)  stated  and  taken  for  the  benefit  of  all  the  cestui  que  trusts,  for  all 
were  interested  in  seeing  the  trust  property  duly  administered  :  but  not  the 
second,  for  they  were  stated  and  taken  by  the  trustees  to  know  in  what 
position  they  stood  and  whether  they  should  defend  themselves. 

Where  cases  and  opinions  had  been  stated  and  taken  by  the  manager 
of  a  fund  for  the  purpose  of  resisting  certain  claims  by  some  of  the  subscribers 
to  the  fund  to  have  a  surplus  refunded  to  them,  others  of  the  subscribers 
were  held  not  entitled  to  inspect  them  in  actions  which  they  were  bringing 
against  the  manager  for  the  purpose  of  asserting  similar  claims  :  Underwood 
V.  See.  of  State  for  India,  14  W.  E.  551 :  12  Jur.  N.  S.  321 :  the  defendant 
was  not  in  the  position  of  a  mere  trustee,  but  it  was  sought  to  make  him 
liable  as  he  had  already  been  made  liable  on  similar  claims.     So  in  a  similar 
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ease  of  Thomas  v.  Do.  18  "W.  R.  312,  for  the  opinions  were  not  taken  on 
behalf  of  the  trust  estate  but  on  his  own  behalf  to  resist  future  litigation  : 
and  see  Adanis  v.  Barry,  cited  post,  p.  338.  In  Underwood  v.  Do.  the 
court  refused  to  allow  an  affidavit  to  be  used  for  the  purpose  of  showing 
that  the  opinions  had  been  circulated  publicly  amongst  the  persons  interested 
therein  and  were  therefore  not  confidential  as  had  been  sworn  by  the  trustees : 
see  as  to  this  ante,  p.  378. 


In  TtigiceU  v.  Hooper,  10  Beav.  348,  Lord  Langdale  held 
that  a  solicitor-trustee  had  no  right  to  act  exclusively  for 
one  cestui  que  trust  but  must  rest  in  a  situation  of  impartiality 
towards  all,  that  he  could  not  divest  himself  of  his  character 
of  trustee,  and  therefore  that  neither  he  nor  his  client  cestui 
que  trust  could  withhold  or  keep  secret  from  the  other  cestui 
que  trust  what  had  passed  between  them  before  the  institution 
of  the  suit  in  respect  of  matters  as  to  which  there  was  a 
dispute  between  the  cestui  que  trusts,  and  the  solicitor  who  was 
a  co-defendant  with  his  client  must  produce  the  corre- 
spondence ;  but  what  passed  subsequently  was  privileged,  for 
it  was  necessary  for  him  (qu.  who  ?)  to  protect  himself. 

Where  the  cestui  que  trusts  had  mortgaged  their  interests 
to  their  solicitors  cases  and  opinions  stated  and  taken  by  the 
latter  on  behalf  of  the  cestui  que  trusts  were  ordered  to  be 
produced,  but  not  those  stated  and  taken  in  their  character  of 
mortgagees:  Johnson  v.  Tucker,  11  Jur.  382. 

In  an  action  brought  by  a  cestiii  que  trust  against  his 
trustee  to  set  aside  a  purchase  of  the  trust  property  made  by 
the  trustee  thirty  years  previously,  the  latter  setting  up 
acquiescence  was  not  allowed  to  see  an  opinion  taken  by  the 
former  fifteen  years  previously  adversely  for  his  own  guidance 
after  the  dispute  had  arisen  :   Woods  v.  Woods,  4  Ha.  83. 


(b)   Other  Cases  (see  ante,  p.  379). 

In  an  action  between  a  corporation  and  a  ratepayer  with 
regard  to  some  matter  relating  to  the  raising  or  expenditure 
of  the  rates,  the  ratepayer  would  probably  be  entitled  to  see 
cases  and  opinions  taken  by  the  corporation  on  that  subject, 
for  the  relation  is  that  of  trustee  and  cestui  que  trust,  and  the 
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ratepayer  may  be  said  to  haye  contributed  to  pay  for  such 
cases  and  opinions :  see  Pearson,  J.  in  Coiy.  of  Brktol  v.  Cox, 
26  Ch.  D.  p.  683. 

See  as  to  a  husband  and  Avife^jos/  (c). 

Owing  to  the  peculiar  obligation  of  a  tenant  in  relation  to 
his  landlord's  property  (see  also  ante,  p.  279)  the  landlord 
(here  a  parish)  was  held  entitled  to  inspect  cases  and  opinions 
stated  and  taken  by  the  tenant,  as  was  considered,  for  the 
mutual  benefit  of  both  landlord  and  tenant :  A.  G.  v.  Berkeley, 
2  J.  &  W.  291. 

Cases  submitted  in  relation  to  partnership  affairs  would  not 
be  privileged  as  against  a  partner :  see  Pearse  v.  Pearse,  1 
D.  Gr.  &  Sm.  pp.  22—24,  commenting  on  Richards  y.  Jackson, 
18  Ves.  472. 

A  telegram  sent  by  the  defendants  before  dispute  to  a 
solicitor  then  acting  for  all  parties  was  ordered  to  be  produced 
in  favour  of  the  plaintiff  in  MacFarlan  v.  RoU,  L.  E..  14  Eq. 
580. 

Where  the  same  solicitor  acts  for  both  vendor  and  pur- 
chaser or  mortgagor  and  mortgagee  in  a  sale  or  mortgage, 
just  as  the  privilege  in  respect  of  some  of  the  matters  con- 
nected therewith  cannot  be  waived  without  the  assent  of  both 
parties,  see  post,  p.  427,  so  the  one  party  cannot  in  respect 
of  such  matters  assert  the  privilege  against  the  other :  see 
also  post,  p.  427. 

Where  a  mortgagor  and  mortgagee  employed  the  same 
solicitor,  who  afterwards  became  the  transferee  of  the  mort- 
gage, it  was  considered  by  Stuart,  Y.  C.  that  the  solicitor 
could  not  in  such  a  case  set  up  a  professional  privilege  so  as 
to  protect  him  from  producing  the  documents  prepared  by 
him  as  such  solicitor  as  if  he  had  acted  confidentially  for  one 
only  of  the  parties,  and  in  this  case,  which  was  a  suit  to  set 
aside  a  foreclosure  decree,  the  solicitor  on  this  ground  and 
also  on  other  grounds,  see  ante,  p.  260,  was  ordered  to  produce 
the  mortgage  deeds  and  transfers  and  papers  in  the  foreclosure 
suit  except  briefs  opinions  and  instructions  for  counsel :  Patch 
V.  Ward,  L.  E.  1  Eq.  436. 

Where  a  professional  man  prepares  a  mortgage  deed  on 
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behalf  of  both  mortgagor  and  mortgagee  and  is  present  at 
interviews  between  them  as  to  the  construction  of  the  deed 
and  the  rights  of  both  parties  under  it  and  not  as  the  adviser 
exclusively  of  either  of  them,  and  after  the  last  of  such  in- 
terviews a  suit  is  commenced  to  set  aside  the  mortgage,  none 
of  the  communications  betvireen  him  and  the  mortgagee  ante- 
cedent to  the  last  interview  are  privileged  from  production 
to  the  mortgagor  in  that  suit :  Stuart,  Y.  C.  in  Boss  v.  Gibbs, 
L.  E.  8  Eq.  524—525. 

In  Ckre  v.  Foicell,  1  M.  &  E.  228,  the  plaintiff  called  the 
subscribing  witness  of  a  bond  who  was  the  clerk  of  the  attorney 
of  both  parties  in  the  transaction  of  the  bond  and  loan. 
Being  asked  in  cross-examination  what  the  plaintiff  said  to 
him  at  the  time,  it  was  held  that  as  he  was  acting  for  both 
parties  either  of  them  had  a  right  to  the  disclosure. 

Where  an  arrangement  had  been  come  to  between  the 
plaintiff  and  defendant  under  which  a  suit  was  brought  by 
the  defendant  in  the  name  of  the  plaintiff,  the  latter  in  a  sub- 
sequent suit  against  the  former  was  held  entitled  to  see  a  case 
and  opinion  stated  and  taken  for  the  benefit  of  both  of  them, 
one  being  as  much  interested  in  the  matter  as  the  other,  and 
also  all  the  documents  in  the  first  suit,  for  he  had  a  right  to 
know  what  was  being  done  in  that  suit :  Reynell  v.  Sprye, 
10  Beav.  50. 

Communications  sworn  to  be  confidential  (see  ante,  p.  378) 
between  the  defendant  and  his  solicitor  (co-defendant)  with 
reference  to  a  trust  deed  for  the  benefit  of  the  defendant's 
creditors  of  which  the  solicitor  was  trustee  were  considered  not 
privileged  against  the  creditors  in  a  suit  to  enforce  its  execu- 
tion :  Pritchard  v.  Fonlkes,  1  C.  P.  Coop.  14. 


(c)  As  to  hoiv  far  a  Party  relying  on  legal  Advice  taken  hy 
another  Person  but  not  on  the  Party^s  behalf  is  entitled 
to  see  it. 
Where  a  solicitor  is  employed  on  behalf  of  both  husband 

and  wife  in  order  to  effect  a  common  object  or  purpose  each 
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lias  an  equal  right  with  the  other  to  inspect  the  documents 
coming  into  the  solicitor's  possession  in  relation  to  and  during 
that  employment  and  connected  with  the  advice  :  Warde  v. 
Warde,  3  M.  &  G-.  365.  In  the  court  below,  1  Sim.  N.  S.  18, 
Lord  Cranworth  had  come  to  a  contrary  decision  considering 
on  the  answer,  pp.  26 — 27,  that  the  attorney  was  acting  solely 
for  the  husband  and  that  the  mere  fact  that  a  party,  even  if 
a  wife,  relied  on  that  advice  made  no  difference  unless  he  was 
attorney  for  both.  But  qu.  as  to  this,  if  the  advice  was  com- 
municated to  him  in  order  to  influence  his  action,  see  ante, 
p.  367.  The  documents  in  question  were  correspondence 
with  the  solicitor  in  the  course  of  the  preparation  of  a  deed 
releasing  the  husband's  estate  from  a  charge  in  the  wife's 
favour,  the  suit  being  by  the  wife  to  compel  the  husband  to 
charge  another  estate  in  her  favour  in  pursuance  of  an  alleged 
promise  to  that  effect. 

In  this  case  Lord  Truro,  p.  371,  would  have  held  if  neces- 
sary that  wherever  husband  and  wife  have  distinct  interests 
and  the  wife  is  induced  to  act  under  the  advice  of  the  attorney 
employed  and  paid  by  the  husband,  the  attorney  must  be 
deemed  to  act  as  the  attorney  of  both,  and  therefore  each 
should  have  full  inspection  and  production  of  all  documents 
coming  into  the  possession  of  the  attorney  during  such 
employment  and  relating  to  the  advice  given  to  the  wife. 

Where  communications  had  passed  between  the  wife  (de- 
ceased) and  a  solicitor  relative  to  obtaining  a  Scotch  divorce 
the  plaintiffs  representing  the  interest  of  the  deceased  husband 
were  held  entitled,  as  against  the  defendants  representing 
the  interest  of  the  deceased  wife,  to  inspect  them  as  having 
passed  for  the  mutual  benefit  of  both  husband  and  wife,  but 
not  those  relating  to  an  appointment  subsequently  executed 
by  the  wife  which  was  being  impeached  in  the  suit :  Ford  v. 
Be  Pontes,  7  W.  E.  299. 
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(d)  As  againsf  a  Party  claiming  under  or  in  the  same  Interest 
as  the  Client. 
Parties  claiming  under  the  client  can  assert  the  privilege 
against  parties  claiming  adversely  to  the  client :  see  Bussell 
V.  JacJison,  9  Ha.  p.  393:  and^jos;;,  p.  387. 

But  where  the  client  is  dead  parties  claimiag  under  him 
cannot  assert  the  privilege  as  against  one  another  (but  see 
post,  p.  386).  In  the  one  case  (see  further  as  to  this  case 
post)  the  question  is  whether  the  property  belongs  to  the 
cKent  or  his  estate,  and  the  rule  may  well  apply  for  the 
protection  of  the  client's  iuterest :  in  the  other  case  the 
question  is  to  which  of  the  parties  claiming  under  the  client 
the  property  belongs,  and  it  would  be  an  arbitrary  rule  to 
hold  that  it  belongs  to  one  of  them  rather  than  the  other : 
■ibid.  p.  393  :  and  see  Reynolds  v.  Godlee,  4  K.  &  J.  88.  And 
even  where  next  of  kin  are  claiming  adversely  to  a  will  to 
set  it  aside:  see  Phillips  v.  Solmer,  post:  or  to  invalidate 
a  bequest  in  it :  Russell  v.  Jackson, post:  they  have  been  held 
entitled  as  against  the  executors  to  see  or  have  disclosed  in 
evidence  communications  between  the  testator  and  the  solicitor 
and  cases  and  opinions  passing  stated  and  taken  in  the  course 
of  preparing  the  vsoll.  See  also  in  this  connection  a  suit 
respecting  a  codicil  in  the  Ecclesiastical  Court,  Mackenzie  v. 
Yeo,  2  Curteis,  866. 

The  assent  of  the  executor  may  be  necessary  where  other 
persons  hold  the  documents :  see  Gresley  v.  Mousley,  2  K.  &  J. 
288,  referred  to  j^ost,  p.  386 :  and  Chant  v.  Broim,  7  Ha.  p.  87 
(except  under  the  peculiar  circumstances  of  Feaver  v.  Williams, 
11  Jut.  N.  S.  902,  referred  to  ante,  p.  201)  :  and  perhaps 
also  of  the  heir  where  the  documents  have  relation  to  real 
estate :  see  Doe  d.  Marriott  v.  Hertford,  13  Jur.  632 :  19 
L.  J.  Q.  B.  526. 

The  legal  personal  representative  representing  all  the 
parties  interested  may  show  it  to  some  of  them  though  others 
of  them  are  not  before  the  court :  Phillips  v.  Holmer,  post. 

In  Russell  ■v.  JacJeson,  9  Ha.  387,  next  of  kin  brought  an  action  against  the 
executors  and  residuary  devisees  and  legatees  for  the  purpose  of  invalidating  a 
bequest  as  being  made  to  them  on  a  secret  trust  for  an  illegal  purpose.  Depo- 
sitions of  the  testator's  solicitor  as  to  communications  passing  directly  between 
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the  testator,  or  indirectly  through  one  of  the  executors  and  himself,  relating 
to  this  trust  were  admitted :  those  which  passed  between  himself  after  the 
testator's  death  and  the  defendants,  on  deliveruig  to  them  the  instructions 
as  to  the  secret  trust,  were  suppressed.  The  judgment  of  Turner,  V.-C.  is 
an  interesting  one  in  many  respects.  On  p.  393  he  suggests  that  if  the 
privilege  be  one  which  follows  the  legal  interest,  as  was  contended,  it  must 
be  subject  to  the  incidents  to  which  the  legal  interest  is  subject,  and  if  the 
legal  interest  be  subject  to  a  trust  the  privilege  must  be  subject  to  it  also : 
and  therefore  to  permit  the  defendants  to  avail  themselves  of  the  privilege 
would  be  to  permit  them  by  the  use  of  the  privilege  to  exclude  the  question 
whether  they  were  trustees  of  it  or  not.  Again  on  the  same  page  he 
suggests  that  the  rule  being  for  the  protection  of  the  client;  it  cannot  be  for 
his  protection  that  evidence  should  be  rejected  the  efBeot  of  which  would  be 
to  prove  a  trust  created  by  him  and  to  destroy  a  claim  to  take  beneficially  by 
parties  who  have  accepted  that  trust.  And  on  p.  392  he  suggests  that  the 
existence  of  the  illegal  purpose  would  prevent  any  privilege  attaching  as 
where  a  solicitor  is  party  to  a  fraud :  see  as  to  this  ante,  p.  355. 

In  Phillips  V.  Holmer,  15  W.  E.  678,  production  was  ordered  of  opinions, 
which  had  been  taken  by  the  executors  in  the  course  of  an  administration 
suit,  in  another  suit  brought  by  the  next  of  kin  to  stay  the  administration 
suit,  partly  however  on  other  grounds :  see  ante,  p.  353. 

In  Gresley  v.  Mousley,  2  K.  &  J.  288,  a  suit  by  a  devisee 
in  remainder  and  heir  to  impeacli  a  sale  by  the  testator  to  his 
own  solicitor,  the  parties  claiming  under  the  solicitor  were 
compelled  to  discover  confidential  communications  of  the 
testator  with  the  solicitor.  It  can  hardly  however  be  said  that 
the  proposition  laid  down  (see  ante,  p.  385)  by  Turner,  V.  C. 
in  Bussell  v.  Jackson  to  the  effect  that  there  can  be  no  privi- 
lege as  between  two  persons  claiming  under  the  client  is 
necessarily  of  general  and  unqualified  application  to  every 
case  where  two  parties  claim  under  the  client  whether  deceased 
or  not. 


VII.  As  to  the  Privilege  lohich  can  be  asserted  by  Successors  in 
Title  to  the  Client. 

In  spite  of  a  suggestion  of  doubt  in  Charlton  v.  Coombes, 
4  Giff.  p.  380  (and  see  Russell  v.  Jackson,  9  Ha.  p.  393,  where 
Turner,  V.  0.  says  that  the  privilege  does  not  in  all  cases 
terminate  with  the  death  of  the  party),  it  seems  clear  that  the 
privilege  is  not  in  any  respect  diminished  by  the  death  of  the 
client,  and  the  only  question  is  by  whom  the  privilege  may  be 
asserted. 
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A  suocessor  in  title  to  the  client  having  such  documents  in 
his  possession  seems  to  be  in  the  same  position  as  the  client 
himself  in  asserting  the  privilege  (except  as  against  persons 
claimiag  through  the  client  under  the  circumstances  discussed 
ante,  p.  385) :  see  Jenhjiis  v.  Bushhij,  L.  E.  2  Eq.  547  :  Knight 
V.  Waterford,  2  T.  &  0.  pp.  35—36  :  Minet  v.  Morgan,  L.  E. 

8  Oh.  p.  362 :  Mostyn  v.  West  Mostyn  Coal  Co.  34  L.  T.  p. 
533  :  Reynolds  v.  Godlee,  4  K.  &  J.  88  :  Ford  v.  De  Pontes,  7 
W.  E.  299  :  B.  v.  Upper  Bodingtou,  8  D.  &  E.  p.  732 :  Doe 
d.  Strode  v.  Seaton,  2  A.  &  E.  171,  cited /los^,  p.  427:  and  see 
as  to  his  consent  being  necessary  to  waive  the  privilege  where 
the  solicitor  is  under  examination  Chant  v.  Brown,  7  Ha.  79  : 

9  Ha.  790,  referred  to  post,  p.  427.  (But  where  letters  passed 
between  a  mortgagee's  solicitor  and  the  defendant  or  his 
solicitor  on  an  assignment  of  the  mortgage  to  the  defendant, 
Fry,  J.  considered  that  the  privilege  was  a  personal  one  and 
did  not  extend  to  the  defendant  as  claiming  under  the  mort- 
gagee, distinguishing  Doe  d.  Strode  v.  Seaton  on  the  ground 
that  there  the  solicitor  was  also  acting  for  the  purchaser,  see 
p>ost,  p.  427;  Sutcliffe  v.  James,  27  W.  E.  p.  751 :  40  L.  T. 
p.  876.)  And  even  where  the  property  in  the  documents  does 
not  properly  pass  to  him,  as  was  considered  with  respect  to  a 
book  and  map  ia  Doe  d.  Harriot  v.  Hertford,  13  Jur.  632  :  19 
L.  J.  Q.  B.  526,  qu.  whether  in  every  case  the  privilege  ought 
to  be  capable  of  waiver  without  his  assent,  for  he  is  the  person 
interested  in  that  which  is  affected  by  it ;  see  the  argument 
ihid.  p.  632  :  though  if  the  client  be  deceased  the  assent  of  the 
personal  representative  may  also  be  necessary :  see  Chant  v. 
Brown,  9  Ha.  p.  794,  796  :  and  Qreenlaiv  v.  King,  post. 

In  Greenlaw  v.  Sing,  1  Beav.  137,  a  suit  to  set  aside  an  annuity  as  iuvalid, 
the  defendant  was  assignee  from  a  deceased  bishop  of  the  annuity.  He  was 
ordered  to  produce  certaia  correspondence  which  had  passed  between  the 
bishop  and  his  solicitor,  and  a  case  and  opinion  of  counsel  stated  and  taken 
before  the  assignment  respecting  the  validity  of  the  annuity  and  in  contem- 
plation of  its  being  impeached.  It  did  not  appear  how  the  documents  had 
come  into  his  hands,  but  the  argument  seems  to  have  been  that  as  the  solicitor 
had  obtained  them  from  the  bishop  it  was  the  soUcitor's  duty  not  to  disclose 
them  as  against  the  bishop,  and  that  the  defendant,  who  must  have  got  them 
from  the  solicitor,  was  entitled  to  the  same  privilege  as  the  solicitor  (see  as  to 
this  point  ante,  p.  367) :  in  answer  to  this  argument  Lord  Langdale  observed 
that  it  did  not  appear  how  the  documents  came  into  the  defendant's  hands, 
that  he  might  have  obtaiaed  them  from  the  bishop,  and  that  if  the  solicitor 
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had  performed  his  duty  he  ought  not  to  have  deKrered  them  to  the  defendant 
■without  the  assent  of  the  bishop's  executors.  The  question  whether  the 
defendant  could  not  have  claimed  privilege  (for  the  opinion  at  all  events,  if 
not  for  the  other  documents  at  that  date,  see  ante,  p.  369)  in  his  own  interest 
as  assignee  does  not  seem  to  have  been  discussed. 

A  stirviving  executor  who  had  not  acted  in  the  testator's 
affairs  was  protected  as  defendant  from  production  of  cases 
and  opinions  stated  and  taken  on  behalf  of  the  deceased 
executor  relating  to  claims  then  made  against  him,  and  the 
same  as  those  now  being  made  against  the  defendant :  Adams 
V.  Barry,  2  T.  &  0.  0.  C.  167. 

A  bankrupt's  assignees  or  trustee  could  it  is  conceived  in 
a  proper  case  assert  the  privilege.  But  where  assignees, 
plaintiffs,  proposed  to  ask  an  attorney's  clerk  what  the  bank- 
rupt had  said  to  him  when  he  came  to  consult  him  about  the 
state  of  his  affairs  before  his  bankruptcy,  and  it  was  contended 
that  the  bankrupt  was  now  represented  by  his  assignees  and 
therefore  they  had  a  right  to  waive  the  privilege,  the  evidence 
was  rejected :  Bowman  v.  Norton,  5  0.  &  P.  177. 


VIII.  As  to  what  Bomments  maij  he  regarded  as  Communica- 
tions between  the  Client  and  his  Professional  Legal  Ad- 
viser, and  as  to  Communications  or  Documents  standing 
on  the  same  Footing  (see  ante,  Section  III.  and  post, 
Section  X.). 

(a)  As  to  Oral  Communications — as  to  the  Client's  Memoranda 
or  Minutes  of  Oral  or  Written  Communications  or  relat- 
ing to  the  Matters  on  ivhich  the  Advice  is  sought. 

The  communications  are  protected  whether  oral  or  written: 
Spenceletj  v.  Schulenherg,  7  East,  p.  358  :  and  see  Kennedy  v. 
LycU,  23  Ch.  D.  pp.  403-404.  In  Ttirton  v.  Barber,  L.  e'. 
17  Eq.  329,  the  party  was  protected  from  answering  whether 
certain  obstacles  in  the  way  of  granting  a  lease  were  sug- 
gested by  him  to  his  solicitor  or  by  his  solicitor  to  him. 
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The  client's  memoranda  minutes  or  other  documents  con- 
taining a  record  of  the  communications  are  undoubtedly' 
privileged  (even  if  the  proposition  that  privileged  matter 
retained  its  privilege  in  whatever  document  it  be  found  were 
not  true  absolutely  and  without  qualification,  as  to  which  see 
ante,  p.  366) :  for  instance  minutes  in  a  company's  books  of 
communications  between  the  company  and  their  legal  advisers 
or  the  result  thereof :  see  Woolldj  v.  N.  L.  B.  Co.  L.  E.  4 
C.  P.  602,  p.  604:  and  see  Greenough  v.  Gaskell,  1  M.  &  K. 
p.  102. 

But  as  to  memoranda  or  minutes  merely  relating  to  the 
matters  on  which  the  advice  is  sought  and  not  referring  to  or 
recording  privileged  communications,  it  is  difficult  to  see  how 
they  can  be  protected,  even  if  they  have  reference  to  litiga- 
tion in  which  the  client  is  or  anticipates  being  involved  :  for 
a  document  is  not  privileged  merely  as  having  reference  to 
the  litigation,  see  ^Mst,  p.  404.  The  opinion  of  Pearson,  J. 
would  however  seem  to  be  that  they  may  be  withheld  from 
production.  The  following  is  an  extract  from  his  judgment 
in  a  recent  case  of  Coiy.  of  Bristol  v.  Cox,  26  Ch.  D.  pp.  681 — 
682  :— 

"As  to  all  those  dooumenta  or  minutes  made  by  the  committees  of  the 
corporation  to  whom  the  matters  were  referred,  and  which  contain  nothing 
more,  as  far  as  I  can  gather  from  the  affidavit,  and  I  may  add  also  from  the 
statement  of  counsel  at  the  bar,  than  simply  a  record  of  proceedings  which 
took  place  at  the  meetings  of  the  committee  with  reference  either  to  litiga- 
tion which  it  was  contemplated  might  take  place,  or  to  the  litigation  which 
did  take  place  before,  or  to  the  litigation  which  is  now  in  existence — whether 
the  minutes  relate  to  either  one  or  the  other  of  those  matters,  I  am  of 
opinion  that  those  minutes  are  privileged.  I  conceive  that  any  notes  made 
by  a  man  with  reference  to  his  ov?n  conduct  in  the  litigation — simply  notes 
made  of  his  own  *  opinions — are  just  as  much  privileged  as  the  thoughts 
which  pass  through  his  mind,  and  I  conceive,  inasmuch  as  this  corporation 
cannot  in  its  corporate  capacity  either  think  or  write  or  act  except  by  certain 
machinery  which  is,  so  to  speak,  extraneous  of  itself,  the  corporation  is  per- 
fectly justified  in  referring  all  these  matters  to  a  committee,  and  asking  the 
committee  to  deal  with  them  as  it  would  deal  with  them  itself,  and  they  are 
simply  the  agents  of  the  corporation  for  the  purpose  of  considering  what 
ought  to  be  done,  and  their  reports  are  confidential  matters :  and  under 
those  circumstances  those  matters  are  to  my  mind  protected." 

As  regards  the  documents  which  were  here  actually  protected,  it  may  also 
be  suggested  that  they  can  stand  on  no  better  footing  than  communications 
between  co-plaintiffs,  which  merely  as  such  are  not  privileged :  see  post, 
p.  422. 

*  But  the  opinion  of  a  non-legal  agent  is  not  privileged  :  see  Bustros  v. 
White,  post,  p.  417. 
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(b)  As  to  Documents  accompanying  the  Communications. 

Where  the  communications  are  in  the  form  of  letters  written 
by  the  client  to  his  adviser  or  vice  versa  there  is  no  difficulty. 
But  in  regard  to  documents  accompanying  the  communications 
the  question  requires  some  consideration. 

In  Wynne  v.  Humherston,  27  Beav.  p.  424,  documents 
accompanying  the  case  were  said  to  be  a  part  of  it,  for  that  a 
statement  may  be  made  to  counsel  through  documents  sent 
therewith.  It  does  not  appear  what  these  documents  were, 
but  the  reason  hardly  seems  satisfactory.  Unless  the  accom- 
panying documents  have  been  prepared  by  or  by  the  direction 
of  the  party  or  his  professional  adviser  for  the  purpose  of 
being  communicated  by  the  one  to  the  other  the  mere  fact 
that  they  accompany  or  have  been  obtained  for  the  purpose 
of  accompanying,  the  communications  cannot  of  itself  (except 
under  such  special  circumstances  as  are  considered  post, 
pp.  392 — 394)  confer  a  privilege  on  them :  see  post,  p.  391. 
And  just  as  the  documents  themselves  would  not  (except  as 
above)  be  privileged,  so  neither  would  copies  of  or  extracts 
from  them'  be  privileged  (subject  to  a  similar  exception),  so 
far  as  they  were  separable  from  the  communication  itself: 
see^os^,  pp.  391,  394. 

See  as  to  documents  prepared  or  obtained  by  the  legal 
adviser  for  the  purpose  of  communication  to  the  client  post, 
section  (o). 

Where  a  document  has  been  prepared  (as  to  documents 
obtained  by  him  see  post  (c) )  by  the  client  for  the  purpose  of 
communicating  it  to  his  solicitor  it  must  stand  on  the  same 
footing  as  an  actual  letter,  for  instance  rough  notes  or  memo- 
randa for  this  purpose :  see  Thompson  v.  Falk,  1  Dr.  p.  22. 

That  I  think  is  the  true  principle  that  if  a  document  comes 
into  existence  (as  to  "solely"  or  "merely"  see  post,  p.  416) 
for  the  purpose  of  being  commimicated  to  the  solicitor  with 
the  object  of  obtaining  his  advice  or  of  enabling  him  to  pro- 
secute or  defend  an  action  then  it  is  privileged  because  it  is 
something  done  for  the  purpose  of  serving  as  a  communica- 
tion between  the  client  and  solicitor  :  Cotton,  L.  J.  in  South- 
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>ca)-l;  ^c.  Water  Co.  v.  Quick,  3  Q.  B.  D.  p.  322.  In  this 
case  a  statement  of  facts  drawn  up  by  tlie  chairman  of  the 
Southwark  Company  for  submission  to  the  solicitor  for  his 
advice  in  relation  to  the  intended  action  was  protected,  p.  315, 
as  well  as  other  documents,  see  post,  p.  418.  But  there  seems 
no  reason  to  question  the  soundness  of  the  proposition  so 
stated  by  Cotton,  L.  J.  as  being  applicable  (within  limits,  see 
post,  p.  399)  to  the  case  of  a  document  prepared  by  a  third 
person  at  the  direction  of  the  client  for  the  purpose  of  such 
communication,  and  not  having  reference  to  litigation  existing 
or  anticipated :  see  post,  p.  399,  referring  to  Anderson  v. 
Bank  of  British  Columbia,  2  Ch.  D.  p.  648  :  see  as  to  such 
documents  prepared  in  reference  to  litigation,  jjost,  p.  415  : 
and  in  particular  by  the  party's  agents,  post,  p.  417  :  see  also 
Westinghouse  v.  Midland  E.  Co.  post,  p.  408. 


(c)  As  to  Documents  j)repared  or  obtained  by  {or  by  the  Direc- 
tion of)  the  Professional  Legal  Adviser  for  Communica- 
tion to  his  Client  or  in  order  to  enable  him  properly  to 
advise  his  Client  or  conduct  his  Client's  Business. 

As  regards  documents  prepared  or  obtained  by  (or  by  the 
direction  of)  the  professional  legal  adviser  the  privilege  must 
equally  attach  whether  they  have  been  prepared  or  obtained 
for  his  own  use  or  for  the  purpose  of  actual  communication 
to  the  client. 

Although  as  a  general  principle  a  document  cannot  acquire 
privilege  merely  by  the  use  that  is  made  of  it,  and  therefore 
a  document  previously  in  existence  or  copy  of  or  extract  from 
such  document  cannot  prima  facie  be  withheld  from  production 
on  the  ground  that  such  document  has  been  obtained  or  the 
copy  or  extract  made  for  privileged  purposes,  under  certain 
circumstances  documents  copies  and  extracts  of  this  nature 
may  acquire  a  privilege :  (and  see  also  a  special  case  of  The 
Palermo,  post,  p.  395) . 

They  may  acquire  a  privilege  if  they  have  been  obtained 
or  made  by  or  by  the   direction  of  the  professional  legal 
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adviser.  And  the  ground  on  which  they  can  acquire  privilege 
is  that  they  cannot  he  produced  without  showing  what  was 
the  view  of  the  professional  legal  adviser  as  to  his  client's 
case  or  the  advice  which  he  had  given  him :  they  are  the 
materials  selected  hy  his  mind  and  represent  the  result  of  his 
professional  care  and  skill :  see  Lyell  v.  Kennedy,  50  L.  T. 
730  (to  he  reported  in  the  Law  Eeports,  26  or  27  Ch.  D.)  as 
cited  pod.  These  considerations  therefore  have  no  place 
where  the  documents  copies  or  extracts  have  been  obtained  or 
made  by  the  client  (that  is  to  say  otherwise  than  under  the 
solicitor's  direction)  for  when  a  man  will  act  for  himself  and 
will  not  do  that  which  is  the  very  ground  of  privilege,  namely 
act  by  a  solicitor,  whatever  he  learns  when  the  proper  inter- 
rogatories are  put  to  him  he  must  produce  or  disclose :  see 
Cotton,  L.  J.  ibkl.  referring  to  Wright  v.  Vernon  and  Storey 
V.  Lennox,  post :  though  qu.  whether  they  might  not  be  pro- 
tected if  they  could  be  brought  within  the  description  of 
materials  for  evidence:  see  piost,  p.  410,  and  ante,  p.  361. 
It  will  be  noticed  that  in  all  the  cases  post,  the  documents 
copies  or  extracts  were  obtained  or  made  in  reference  to  liti- 
gation :  but  the  language  in  which  the  principles  on  which 
they  should  be  protected  are  laid  down  seems  wide  enough  to 
cover  those  obtained  or  made  without  reference  to  litigation  : 
see  also  ante,  p.  361,  as  to  this  point  in  reference  to  the  dis- 
closure by  the  client  of  information  obtained  for  privileged 
purposes,  and  generally  as  to  the  analogy  between  a  disclosure 
of  that  nature  and  production  of  documents  of  the  kind  now 
being  considered.  It  will  also  be  noticed  that  both  in  Lyell 
V.  Kennedy,  Churton  v.  Frewcn  and  Walsham  v.  Stainton,  the 
documents  copies  and  extracts  were  obtained  and  made  not 
by  the  solicitor  personally  but  by  his  clerks  agents  or  persons 
specially  deputed  for  the  purpose :  as  to  how  far  this  may 
entail  the  necessity  of  difierent  considerations  according  as  the 
work  was  done  in  reference  to  litigation  or  not,  see  post, 
pp.  401—402. 

In  Lyell  Y.  Kennedy,  ante,  fixe  defendant  objected  to  produce  "copies  of 
entries  in  registers  and  public  records  and  of  other  original  documents  -which 
are  not  and  hare  never  been  in  my  possession  custody  or  control"  and 
"photographs  of  tombstones  and  houses"  on  the  ground  that  they  were 
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made  prepared  or  procured  by  his  solicitors  or  their  clerks  or  confidential 
agents  instructed  or  employed  by  them  for  the  purpose  of  defending  him  from 
the  claims  of  persons  who  had  commenced  legal  proceedings  against  him  for 
the  recovery  of  the  hereditaments  in  question  in  the  action  and  were  made 
and  procured  solely  for  that  purpose,  stating  the  nature  of  these  proceedings 
that  he  instructed  his  solicitors  for  the  purpose  of  his  defence  in  each  case  to 
make  searches  and  inquiries  and  obtain  copies  of  documents  not  in  his  pos- 
session in  order  to  obtain  the  assistance  of  counsel  and  that  the  copies  and 
photographs  were  made  and  procured  in  the  course  of  such  employment : 
among  the  documents  were  title  deeds. 

In  that  case,  Cotton,  L.J.  says,  ' '  Now  what  ought  we  to  do  here  ?  There 
is  a  litigation  about  pedigree  and  the  heirship  to  a  lady  who  died  many  years 
ago,  and  itis  sworn  by  the  defendant  that,  for  the  purpose  of  defending  him- 
self against  various  claimants,  he  has  made  inquiries,  and  that  he  has  ob- 
tained every  one  of  those  documents  for  the  purpose  of  protecting  himself, 
and  that  he  has  not  got  them  himself  personally,  but  that  his  solicitors  have 
got  them  for  the  purpose  of  his  defence,  for  the  purpose  of  instructing  his 
counsel,  and  for  the  purpose  of  conducting  this  litigation  on  his  behalf.  No 
case  has  been  quoted  where  documents  obtained  under  such  circumstances 
have  been  ordered  to  be  produced.  In  my  opinion  it  is  contrary  to  the  prin- 
ciple on  which  the  court  acts  with  regard  to  protection  on  the  ground  of  pro- 
fessional privilege,  that  we  should  make  an  order  for  their  production.  They 
were  got  for  the  purpose  of  Ms  defence,  and  it  would  be  to  deprive  a  solicitor 
of  the  means  afforded  for  enabling  him  to  fully  investigate  a  case  for  the  pur- 
pose of  instructing  counsel  if  we  required  documents,  although  perhaps  pub- 
lioi  juris  in  themselves,  to  be  produced  ;  because  the  very  fact  of  the  solicitor 
having  got  copies  of  certain  burial  certificates  and  other  records,  and  having 
made  copies  of  the  inscriptions  on  certain  tombstones,  and  obtained  photo- 
graphs of  certain  houses,  might  show  what  his  view  was  as  to  the  case  of  his 
client  as  regards  the  claim  made  against  him.  There  is  no  case,  as  I  have  said 
before,  which  is  exactly  in  point ;  but  Walsham  v.  Stainton,  9  L.  T.  Eep.  N.  S. 
603 ;  2  H.  &  M.  1,  though  somewhat  different  in  its  circumstances,  illustrates 
the  principle  to  which  I  am  referring.  In  that  case  Wood,  V.  C.  protected  the 
records  and  extracts  from  books  which  had  been  made  for  the  defendants  by 
an  accountant  who  had  collected  together  a  number  of  entries,  because  the 
extracts,  when  put  together,  showed  the  view  which  he  took,  and  which 
the  solicitors  of  the  defendant  took  of  the  particular  fraud  which  they  were 
there  investigating ;  and  to  order  the  defendant  to  produce  them  would  be 
not  only  giving  production  to  the  parties  who  were  asking  for  production, 
but  giving  them  a  clue  to  the  advice  which  had  been  given  by  the  solicitor, 
and  giving  them  the  benefit  of  the  professional  opinion  which  had  been 
formed  by  the  solicitor,  and  those  who  had  acted  in  a  professional  capacity 
for  the  defendant.  In  my  opinion,  therefore,  in  this  case,  without  saying 
what  ought  to  be  done  if  there  was  any  different  case  made  before  the  court, 
with  regard  to  documents  like  these,  it  would  not  be  in  accordance  with  the 
rules  which  have  guided  this  court  in  deciding  what  is  professional  privilege 
in  regard  to  the  production  of  documents  to  order  their  production."  So 
Bowen,  L.  J.  "As  to  the  documents,  I  agree  with  everything  that  has  been 
said  by  Cotton,  L.  J.  "We  are  not  dealing  now  with  documents  which  the 
party  has  procured  himself  ;  we  are  dealing  with  documents  which  have  been 
procured  at  the  instigation  of  his  solicitor,  and  bearing  in  mind  the  rule  of 
privilege  which  the  law  gives  in  respect  to  information  obtained  by  a  solicitor, 
it  seems  to  me  we  cannot  make  the  order  asked  for  by  Mr.  MacClymont 
without  doing  very  serious  injustice.  A  collection  of  records  may  be  the 
result  of  professional  knowledge,  research  and  skUl,  just  as  a  collection  of 
curiosities  is  the  result  of  the  skill  and  knowledge  of  the  antiquarian  or  vir- 
tuoso ;  and,  even  if  the  solicitor  has  employed  others  to  obtain  them,  it  is  his 
own  knowledge  and  judgment  which  have  probably  indicated  the  source  from 
which  they  could  be  obtained.  It  is  his  mind,  if  that  be  so,  which  has 
selected  the  materials,  and  those  materials,  when  chosen,  seem  to  me  to 
jepresent  the  result  of  his  professional  care  and  skill,  and  you  cannot  have 
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disclosure  of  them  without  asking  for  the  key  which  will  unlock  the  treasure 
of  labour  which  the  solicitor  has  hestowed  in.  obtainiDg  them.  I  entirely 
agree  therefore  with  what  has  been  said.  Without  saying  what  ought  to  be 
done  in  another  case,  I  am  satisfied  that  in  this  case  we  could  not  make  the 
order  asked  for  without  infringing  on  the  principle  on  which  the  court  acts  : 
nor  is  it  necessary  to  say  what  would  be  done  as  to  any  particular  document 
if  a  right  to  inspection  were  made  out." 

Where  by  the  direction  of  a  solicitor  a  skilled  person  was  employed  to 
report  on  and  make  extracts  from  such  ancient  documents  as  he  might  think 
fit  to  support  the  client's  case  in  order  to  enable  the  solicitor  to  advise  the 
defendant  on  the  evidence  the  whole  of  the  report  containing  extracts  or 
copies  was  held  privileged  on  the  ground  that,  although  if  the  extracts  or 
copies  could  have  been  separated  from  the  observations  and  comments  in  the 
report,  their  production  might  have  been  ordered,  in  this  case  such  separation 
being  impossible  the  whole  of  the  document  must  be  protected :  Churton  v. 
Freu-en,  2  Dr.  &  Sm.  390.  So  in  Walsham  v.  Stainton,  2  H.  &  M.  1,  an 
accountant  was  employed  by  the  solicitor  of  the  defendant  company  to  investi- 
gate their  books  for  the  purpose  of  the  litigation.  It  was  held  that  though 
the  books  themselves  were  not  privileged,  yet  the  reports  (one  of  them  being 
made  for  the  purpose  of  drawing  the  answer)  were  privileged  even  if  they 
consisted  only  of  extracts,  for  these  extracts  might  have  been  made  in  such 
a  form  as  to  support  some  particular  conclusion  or  inference  at  the  solicitor's 
desire ;  a  disclosure  of  the  reports  therefore  was  a  very  different  matter  from 
producing  the  books  themselves :  (see  also  observations  of  a  similar  character 
of  Selborne,  L.  0.  and  Cotton,  L.  J.  in  Kennedy  v.  Lijell,  23  Ch.  D.  pp.  401, 
404,  408,  referred  to  ante,  p.  361,  and  see  ante,  p.  393). 

In  Wright  v.  Vernon,  1  Dr.  344,  protection  was  refused  to  extracts  from 
parish  registers  showing  the  defendant's  pedigree,  which  was  in  a  great 
measure  the  same  as  the  plaintiffs,  obtained  by  the  defendants  (not  by  their 
solicitors,  and  explained  on  this  ground  by  Cotton,  L.  J.  in  Zyelly.  Kennedy, 
cited  ante)  for  their  defence  in  an  ejectment  action  brought  against  them 
by  the  plaintiff  in  respect  of  the  same  property,  though  even  if  procured- for 
this  litigation  it  was  said  they  must  have  been  produced,  p.  351,  referring  to 
Story  V.  Lennox,  1  M.  &  0.  525,  as  showing  that  information  obtained  by  a 
party  from  strangers  for  the  purpose  of  the  contest  was  not  privileged  (but 
qu.  see  ante,  p.  392),  and  also  a  pedigree  obtained  from  the  Herald's  College 
(at  the  defendant's  expense,  see  as  to  this  ante,  p.  299),  but  allowed  to 
copies  of  a  supposed  pedigree  made  for  the  purpose  of  informing  counsel  in 
the  ejectment  action,  what  was  the  client's  representation  as  to  their  own 
and  the  plaintiff's  pedigree. 

There  is  no  rule  that  as  soon  as  parties  are  in  litigation  or  even  in  con- 
troversy upon  those  matters  which  become  the  subject  of  suit  what  each 
party  gets  for  the  purpose  of  the  action  is  protected :  Churton  v.  Frewen, 
2  Dr.  &  Sm.  p.  392  ;  and  see  Wright  v.  Vernon,  ante. 

Documents  undescribed  were  not  protected  as  being  procured  by  the 
solicitor  since  the  institution  of  the  suit  and  for  the  purpose  of  the  defence, 
for  they  might  be  anything :  they  might  have  been  procured  from  the 
British  Museum  or  they  might  have  been  title  deeds :  Balguy  v.  Broadhurst, 
1  Sim.  N.  S.  111. 

In  Kennedy  v.  Lijell,  23  Ch.  D.  p.  406,  Cotton,  L.  J.  (and  see  also  p.  395, 
referring  to  Felkin  v.  Serhert,  jiost),  says  "  Cases  such  as  Balguy  y.  Broadhurst 
seem  to  go  on  the  ground  that  documents  which  the  solicitor  had  obtained 
although  in  his  employment  as  solicitor  were,  so  to  say,  facts  patent  to  the 
senses  (see  as  to  this  ante,  p.  362),  and  that  as  there  was  no  ground  of  pro- 
tection but  that  he  had  got  them  as  solicitor  for  the  purposes  of  the  defence 
they  must  be  disclosed :  and  see  the  same  judge  in  Luell  v.  Kennedy,  cited 
ante,  p.  392.  i      o  i-  i-. 

Sp.ppose  a  defendant  after  the  institution  of  a  suit  in  searching  for  evidence 

or  otherwise  stumbles  upon  and  gets  possession  of  documents,  not  correspon- 

,  ."^i.-?!,      .  solioitor,  but  pre-existing  documents  which  would  estabUsh  the 

plaintiff  8  right  beyond  doubt,  it  could  not  be  said  that  he  got  it  since  the 
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institution  of  the  suit  and  for  his  defence,  and  he  could  not  protect  himself 
on  that  ground :  Felkin  v.  Herbert,  30  L.  J.  Ch.  p.  798,  where  protection 
was  refused  to  documents  said  to  have  been  obtained  for  the  purpose  of  the 
defence  since  the  institution  of  the  suit  and  not  to  relate  to  or  evidence  the 
plaintiff's  title  (see  as  to  the  use  of  the  word  "  title  "  in  this  connection,  post, 
p.  601. 

In  the  case  of  a  plan  it  should  be  explained  what  it  was  and  how  it  was 
made :  ibid.  p.  799  :  see  further  as  to  a  map  or  plan  post,  p.  508. 

See  also  Cleave  t.  Jones,  cited  post,  p.  428,  where  contents  of  an  account 
book  made  out  and  sent  to  the  solicitor  at  his  request  by  the  client  were 
protected. 

A  recent  decision  of  Butt,  J.  (affirmed  in  the  Court  of  Appeal  but  qu.  on 
what  grounds)  in  The  Falermo,  9  P.  D.  6,  may  perhaps  be  explained  on  con- 
siderations of  this  kind.  There  the  defendants  (the  action  being  by  the 
owners  of  ship  E.  against  the  owners  of  ship  P.  for  damages  by  collision) 
applied  for  inspection  of  copies  (stated  to  be  in  the  possession  of  the  plain- 
tiff's solicitors  for  the  purpose  of  advising  the  owners  and  for  the  purposes 
of  the  action  and  for  their  use  therein)  of  depositions  made  by  the  master 
and  crew  of  the  K.  relating  to  the  collision  under  the  Merchant  Shipping 
Act,  1854,  s.  432 :  (as  to  the  depositions  themselves  see  post.  Chapter  V.) .  The 
appHeation  was  refused,  Butt,  J.  saying,  ' '  Here  discovery  is  sought  of 
copies  of  certain  depositions  and  these  were  obtained  for  the  purposes  of  this 
action,  and  as  the  phrase  is  'to  form  part  of  the  brief.'  Therefore  I  think 
they  are  privileged,  and  I  shaU  not  inquire  for  what  purpose  the  original 
depositions  were  taken  since  it  is  the  copies  of  which  discovery  is  sought  and 
which  were  obtained  for  the  purposes  I  have  stated."  A  copy  of  a  document 
however  is  in  no  better  position  qua  privilege  than  if  the  document  itself 
were  obtained. 

It  would  seem  to  follow  to  some  extent  from  these  cases, 
and  see  also  ante,  p.  360,  discussing  Kennedy  v.  Lyell,  that 
reports  prepared  by  the  solicitor  (or,  within  limits,  by  his 
direction,  see  ante,  p.  392,  and  post,  p.  401)  containing  in- 
formation which  he  has  collected  for  the  purpose  of  enabling 
him  to  advise  his  client  or  conduct  his  client's  professional 
business,  whether  in  reference  to  litigation  or  not,  would  be 
within  the  privilege,  although  documents  communicating  the 
information  to  him  from  other  persons  than  his  client  (and 
than  by  his  direction,  as  ante)  are  not  privileged :  see  post, 
p.  403,  referring  to  Wheeler  v.  Le  MarcJmnt :  unless  the 
information  has  been  supplied  to  the  solicitor  at  his  request 
for  the  purpose  of  litigation.  That  they  would  be  protected 
where  the  information  has  been  obtained  for  the  purpose  of 
litigation  is  clear :  for  they  are  privileged  even  when  made 
by  third  persons  at  the  solicitor's  request,  see  post,  p.  413. 
Eeports  of  the  results  of  the  solicitor's  inquiries  made  in 
contemplation  of  litigation  in  order  to  obtain  evidence  or 
materials  for  defending  the  party's  title  to  an  estate  and 
resisting  the  claims  that  might  be  made  against  him  were 
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considered  privileged  by  Cotton,  L.  J.  in  Kennedy  v.  Lyell, 
23  Oh.  D.  pp.  403 — 404 :  for  the  additional  circumstance  of 
their  being  handed  or  communicated  to  the  client  cannot 
affect  the  question,  see  ante,  p.  391. 

Subject  to  these  considerations  it  should  seem  that  all 
memoranda  or  writings  of  any  kind  made  by  the  solicitor, 
■whether  for  his  own  use  in  his  client's  business,  or  for  the 
client's  use,  are  within  the  privilege  and  stand  in  all  respects 
on  the  same  footing  as  actual  communications  between 
solicitor  and  client:  see  Greenough  v.  Gaskell,  1  M.  &  K. 
p.  101 :  and  see  Warrick  v.  Queen's  College,  36  L.  J.  Oh. 
605.  In  Mostyn  v.  West  Mostyn  Coal  Co.  34  L.  T.  531, 
rough  notes  made  by  the  solicitors  and  their  clerks  seem  to 
have  been  protected. 

A  bill  of  costs  has  been  held  privileged  in  the  hands  of  the 
client :  Ttirton  v.  Barber,  L.  E.  17  Eq.  329 :  and  of  the 
solicitor :  Chant  v.  Brown,  9  Ha.  790  :  for,  p.  794,  it  was  the 
solicitor's  history  of  the  transaction  in  which  he  was  con- 
cerned. See  also  Flight  v.  Robinson,  8  Beav.  p.  40,  where 
they  were  held  privileged  in  the  client's  hands  so  far  as  they 
related  to  matters  falling  within  the  then  (see  ante,  p.  369) 
restricted  rule  of  privilege. 


(d)  As   to    Communications   beticeen   t/ie   various   Professional 
Legal  Advisers  of  the  Client. 

These  communications  seem  to  stand  in  every  respect  on 
the  same  footing  as  communications  between  the  client  and 
the  professional  legal  advisers  (see  ante,  Section  VIII.). 

Between  solicitor  and  counsel :  counsel's  opinion :  between 
partners  in  a  firm  of  solicitors  and  between  a  partner  and  a 
clerk  as  to  matters  concerning  which  they  were  instructed  by 
their  clients :  Mostyn  v.  West  Mostyn  Coal  Co.  34  L.  T.  531 : 
between  the  solicitor  and  an  avou^  acting  as  the  solicitor's 
agent  abroad :  MacFarlan  v.  Eolt,  L.  E.  14  Eq,  580 : 
between  the  client  and  a  Scotch  solicitor  also  pjactising  as 
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law  agent  in  England :  Laurence  v.  CampheU,  4  Dr.  485 : 
bet-ween  the  town  and  country  solicitor :  Hughes  v.  Bicldulph, 
4  Euss.  190 :  between  tbe  solicitor  and  an  attorney  acting 
witHn  a  local  jurisdiction  such  as  the  Lord  Mayor's  Court 
and  employed  for  that  purpose  by  the  solicitor :  Goodall  v. 
Little,  1  Sim.  N.  S.  p.  163 :  a  case  sent  for  the  opinion,  and 
the  opinion  of,  a  Dutch  counsel :  Bunbury  v.  Bitiihiiry,  2 
Beav.  173. 

Draft  pleadings :  Wakham  v.  Stainton,  2  H.  &  M.  1 : 
Lamh  V.  Orton,  22  L.  J.  Oh.  713 :  Feaver  y.  Williams,  II 
Jur.  N.  S.  902. 

Draft  agreements :  summary  of  an  agreement  being  an 
agreement  with  notes  alterations  or  cancellations  made  on  it 
by  way  of  advice :  draft  copies  of  lease  with  alterations  and 
notes  by  counsel :  Mostyn  v.  West  Mostyn  Coal  Co.  34  L.  T. 
p.  532 :  and  see  Manser  v.  D«>,  1  K.  &  J.  pp.  453 — 454. 

Briefs :  Walsham  v.  Stainton :  the  solicitor's  instructions 
even  if  only  to  consent  and  appearing  on  the  back  of  the 
brief:  mckoll  v.  Jones,  2  H.  &  M.  588,  p.  596. 

Any  matter  of  publioi  juris  in  the  brief  is  not  privileged : 
Walsham  v.  Stainton :  Nicholl  v.  Jones :  for  instance  copies 
of  the  pleadings  in  another  action :  Lamh  v.  Orton,  p.  714. 
Where  matter  of  this  kind  cannot  be  obtained  in  another 
form  production  of  such  parts  of  the  brief  will  be  ordered 
with  liberty  to  cover  up  any  observations  or  marks :  Walsham 
V.  Stainton. 

Counsel's  indorsement  on  a  brief  is  not  a  confidential  com- 
munication :  it  is  the  note  on  which  the  court  frequently  acts 
and  is  equally  publici  juris :  Nicholls  v.  Jones,  p.  595.  Its 
production  will  be  compelled  where  necessary  as  in  the  case 
of  an  order  in  the  Probate  Court  which  does  not  state  the 
parties  who  appeared :  ihid.  pp.  595—596 :  or  in  the  case  of 
a  compromise  indorsed  on  the  brief  and  not  stated  in  public 
or  made  an  order  of  the  court :  Plinnley  v.  Ilorrell,  W.  N. 
68,  p.  240 :  with  liberty  to  seal  or  cover  up  every  part  which 
does  not  relate  to  the  order :  Nicholls  v.  Jones :  (and  see 
Bullock  V.  Cm-rie,  3  Q,.  B.  D.  p.  358,  where  it  was  suggested 
in  argument  that  an  agreement  for  compromising  an  action, 
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as  in  Hutchinson  v.  Olover,  1  Q..  B.  D.  138,  was  in  the  nature 
of  a  judgment  and  therefore  puhlici  juris). 

Shorthand  writer's  notes  of  what  was  said  in  open  court 
must  he  produced  though  employed  by  one  of  the  parties, 
any  other  matter  therein  heing  covered  up :  Nicholl  v.  Jones. 
But  in  a  recent  case  of  Nordon  v.  Defries,  8  Q..  B.  D.  608, 
where  the  plaintiff  had  procured  shorthand  writer's  notes  to 
be  taken  of  the  proceedings  in  another  action  in  which,  he 
was  defendant  for  the  purpose  amongst  others  of  this  litiga- 
tion, copies  of  the  notes  were  protected ;  qu.  as  to  the  sound- 
ness of  this  decision.  So  in  Rapson  v.  CuMtt,  7  Jur.  77,  a 
hill  to  set  aside  a  compromise  of  a  previous  action  between 
the  same  parties,  Knight  Bruce,  V.  0.  refused  to  order  pro- 
duction by  the  defendant  of  a  transcript  of  shorthand  writer's 
notes  of  the  evidence  in  the  action,  considering  the  application 
to  be  a  novelty. 

In  Gandee  v.  Stansfield,  28  L.  J.  Ch.  436 :  5  Jur.  N.  S.  778  (also  reported 
7  W.  E.  297,  tat  qu.  whether  accurately)  Lord  Komilly  considered  that  pro- 
ceedings in  the  same  matter  before  either  a  court  of  law  or  a  commissioner  in 
hankruptcy,  or  depositions  before  Inclosure  Commissioners  on  a  question  of 
disputed  boundary,  must  be  produced.  The  actual  decision,  which  dealt 
with  office  copies  of  examinations  in  bankruptcy,  was  partially  rCTersed,  see 
post,  p.  412  ;  but  these  examinations  are  secret  and  not  pubUoi  juris ;  that 
particular  ground  for  production  therefore  does  not  exist  in  their  case  :  see 
also  post,  p.  409. 

In  Tijas  V.  Broim,  42  L.  T.  601 :  27  W.  E.  575,  Malins,  V.  0.  ordered 
production  of  briefs  and  shorthand  notes  of  proceedings  in  lunacy  in  reference 
to  an  agreement  the  subject  of  the  action  in  order  to  see  whether  the  defen- 
dant's counsel  on  that  occasion  represented  her  in  her  own  right  as  well  as  in 
the  capacity  of  committee,  and  whether  her  own  interest  in  the  property  as 
well  as  that  of  the  lunatic  was  bound  by  the  agreement,  the  defendant 
alleging  that  she  appeared  only  as  committee  and  that  her  own  interest  was 
not  bound. 


(e)    Where  a  third  Party  is  the  Medium  of  Communication  or 
prepares  the  Communication  on  the  Client's  behalf. 

Where  a  third  party  is  only  the  medium  of  communication 
between  the  client  and  the  professional  adviser,  that  is  to  say 
where  he  is  only  the  agent  or  representative  of  either  to  make 
or  receive  the  particular  communication,  it  is  clear  that  the 
privilege  is  co- extensive  with  that  which  obtains  where  the 
communication  passes  directly  :  Bussell  v.  Jackson,  9  Ha.  pp. 
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390—391  :  W/ieekr  v.  Le  Marchant,  17  Ch.  D.  pp.  682,  684 : 
Mellisli,  L.  J.  in  Anderson  v.  Banl;  <^c.  post,  p.  407 :  Eeid  v. 
Langhis,  1  M.  &  G.  pp.  638—639  :  Walker  v.  Wildmaii,  6 
Mad.  47  :  Carpmael  v.  Pouis,  1  Ph.  687  :  Mackenzie  v.  Yeo, 
2  Curteis,  pp.  874—875  :  Mostt/H  v.  West  Mosti/n  Goal  Co.  34 
L.  T.  p.  532  :  Marriott  v.  The  Anchor,  8fc.  Co.  3  Giff.  p.  307 : 
Jlooper  T.  Giimm,  2  J.  &  H.  p.  607  :  Bunhury  v.  Bimhiry,  2 
Beav.  p.  176  (where  proteotioii  was  refused  as  they  were  not 
professional  communications).  The  privilege  includes  not 
only  communications  made  to  the  professional  agent  himself 
by  the  client  directly  hut  all  communications  made  by  the 
client  to  the  sohcitor  through  intermediate  agents,  either  by 
employing  a  third  person  to  write  letters  or  by  sending  letters 
through  or  giving  verbal  messages  to  him  to  deliver  to  the 
solicitor :  see  Jessel,  M.  R.  in  Anderson  v.  Bank  of  British 
Columbia,  2  Oh.  D.  p.  649.  So  where  the  client  requests  his 
agent  (see  post,  p.  416,  as  to  an  agent)  to  draw  up  a  case  for 
the  opinion  of  his  solicitor  or  counsel  that  is  a  confidential 
communication  for  that  purpose  :  ibid.  p.  648 :  or  to  make 
rough  notes  for  the  case  to  be  laid  before  the  legal  adviser, 
see  Fenner  v.  S.  E.  R.  Co.  L.  E.  7  d.  B.  p.  771,  post,  p.  420  : 
and  see  ante,  p.  391,  referring  to  Southwark,  8fc.  Co.  v.  Quick. 
But  this  proposition  must  not  be  extended  in  its  application 
so  as  to  embrace  every  document  prepared  by  a  third  person 
by  the  client's  direction  with  the  object  of  communicating  it 
to  the  solicitor,  for  Wheeler  v.  Le  Marchant  {sQQp>ost,  pp.  401, 
403)  having  established  that  a  report  made  by  a  third  person 
to  the  solicitor  at  his  request  is  not  protected  unless  in  refe- 
rence to  litigation,  it  is  difficult  to  see  how  a  report  made  by  a 
third  person  to  the  client  by  the  client's  immediate  direction 
but  at  the  solicitor's  request  can  be  in  any  better  position. 

The  privilege  does  not  rest  on  the  absolute  necessity  of 
employing  an  intermediate  agent.  It  exists  equally  whether 
such  employment  was  necessary  or  not :  Beid  v.  Langhis,  1 
M.  &  Gr.  pp.  638—639.  In  Carpmael  v.  Powis,  1  Ph.  p.  693, 
Lord  Oottenham  held  this  to  be  so  where  the  solicitor  (or  the 
client,  referring  to  Walker  v.  Wildman)  was  being  examined, 
but  doubted  how  it  would  be  where  the  intermediate  agent 


40-0  BK.  II.  CHAr.  II.  PART  II.  SECT.  VIII.   (e). 

was  being  examined:  but  qu.  see  post:  and  in  Eooper  v. 
Gumm,  2  J.  &  H.  602,  Lord  Hatherley,  pp.  606—606,  con- 
sidered tbat  Beid  v.  Langlois  established  that  the  privilege 
only  obtained  where  it  was  reasonable  to  employ  an  agent  as 
a  channel  of  communication  as  for  instance  where  a  party 
abroad  employed  his  agent  in  England  to  communicate  with 
his  solicitor.  But  qu.  whether  that  is  the  effect  of  Reid  v. 
Langlois* 

The  privilege  embraces  the  letters  sent  by  the  client  to  the 
agent  for  the  purpose  of  their  being  communicated  to  the 
solicitor :  Hooper  v.  Gumm :  Mellish,  L.  J.  in  Anderson  v. 
Bank,  8(0.  post,  p.  407  :  the  communications  between  the 
agent  and  the  solicitor :  ibid.  p.  607  :  Beid  v.  Langlois,  1  M.  & 
G-.  p.  649  :  Mackenzie  v.  Teo,  2  Curt.  866,  pp.  874—875  :  and 
those  from  the  agent  to  the  client  if  stated  to  have  been  sent 
in  consequence  of  communications  from  the  solicitor :  Hooper 
V.  Gumm,  p.  607. 

The  confidential  and  professional  character  of  the  contents 
of  the  letters  from  the  client  to  the  agent  must  of  course  be 
definitely  stated :  Hooper  v.  Gumm,  2  J.  &  H.  p.  608 :  Bun- 
bury  V.  Bunhury,  2  Beav.  p.  176 :  as  in  the  case  of  any  com- 
munications directly  with  the  solicitor. 

In  Original  Hartlepool  Colliery  Co.  v.  Moon,  30  Jj.  T.  193,  communioations 
between  tlie  person  who  acted  as  managing  agent  of  an  old  lady  and  her 
solicitor  were  treated  as  passing  between  solicitor  and  client.  So  in  Macfarlan 
■V.  Salt,  L.  E.  14  Eq.  580,  p.  582,  communications  between  tlie  agent  of  the 
defendants  and  their  solicitor. 

Where  an  interpreter  was  employed  for  the  purpose  of  enabling  the  client 
and  BoUoitor  to  communicate  he  was  protected  as  witness  from  disclosing 
what  passed  daring  the  interview  :  Du  Barre  v.  Zivette,  Peake,  108. 

Where  the  solicitor  communicated  with  a  person  whom  he  said  he  con- 
.sidered  to  be  and  treated  as  his  client's  agent  he  was  protected  as  witness 
from  disclosing  the  communications  ;   Carpmaelv.  Powis,  1  Ph.  687. 

In  this  case  Lord  Cottenham,  p.  693,  refused  to  give  an  opinion  as  to  what 
would  be  the  case  if  the  intermediate  agent  were  being  examined.  But  it  is 
conceived  that  on  principle  it  should  make  no  difference.  And  see  Du  Barre 
V.  Livette,  referred  to  above :  and  Marriott  v.  The  Anchor,  §o.  Co.  3  Giff.  p. 
307.  In  Phill.  Evid.  p.  107,  it  is  laid  down  that  the  person  who  acts  as  inter- 
preter or  agent  or  organ  of  communication  between  attorney  and  client  stands 
in  precisely  the  game  position  as  the  attorney  himself.  And  so  in  Tayl.  Evid. 
p.  820. 


*  Both  in  Hooper  v.  Gumm  and  Seid  v.  Langlois  the  communications  passed 
in  reference  to  litigation :  but  it  is  not  conceived  that  this  involves  any  dis- 
tinction :  see  the  other  oases  referred  to  ante. 
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Where  a  defendant  -went  to  a  person,  not  an  attorney  nor 
pretending  to  be  one,  to  get  a  conveyance  prepared,  and  this 
person  Twote  to  a  relation,  an  attorney,  who  told  him  that  the 
defendant  could  not  convey,  and  he  communicated  this  to  the 
defendant,  it  was  held  not  a  privileged  communication :  Doe 
d.  Pritchard  v.  Jauncey,  8  C.  &  P.  99. 

Where  a  prisoner  in  custody  wrote  to  a  friend  to  ask  him 
to  inquire  of  Gr.  or  of  any  other  solicitor  whether  the  punish- 
ment of  forging  a  hill  was  the  same  where  the  names  of  the 
parties  were  entirely  fictitious  as  where  they  were  real  persons, 
it  was  held  not  a  privileged  communication,  for  the  relation 
of  attorney  and  client  did  not  exist  then  or  afterwards  between 
the  prisoner  and  Gr.,  and  it  was  not  even  limited  to  Gr. :  it  was 
merely  asking  a  friend  to  find  out  what  was  the  law  on  a 
particular  point :  R.  v.  Brewer,  6  0.  &  P.  363. 


(f)    Where  a  Third  Person  acts  as  the  Clerk  or  Agent  {in  a 
limited  sense)  of  the  Professional  Legal  Adviser. 

See  as  to  a  shorthand  writer's  notes  of  a  trial  ante,  p.  398. 

Under  certain  circumstances  a  third  party  may  be  regarded 
as  so  doing  the  work  of  the  sohcitor  as  to  stand  in  the  position 
of  the  solicitor  himself.  But  this  proposition  must  be  very 
carefully  limited.  The  expression  "  doing  the  work  of  the 
solicitor  "  has  been  used  in  so  wide  a  sense  as  to  cover  the 
case  of  any  person  making  reports  for  or  to  the  solicitor  by 
his  direction :  see  post,  p.  415 :  see  also  ante,  p.  392,  citing 
Lyell  V.  Kennedy.  In  this  extended  sense  the  proposition  is 
true  only  where  the  work  is  done  in  reference  to  litigation. 
The  point  was  expressly  decided  in  a  recent  case  of  WJieeler 
V.  Le  Marchant,  17  Ch.  D.  675,  before  the  Court  of  Appeal. 

In  this  case  the  defendant  sought  to  extend  the  rule  of  privilege  so  as  to 
cover  all  communications  made  to  the  solicitor  by  third  parties  on  the  ground 
that  they,  see  pp.  680 — 682,  contained  information  required  or  asked  for  by 
the  solicitor  for  the  purpose  of  enabling  him  the  better  to  advise  his  client. 
And  protection  was  expressly  refused  on  the  ground  that  they  were  not  pre- 
pared in  reference  to  litigation  existing  or  contemplated :  (as  to  a  report 
prepared  by  the  solicitor  containing  such  information  see  ante,  p.  395). 
' '  The  solicitor  being  consulted  in  a  matter  as  to  which  no  dispute  has  arisen 
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thinks  he  would  like  to  know  some  further  facts  hefore  giying  his  advice  and 

applies  to  a  surveyor  to  tell  him  what  the  state  of  a  given  property  is 

To  give  such  protection  would  not  only  extend  the  rule  beyond  what  has 
been  previously  laid  down  but  beyond  what  necessity  warrants":  Jessel, 
M.  R.  p.  682.  Nor  could  these  surveyors  be  regarded  as  intermediaries  :  for 
although  employed  on  behalf  of  the  defendants  to  do  certain  work  and  in  a 
sense  representatives,  they  were  not  employed  to  communicate  with  the 
solicitor  for  the  purpose  of  obtaining  legal  advice ;  their  communicationa 
were  not  communications  between  the  oHent  by  his  representatives  and  the 
solicitor  :  see  Cotton,  L.  J.  p.  684. 

The  only  case  which  was  considered  to  lend  any  support  to  the  contention 
was  a  case  of  Wilson  v.  Northampton,  SfC.  Co.  L.  R.  14  Eq.  477,  where  corre- 
Bpondenee  between  the  company's  solicitors  and  the  engineers  and  other 
officials  and  agents  of  the  company  in  reference  to  a  contract  to  make  a 
station,  specific  performance  of  which  was  being  sought  in  the  action,  was 
protected.  On  this  case  Brett,  L.  J.  observes  that  there  were  probably  some 
documents  shut  out  from  production  which  were  of  such  a  character  that  if 
the  decision  really  intended  to  shut  them  out  it  might  give  colour  to  the 
contention  of  the  defendant,  but  that  if  it  was  so  the  decision  was  wrong. 
But  qu.  whether  the  engineers  officials  and  agents  were  not  representatives 
of  the  company  for  this  purpose. 

It  is  clear  then  that  the  proposition  must  he  restricted  to 
those  cases  where  the  third  party  is  really  pro  h^o  vice  the 
solicitor's  clerk,  or  perhaps  (see  Lyell  v.  Kennedy,  ante,  pp. 
392,  393)  his  confidential  agent.  In  two  cases  of  Walsham 
V.  Statmton  and  Churton  v.  Frewen  (discussed  ante,  p.  394) 
there  are  dicta  which  seem  to  lay  it  down  too  broadly. 

In  the  former  case,  p.  4,  Lord  Hatherley  says,  ' '  The  principle  is  established 
that  where  a  person  has  occasion  to  employ  a  solicitor  and  the  solicitor  in 
order  to  enable  himself  to  advise  on  the  matter  calls  in  some  other  person  to 
assist  him  and  give  his  opinion  such  communications  are  as  much  privileged 
as  if  they  come  from  the  solicitor  himself.  In  such  a  case  the  person  called 
in  (here  it  was  an  accountant)  is  pro  hSc  vice  the  solicitor's  clerk."  And, 
p.  6,  "I  see  no  distinction  of  principle  between  accounts  prepared  by  an 
accountant  employed  by  a  solicitor,  and  those  prepared  by  the  solicitor  him- 
self.    It  is  the  case  of  a  soKoitor  employing  a  confidential  agent." 

In  the  other  case,  p.  393,  Kindersley,  V.  C.  says,  "Suppose  the  person 
who  has  made  the  communication  is  not  the  solicitor  but  his  clerk  it  is  held 
that  that  case  also  comes  within  the  same  principle.  Then  going  a  step 
further  suppose  that  the  person  is  as  in  the  present  case  neither  the 
soHcitor  nor  his  clerk  but  a  skilled  interpreter  of  ancient  documents  employed 
by  the  solicitor  because  he  could  not  so  effectually  do  the  work  himself,  that 
case  would  stand  on  the  same  footing  as  the  case  of  the  solicitor  or  his 
clerk." 

In  each  of  these  cases  the  reports  were  as  a  matter  of  fact  made  in  refer- 
ence to  litigation.  It  might  perhaps  be  argued  that  according  to  Wheeler  v. 
Le  Marehmt,  they  could  not  have  been  held  privileged  unless  so  made.  But 
qu.  see  ante,  p.  392,  referring  also  to  Zyell  v.  Kennedy. 
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IX.  Where  the  Facts  go  beyond  the  intervention  of  a  Third 
Person  in  the  preparing  making  sending  or  receiving 
Documents  or  Oral  Communications  in  the^  Capacities 
considered  ante,  Sect.  VIII.  sub-sects,  (e)  and  (/). 

There  does  not  seem  to  be  any  case  of  authority  in  which 
the  client  has  heen  allowed  to  claim  privilege  for  documents 
or  communications  of  this  character  not  having  come  into 
existence  or  passed  in  reference  to  anticipated  or  actual  liti- 
gation. There  certainly  does  not  seem  to  be  el  priori  any 
reason  why  if  privilege  be  allowed  to  documents  containing 
information  obtained  for  the  purpose  of  enabling  the  solicitor 
to  advise  as  to  the  defence  or  prosecution  of  an  action  and 
for  which  protection  could  not  be  claimed  as  being  materials 
for  evidence,  the  same  privilege  should  not  also  be  allowed  to 
documents  containing  information  obtained  by  the  solicitor 
in  order  to  enable  him  to  give  his  client  legal  advice  on 
matters  not  connected  with  litigation.  However  such  is  the 
rule.     See  Wheeler  v.  Le  Marchant,  referred  to  ante,  ■p.  401. 

Answers  to  inquiries  made  by  the  party  or  his  solicitor  of  a  third  person 
are  not  priTileged  merely  as  having  reference  to  the  subject-matter  of  the 
litigation,  but  the  documents  must  have  passed  between  these  persons  with 
a  view  to  anticipated  litigation,  and  for  the  purpose  of  enabling  the  per- 
son to  carry  it  on  sucoesrfully :  see  Brett,  M.  R.  in.  M'Corgtiodale  v.  Bell,  1  C. 
P.  D.  p.  476. 

In  a  common  law  action,  London  Gaslight  Co.t.  Chelsea,  6  C.  B.  N.  S.  411 :  28 
Ii.  J.  C.  P.  275,  protection  was  refused  to  documents  containing  the  results 
of  experiments  made  by  the  defendants  as  to  the  gas  supplied  to  them  by 
the  plaintiffs,  but  not  being  proofs  for  the  purpose  of  the  litigation,  p.  424  ; 
(see  further  as  to  this  case,  post,  p.  514).  Letters  passing  between  a  party's 
architect  and  principal  witness  and  the  party's  solicitor,  some  before  and 
some  after  dispute  arisen,  were  not  protected  though  stated  to  be  of  a  confi  - 
dential  character,  and  to  have  reference  to  the  questions  in  the  suit,  not 
being  alleged  to  contain  the  party's  evidence  or  to  be  in  contemplation  of  the 
suit:  Fage  v.  Wood,  17  W.  E.  435. 

Where  in  an  action  by  an  incumbrancer  against  a  person  claiming  to  be  a 
purchaser  for  value  without  notice  of  the  incumbrance  the  plaintiif  sought 
the  production  by  the  defendant  of  communications  between  his  solicitor  and 
the  solicitor  of  the  vendor  on  the  occasion  of  the  purchase  in  order  to  prove 
notice,  the  documents  were  ordered  to  be  produced  on  the  ground  that  they 
were  not  written  in  anticipation  of  the  claim  raised  in  the  suit :  Faddon  v. 
Winch,  L.  R.  9  Eq.  666. 

See  also  post,  p.  440,  referring  to  Bramwell  v.  Lucas,  as  to  questions  by 
the  client  of  his  solicitor  for  information  as  to  matters  of  fact  and  answers 
thereto,  and  generally  ^os<,  p.  432,  as  to  communications  to  solicitors  from 
collateral  quarters. 
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X.  As  to  Bocmnents  or  Oral  Communications  having  reference 
to  or  connection  loith  Litigation  then  existing  or  antici- 
pated (see  ante,  Sect.  IX.)  not  being  Communications 
directly  between  the  Client  and  the  Professional  Legal 
Adviser  or  Communications  or  Documents  standing  on  the 
same  footing  {the  subject  of  Sect.  VIU.  ante),  that  is  to 
say.  Documents  or  Oral  Communications  in  the  prepar- 
ing making  sending  or  receiving  of  which  some  Person 
other  than  the  Client  or  his  Professional  Legal  Adviser 
is  concerned  and  is  acting  otherwise  than  in  the  limited 
and  special  Capacities  discussed  ante.  Sect.  VIII.  sub- 
sects,  (e)  and  (/). 

(a)  As  to  Documents  or  Communications  of  this  nature  which 
are  not  privileged. 

As  to  documents  previously  in  existence  or  copies  of  or 
al)stracts  from  them  obtained  or  made  for  tlie  purpose  of 
litigation,  see  ante,  pp,  391 — 395. 

Documents  prepared  since  dispute  in  contemplation  of 
litigation  were  not,  as  such,  privileged:  Maden  v.  Veevers, 
7  Beav.  489  :  nor  are  they  now,  see  post. 

There  is  no  such  law  as  that  every  communication  made 

by  a  person  to  a  party  with  a  view  to  litigation  in  which  that 

party  is  or  is  about  to  be  engaged  is  protected  whoever  the 

person  is :  see  James,  L.  J.  in  Anderson  v.  Bank  of  British 

Columbia,  2  Ch.  D.  p.  656 :  see  also  Fenner  v.  S.  E.  B.  Co. 

referred  to  post,  p.  420. 

Some  of  the  dicta  iu  Soss  v.  Gibbs,  L.  E.  8  Eq.  532,  were  made  use  of  by 
counsel  in  Anderson  v.  Bank,  Sjc.  in  order  to  support  an  extension  of  the 
privilege  to  all  communications  between  a  party  and  an  unprofessional  agent 
iu  anticipation  of  or  in  reference  to  litigation  and  with  a  view  to  the  prose- 
cution or  defence  as  the  case  might  be.  But  Jessel,  M.  R.  in  his  judgment 
in  this  case,  and  also  James,  L.  J.  p.  656,  strongly  disapproyed  and  expressly 
decided  against  any  such  extension :  nor  iu  fact  was  it  considered  that  the 
judgment  in  Rosa  v.  Gibbs  warranted  the  inferences  that  were  drawn  from  it, 
that  the  Vice  Chancellor  did  not  intend  to  go  beyond  the  previous  authorities, 
and  that  he  evidently  considered  that  the  agent  whose  communications  were 
held  to  be  privileged  had  been  sent  out  to  consult  the  legal  advisers  and  act 
under  their  direction  in  collecting  evidence,  &c. :  see  ibid.  pp.  652 — 653,  656  : 
aaipoat,  p.  413  :  and  aeepost,  p.  416,  as  to  communications  with  agents. 

It  must  be  considered  therefore  that  the  rule  was  laid  down 
too  broadly  by  Brett,  M. -E.  in  M'Corquodale  v.  Bell,  1  C.  P. 
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D.  p.  479  (and  see  also  p.  476,  "  questions  asked  and  answers 
given  -witli  a  view  to  anticipated  litigation  and  for  the  pur- 
pose of  enabKng  a  party  to  carry  on  such  litigation  sueeess- 
fully"),  where  he  includes  within  the  privilege  all  documents 
brought  into  heiag  with  a  view  to  the  conduct  of  litigation 
either  already  comnienced  or  anticipated,  and  by  Lindley, 
L.  J.  p.  481,  "  documents  obtained  by  a  party  or  his  solicitor 
with  a  view  to  and  in  contemplation  of  litigation  either 
pending  or  anticipated  though  received  from  persons  uncon- 
nected with  the  litigation,"  although  the  actual  decision  seems 
unquestionable,  the  communications  being  between  the  soli- 
citor and  a  third  person  and  therefore  within  the  proposition 
stated  post,  p.  406. 

Qu.  as  to  the  decision  in  Theodore  Korner,  3  P.  D.  162.  There,  professing 
to  follow  Southicarl-,  fc.  Co.  v.  Quick  (see  post,  p.  418),  the  Court  of  Adrai.. 
ralty  refused  to  order  production  of  two  reports  made  by  surveyors  hefore 
action  brought  at  the  plaintiffs'  request  to  ascertain  the  cause  of  damage  to 
cargo  of  which  they  were  consignees,  and  which  the  plaintiffs  objected  to 
produce  on  the  ground  that  they  were  documents  written  and  prepared 
solely  for  the  purpose  of  proceeding  in  this  action.  Southwark,  ^c.  Co.  v. 
Quick  however  does  not  establish  this  ground,  as  of  itself  sufficient,  see  post, 
p.  415 :  and  the  documents  which  were  prepared  for  a  similar  purpose  in 
M' Corquodale  v.  Bell  were  obtained  by  the  solicitors,  see  ante. 

In  Martin  v.  Butchard,  36  Ii.  T.  732,  the  purchaser  of  a  ship  bringing  an 
action  in  respect  of  alleged  imperfect  construction  was  compelled  to  produce 
two  reports,  one  made  before  the  other  after  the  action  was  commenced,  and 
(as  described  in  the  affidavit)  "obtained  for  the  plaintiff's  guidance  and  re- 
lating exclusively  to  his  own  case  and  not  in  any  way  making  out  the  defen- 
dant's case,"  following  Bustros  v.  White  commented  on ^osi,  p.  417:  (as  to 
whether  the  latter  ground  was  not  sufficient  to  protect  it,  see  post,  p.  485.) 


(b)  As  to  Documents  or  Communications  of  this  {see  heading  of 
this  Sect.  X.)  nature  which  are  Privileged. 

Such  a  document  to  be  privileged  must  (unless  obtained, 
or,  if  a  copy  or  extract,  made,  under  the  special  circumstances 
discussed  ante,  p.  391)  have  come  into  existence  or  been  (con- 
fidentially, see  Wheeler  v.  Le  Marchant,  post,  p.  414)  prepared, 
if  a  document,  or  passed,  if  an  oral  communication,  after 
litigation  commenced  or  in  view  of  anticipated  (see  Westing- 
house  V.  Midland  B.  Co.  and  Kennedy  v.  Lyell,  post,  p.  408) 
litigation,  (as  to  "solely"  or  "merely"  see  post,  p.  415), 
either  for  the  purpose  of  obtaining  evidence  to  be  used  in 
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suoh  litigation,  or  information  whicli  might  lead  to  the  ob- 
taining of  such  evidence :  see  Jessel,  M.  R.  in  Wheeler  v.  Le 
Marchant,  17  Ch.  D.  p.  681 :  or  information  as  to  the  evidence 
\?hich  could  he  obtained :  see  Mellish,  L.  J.  in  Anderson  v. 
£ank  of  British  Columbia,  2  Ch.  D.  p.  659:  or  in  order  to 
supply  the  proof  to  be  inserted  in  the  brief:  Fenner  v.  S.  E.  B. 
Co.  L.  R.  7  a.  B.  767,  pp.  771—772,  referred  iopost,  p.  420 : 
London  Gas  Light  Co.  v.  Chelsea,  6  0.  B.  N.  S.  411 :  or  as 
materials  or  information  for  the  brief :  Anderson  v.  Bank  of 
British  Columbia,  p.  656 :  Southwark  Water  Co.  v.  Quick,  3 
a.  B.  D.  315,  p.  320,  (regarded  by  Brett,  L.  J.  in  this  last 
case  as  equivalent  to  "  for  the  purpose  of  being  laid  before 
the  solicitor,"  see  post,  p.  418,  but  qu.) :  or  under  the  advice 
or  direction  of  the  solicitor  for  the  purpose  of  enabling  him  to 
conduct  the  litigation  or  advise  his  client  in  reference  thereto : 
see  Jessel,  M.  R.  in  Anderson  v.  Bank  of  British  Columbia, 
pp.  649 — 650,  652 — 653:  for  the  purpose  of  giving  advice  or 
obtaining  evidence  in  reference  to  existing  or  contemplated 
litigation :  see  Wheeler  v.  Le  Marchant,  post,  p.  414 :  or  at 
his  instance  and  for  his  use  for  such  purpose :  Southwark,  8fc. 
Do.  V.  Quick,  pp.  319,  322,  referring  to  Friends.  L.  C.  andD. 
B.  Co.  2  Ex.  D.  437 :  or  for  the  purpose  of  being  submitted  to 
him  for  such  purpose :  Southwark,  Sfc.  Co.  v.  Quick,  p.  322.* 

The  various  cases  believed  to  bear  out  these  propositions 
are  discussed  post,  sub-sects.  (1)  to  (6) :  and  see  in  particular 
as  to  reports  of  agents  post,  p.  416,  and  communications 
between  co-plainti£Es  and  co-defendants,  post,  p.  422. 

(1)  As  to  distinguishing  between  the  Protection  attaching  to 
Materials  for  Evidence  and  the  Doctrine  of  Profes- 
sional Privilege. 

,  There  are  two  different  points  of  view  from  which  the 
subject  has  been  regarded  or  rather  perhaps  two  different 
tests  which  have  been  applied.     In  some  cases  and  by  some 


*  No  reliance  must  te  placed  on  the  words  in  -which  protection  was  claimed 
in  Norton  v.  Defries,  8  Q.  B.  D.  608,  as  will  be  seen  from  the  report  of  the 
judgment.  Qu.  also  as  to  minutes  relating  to  the  conduct  of  litigation  held 
privileged  in  Corp.  of  Bristol  r.  Cox,  ante,  p.  389, 


PROFESSIONAL  LEGAL  PRIVILEGE — THE  CLIENT.  407 

judges  the  question  has  been  as  to  whether  the  person  con- 
cerned in  the  preparing  sending  or  receiving  the  documents 
or  oral  communications  could  be  considered  as  performing 
duties  which  properly  devolved  upon  the  professional  adviser: 
in  other  cases  and  with  other  judges  the  question  has  been 
whether  the  documents  or  oral  communications  could  be  con- 
sidered as  evidence  or  materials  for  the  brief  or  rough  notes 
for  such  evidence  or  materials.  The  former  view  has  been 
perhaps  generally  dwelt  upon  by  equity  judges,  the  latter  view 
principally  in  the  common  law  courts :  see  James,  L.  J.  in 
Anderson  v.  £ank  of  British  Columbia,  2  Ch.  D.  p.  656  :  and 
cases  referred  to  2]ost,  pp.  416,  420.  Now  the  principles 
im.derlying  these  views  are  different.  Professional  privilege 
rests  on  the  impossibility  of  conducting  litigation  without 
professional  advice,  whereas  the  ground  on  which  a  party  is 
protected  from  disclosing  his  evidence  is  that  the  adversary 
may  not  be  thus  enabled  so  to  shape  his  case  as  to  defeat  the 
ends  of  j'u^tice.  No  doubt  as  a  rule  evidence  obtained  for 
the  purpose  of  Ktigation  is  usually  collected  directly  or  in- 
directly by  a  solicitor,  stiLL  there  might  be  evidence  or  mate- 
rials therefor  of  which  it  could  not  be  said  that  it  had  been 
so  collected  (as  to  which  see  post,  p.  410).  Again  no  doubt 
the  communications  which  pass  in  anticipation  of  or  pending 
litigation  usually  pass  in  the  course  of  getting  up  evidence, 
as  seems  to  have  been  assumed  by  Eomilly,  M.  E.  in  Simpson 
V.  Barnes,  33  Beav.  482,  in  respect  of  letters  written  by  and 
to  a  third  person  to  and  by  the  solicitor  in  anticipation  of  or 
pending  the  suit,  still  there  are  communications  undoubtedly 
privileged  to  which  it  might  be  difficult  to  assign  the  character 
of  evidence  or  of  materials  for  the  brief.  And  in  fact  in 
Anderson  v.  Bank  of  British  Columbia,  2  Oh.  D.  p.  658, 
Mellish,  L.  J.  distinguishes  between  what  he  calls  the  two 
classes  of  privilege,  namely,  first  the  rule  that  a  man  is  not 
bound  to  disclose  confidential  communications  made  between 
him  and  his  solicitor  directly  or  through  an  agent  who  is  to 
communicate  them  to  the  solicitor,  and  second  the  rule  that  a 
party  is  not  bound  to  communicate  evidence  which  he  has 
obtained  for  the  purpose  of  litigation.  So  in  Llewellyn  v.  Bad- 
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deUy,  1  Hare,  p.  532  (referred  to  i?os^,  p.  411),'Wigrani,  V.  C. 
considered  that  documents  of  this  character  might  be  privi- 
leged without  calling  in  aid  the  doctrine  of  professional 
confidence.  So  Cotton,  L.  J.  in  Kennedy  v.  Lyell,  23  Ch.  D. 
p.  404,  after  referring  to  the  doctrine  of  professional  privilege 
says,  "  There  is  also  another  principle  that  no  one  is  to  be 
fettered  in  obtaining  materials  for  his  defence,  and  if  he  for 
the  purpose  of  his  defence  obtains  evidence  the  adverse  party 
cannot  ask  to  see  it  before  the  trial.  I  do  not  think  this 
principle  applies  here  but  I  mention  it  that  I  may  not  be 
supposed  to  limit  protection  to  the  simple  professional  privi- 
lege which  arises  where  information  has  been  obtained  through 
a  solicitor."  Neither  view  therefore  by  itself  seems  com- 
plete and  sufficiently  inclusive. 


(2)  After  Litigation  commenced  or  in  mew  of  anticipated  Liti- 
gation (see  fflwfo,  p.  405). 

There  must  be  some  definite  prospect  of  litigation  and  not 
a  mere  vague  anticipation  of  it. 

In  Westinghouse  v.  Midland  B.  Co.  48  L.  T.  98,  on  app.  462,  the  defendant 
company  claimed  protection  for  letters  and  reports  written  by  their  officials 
and  advisers  with  a  view  to  possible  litigation,  and  in  the  event  thereof  to  be 
submitted  to  the  solicitors,  and  ultimately  so  submitted.  In  a  further  affi- 
davit by  one  of  the  solicitors  it  was  stated  that  a  letter  had  been  addressed 
to  the  secretary  of  the  company  by  the  plaintiff  which  was  taken  to  be  an 
intimation  that  the  plaintiff  intended  to  proceed  against  them  for  infringe- 
ment of  his  patent,  that  this  letter  was  handed  to  the  solicitors  with  instruc- 
tions to  advise  the  company  as  to  the  merits  of  the  plaintiff's  claim,  that  ever 
since  the  matter  had  been  conducted  with  a  view  of  getting  materials  for  a 
contest  if  necessary :  that  none  of  the  correspondence  would  have  taken  place 
in  the  ordinary  course  of  the  business  of  the  company,  and  it  arose  only  in 
consequence  of  the  claim  and  the  necessity  of  meeting  it.  It  was  held  by 
Bacon,  V.  C.  and  by  the  Court  of  Appeal  that  the  letter  did  not  amount  to 
a  threat  of  litigation,  and  by  the  Court  of  Appeal  that  even  if  it  did,  the 
affidavits  were  not  of  that  certain  character  necessary  to  a  claim  for  privilege  ; 
they  did  not  specify  what  litigation  was  expected  or  that  the  documents  sub- 
mitted to  the  defendants'  solicitors  were  submitted  in  consequence  of  the 
advice  given  to  the  defendants  ;  that  it  was  only  in  case  there  should  be 
future  litigation  they  were  to  be  so  submitted. 

Reference  may  also  be  made  to  the  law  formerly  obtaining  as  to  commu- 
nications between  client  and  solicitor  not  containing  legal  advice  and  the 
distinction  then  existing  between  dispute  having  arisen  and  not  having 
arisen :  see  ante,  p.  368.  And  see  also  Corp.  of  Bristol  v.  Cox,  26  Ch.  D. 
p.  683,  as  to  when  Pearson,  J.  considered  there  was  lis  mota :  and  ante, 
pp.  359,  393,  referring  to  Lyell  v.  Kennedy,  and  Kennedy  v.  Lyell  (claims 
to  an  estate). 


PKOFESSIONAL  LEGAL  PRIVILEGE — THE  CLIENT,  409 

The  litigation  wMch  is  anticipated  need  not,  it  is  conceived, 
be  the  particular  Ktigation  in  which  the  discovery  is  being 
sought,  but  may  be  other  litigation,  either  -with  the  same  or 
other  persons,  and  either  involving  the  same  or  different 
subject-matter  or  questions. 

In  a  recent  case  Fearce  v.  Foster,  15  Q.  B.  D.  lU:  52  L.  T.  886,  where 
privilejje  was  allowed  for  dooumenta  prepared  for  a  previous  action,  Brett, 
-01.  K.  considered  (pp.  119,  120)  that,  the  reason  of  the  privilege  being  to 
ensure  free  communication  between  solicitor  and  client,  such  freedom  would 
be  unpaired  if  at  any  time  or  under  any  circumstances  such  communications 
were  subject  to  discovery,  and  that  the  liability  to  discovery  in  a  subsequent 
action  would  have  this  effect  as  well  as  in  the  original  action.  In  this  case 
it  seems  the  _  documents  would  have  been  privileged  independently  of  any 
litigation,  being  documents  prepared  by  the  solicitor  for  the  purpose  of  con- 
fidential communication  between  counsel,  solicitor  and  client,  or  "pro- 
fessional" documents  as  defined  by  Bowen,  L.  J.  As  to  these  documents, 
the  judginents  in  this  case  seem  to  establish  that  the  rule  "  once  privileged 
always  privileged  "  applies  without  exception,  there  being  no  such  limitation 
as  that  the  litigation  must  involve  the  same  subject-matter  or  questions,  as 
seems  to  have  been  considered  in  some  old  cases :  see  ante,  p.  371  :  and  in 
fact  the  proposition  laid  down  by  the  author  with  reference  to  such  docu- 
ments {ante,  p.  371)  was  expressly  approved  by  Brett,  M.  R.  The  reasoning 
of  Brett,  M.  R.  might  be  applied  to  other  classes  of  privileged  documents : 
however,  Bowen,  L.  J.  expressly  refused  to  lay  down  the  proposition  that 
"once  privileged  always  privileged"  applied  to  all  classes  of  documents, 
having  perhaps  in  his  view  the  class  of  documents  referred  to  ante,  p.  407, 
as  being  distinguishable  from  professional  document-s. 

Though  a  passage  in  the  judgment  of  Cotton,  L.  J.  in  Wheeler  v.  Ze 
Marchant,  17  Ch.  D.  p.  61S,  is  so  worded  as  to  confine  the  privilege  to 
litigation  with  the  particular  adversaiy,  the  general  tone  of  the  judgments 
in  that  case  is  in  accordance  with  the  above  proposition  without  any  hmita- 
tion  at  all.  In  Kennedy  v.  Lyell,  23  Ch.  D.  387,  discussed  ante,  p.  359,  see 
pp.  391,  400,  403,  407  (Cotton,  L.  J.  being  one  of  the  judges),  information 
obtained  in  contemplation  of  litigation  for  the  purpose  of  obtaining  evidence 
or  materials  for  defending  the  party's  title  to  resist  claims  that  might  be 
made  against  his  estate,  and  not  in  view  apparently  of  the  particular  htiga- 
tion  in  question,  was  treated  on  the  same  footing  as  if  obtained  in  respect  of 
the  particular  litigation :  and  see  ante,  p.  393,  discussing  Kennedy  v.  Lyell. 
In  Bullock  V.  Carrie,  3  Q.  B.  D.  356,  damages  had  been  recovered  from  the 
plaintiffs  for  detention  of  a  ship  by  the  shipowners  :  correspondence  between 
the  plaintiffs  and  their  solicitors  (and  apparently  also  between  the  latter  and 
the  shipowners'  solicitors  ;  but  qu.  for  it  woidd  not  be  privileged  at  all,, 
being  between  the  solicitors  of  opposite  parties,  see  post,  pp.  433,  434)  in  the 
course  of  that  action  were  held  privileged  in  a  subsequent  action  brought  by 
the  plaintiffs  to  recover  the  sum  so  paid  in  damages  from  the  defendants,  on 
the  ground  that  they  would  have  been  privileged  in  the  first  action,  the 
rule  being,  according  to  Cockbum,  C.  J.  p.  358,  once  privileged  always 
privileged ;  and  a  fortiori  where  the  two  actions  or  the  facta  in  them  were 
substantially  the  same:  but  qu.  see  ante,  p.  371.  In  Nordon  v.  Befries, 
8  Q.  B.  D.  p.  510,  it  was  considered  that  where  documents  were  privileged 
in  one  suit  they  should  also  be  privileged  in  another  suit  arising  out  of  the 
same  subject-matter,  and  therefore  that  where  protection  was  claimed  for 
documents  as  having  come  into  existence  for  the  purpose  amongst  others  of 
the  action,  it  being  evident  that  the  other  purposes  were  other  litigation,  it 
was  sufficient,  for  they  would  have  been  privileged  in  that  litigation :  see 
further  as  to  this  case  ante,  p.  398. 


410  BK.  II.  CHAP.  II.  PART  II.  SECT.  X.  (b)    (3). 


(3)  For  the  Purpose  of  obtaining  Evidence  or  Information  re- 
lating thereto  or  Materiak,  8fc.  (see  ante,  p.  405). 

It  is  pointed  out  i^osf,  p.  477,  in  discussing  tlie  application  to  production 
of  documents  of  the  principle  that  a  party  is  not  compelled  to  discover  the 
evidence  of  his  case,  that  it  is  necessary  to  separate  the  consideration  of 
documents  constituting  in  themselves  evidence  for  the  party  from  those  which 
only  contain  the  evidence  that  may  be  used  orally  at  the  hearing.  As  to 
documents  of  the  former  Mnd,  to  entitle  them  to  protection  they  must  evi- 
dence exclusively  the  party's  own  case,  and  if  they  contain  any  matter  which 
might  tend  to  support  the  opponent's  case  they  must  he  produced.  But  as 
to  documents  of  the  second  kind,  such  as  are  now  under  consideration,  no 
such  restriction  as  to  the  effect  of  the  matter  contained  therein  in  supporting 
the  opponent's  case  obtains.  They  might  wholly  tend  to  support  the 
opponent's  case  and  yet  they  are  protected.  In  Lletvellyn  v.  Baddeley,  1 
Hare,  p.  532,  Wigram,  V.  C.  seemed  to  consider  that  the  protection  given 
to  documents  of  this  character  depended  on  the  view  that  they  supported 
the  party's  case  as  was  there  sworn,  and  refused  to  give  an  opinion  as  to 
what  his  decision  would  be  if  it  appeared  that  the  document  in  question 
negatived  the  party's  case.  But  this  cannot  be.  No  doubt  such  documents 
just  as  any  other  documents  are  protected  if  they  can  be  said  to  relate 
exclusively  to  the  party's  own  ease  and  to  contain  nothing  impeaching  it  or 
supporting  the  adversary's  case,  seepost,  p.  485. 


Where  the  evidence  or  information  has  been  procured  by 
the  client  under  the  direction  of  the  solicitor  it  stands  on  the 
same  footing  as  if  it  was  procured  directly  by  the  solicitor 
and  is  clearly  privileged,  see  post,  p.  413  :  the  client  is  for 
this  purpose  the  quasi-agent  of  the  solicitor :  see  Jessel,  M.  E. 
Anderson  v.  Bank,  8fc.,  2  Ch.  D.  p.  650  :  and^o«#,  p.  415. 

So  where  it  has  been  procured  for  the  purpose  of  com- 
munication to  the  solicitor :  see  ante,  p.  391 :  and  post, 
p.  415 :  but  see  as  to  reports  from  a  party's  agents  post, 
p.  417. 

Where  it  cannot  be  said  to  have  been  so  procured  (for 
instance  he  may  be  acting  without  a  solicitor,  see  Storey  v. 
Lennox  and  Anderson  v.  Bank  of  British  Columbia,  post),  it  is 
conceived  that  on  principle  it  should  be  protected  as  being 
materials  for  evidence,  see  the  references  ante,  p.  406 : 
although,  as  said  by  Gotton,  L.  J.  in  Li/ell  v.  Kennedy,  cited 
ante,  p.  362,  and  see  ante,  p.  392,  if  a  man  acts  for  him- 
self and  does  not  employ  a  solicitor  he  cannot  protect  that 
which  if  he  had  employed  a  solicitor  would  be  protected  (or 
"he  must  produce  or  disclose  whatever  he  learns,"  but  qu.). 
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The  following  are  the  principal  authorities  tearing  on  the 
point. 

In  Storei/  v.  Zeimox,  1  M.  &  0.  625,  p.  537,  Lord  Cottenham  refused  to  give 
any  opimon  whether  a  person  acting  for  himself  without  a  professional 
adviser  and  corresponding  with  others  with  a  view  to  actual  or  expected 
litigation  ought  to  be  equally  protected  against  being  compelled  to  reveal 
the  result  of  his  enquiries :  and  see  ante,  p.  392,  referring  to  this  case  and 
It/ell  V.  Kennedy.  In  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  B.  p.  658, 
MeUish,  L.  J.  says,  "Now  in  determining  to  what  extent  the  latter  privilege 
(evidence  obtained  for  the  purpose  of  litigation)  goes  and  whether  it  is  con- 
fined to  oases  where  a  solicitor  is  employed  or  extends  to  cases  where  a 
man  acts  as  his  own  solicitor,  some  very  nice  questions  may  arise, 
particularly  when  the  evidence  is  not  obtained  for  the  direct  purpose 
of  being  given  in  the  action  but  is  obtained  before  the  action  is  com- 
menced or  before  the  defence  is  pleaded  in  order  that  the  party  who  seets 
it  may  obtain  information  for  the  purpose  of  determining  whether  he  will 
defend  the  action  or  commence  an  action. ' '  And  his  opinion  evidently  was 
that  information  obtained  by  a  party  even  before  action  actually  determined 
on  (for  instance  in  the  case  of  a  collision  from  the  passengers  and  crew) 
respecting  the  evidence  which  could  be  given  by  certain  persons  should  be 
protected,  except  in  the  case  of  an  agent  under  the  circumstances  considered 
post,  p.  416.  See  also  observations  of  Blackburn,  J.  in  Fenner  v.  S.  E.  M.  Co. 
li.  B.  7  Q.  B.  771,  referred  to  post,  p.  420:  of  Cockburn,  0.  J.  in  Chartered 
Bank  of  India  v.  Sich,  4  B.  &  S.  p.  83  (but  not  now  of  authority,  see  post, 
p.  419) :  and  of  Cotton,  L.  J.  in  Lyell  v.  Kennedy,  23  Ch.  D.  p.  404,  referred 
to  ante,  p.  408. 

Storey  v.  Lennox,  ante,  affirming  Lord  Langdale,  1  Keen,  341,  was  a  bill  of 
discovery  filed  by  the  defendants  to  an  action  on  a  life  policy  against  the 
plaintiff  in  aid  of  their  defence.  Lord  Cottenham,  at  p.  536,  observes  (and 
see  Lord  Langdale,  1  Keen,  p.  357,  cited  joos*,  p.  472),  "The  defendant  has 
Bet  up  no  defence  against  the  production,  unless  the  proposition  can  be 
maintained,  that  a  plaintiff  is  not  entitled  to  inspect  any  document  which  is 
and  contains  information  furnished  to  the  defendant,  as  to  evidence  which 
can  be  produced  or  given  on  the  defendant's  behalf  against  a  plaintiff,  the 
producing  of  which  to  the  plaintifE  might  disclose  the  names  of  witnesses  (as 
to  this  see  Preston  v.  Carr,  post)  intended  to  be  examined,  and  evidence  in- 
tended to  be  given  on  behalf  of  the  defendant  in  the  action."  And  he 
held  that  this  did  not  constitute  a  ground  for  protection.  But  this  proposi- 
tion is  of  far  wider  scope  then  any  that  is  contended  for  ante,  p.  406  :  and 
seepost,  p.  412. 

li.  Llewellyn  v.  Baddeley,  1  Ha.  p.  533,  Wigram,  V.  C.  refers  to  Lord 
Cottenham' 8  judgment  in  this  case  and  states  it  as  his  impression  that  Lord 
Cottenham  considered  the  privilege  of  a  document  in  a  case  such  as  the  one 
before  him  to  depend  in  principle  on  the  purpose  for  which  and  the  circum- 
stances under  which  it  was  obtained,  and  not  exclusively  on  the  character  of 
the  person  who  might  actually  obtain  it.  This  was  a  suit  for  specific  per- 
formance of  a  contract  to  sell  an  estate,  and  the  document  in  question  was  a 
valuation  made  by  a  surveyor  at  the  defendants'  order  in  order  to  ascertain 
its  real  value  and  for  the  purpose  of  resisting  this  suit  (the  defence  being 
inadequate  consideration),  and  forming  part  of  their  evidence,  and  (as  to 
this  point,  see  ante,  p.  410)  not  supporting  the  plaintiff's  case.  After  saying 
that  such  documents  might  he  privileged  without  calling  in  aid  the  doctrine 
of  professional  confidence  (see  ante,  p.  410),  that  the  point  which  he  decided 
was  expressly  saved  by  Lord  Cottenham  in  Storey  v.  Lennox,  and  that  his 
decision  was  authorized  by  Curling  v.  Perring,  and  Preston  v.  Carr,  post, 
he  said,  ' '  I  could  not  order  the  production  of  this  document  without  deciding 
that  a  plaintiff  may  require  a  discovery  from  the  defendant  of  the  particulars 
of  the  evidence  to  be  given  by  each  of  his  witnesses  except  so  far  as  he  could 
Bhow  (as  to  this,  see  ante,  p.  361)  that  his  knowledge  on  the  subject  was 
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exclusively  derived  from  his  solicitor,' ' — a  decision  which  it  -would  be  difficult 
to  reconcile  with  the  principle,  that  each  party  has  a  right  to  know  his 
opponent's  case  but  not.  the  evidence  by  which  that  case  is  to  be  supported : 
and  accordingly  he  refused  to  order  production  of  the  document  as  being  a 
minute  of  the  witness's  evidence.  See  also  MicklethioaitY.  Moore,  3  Mer.  295, 
where  a  surveyor's  report  of  an  estate  referred  to  ia  the  bOl  was  protected, 
but  (see  ante,  p.  247)  under  different  circumstances. 

In  Freston  v.  Carr,  1  Y.  &  J.  17-5,  the  plaintiff  was  held  not  entitled  to  see 
communications  after  suit  between  the  defendant  and  other  persons,  his 
witnesses,  with  a  view  to  his  proofs,  being  statements  of  fact  which  they 
would  prove:  p.  179:  and  the  defendant  was  protected  also  apparently  from 
particularizing  the  documents  on  the  ground  that  it  would  involve  a  disclo- 
sure of  the  names  of  his  witnesses  (see  Stoiey  v.  Lennox,  ante),  and  to  some 
extent  of  the  nature  of  hia  proofs. 

In  Curling  v.  Perring,  2  M.  &  K.  380,  the  documents  in  question  were 
correspondence  between  the  solicitor  and  a  third  person  after  dispute  :  but 
in  extending  protection  to  them  Lord  Cotteuham,  p.  381,  said  that  other- 
wise it  would  be  impossible  for  a  defendant  to  write  a  letter  for  the  purpose 
of  obtaining  information  on  the  subject  of  the  suit  without  the  liability  of 
having  the  materials  of  his  defence  disclosed  to  the  adverse  party. 

In  Kerr  v.  Gillespie,  7  Beav.  672,  protection  was  refused  to  letters  written 
by  a  party  confidentially  to  his  agent  abroad  and  in  reference  to  his  defence. 
But  they  were  not  alleged  to  contain  his  evidence ;  and  at  that  date  the 
privilege  was  more  restricted:  see  ante,  p.  368:  and  see  post,  p.  416,  as  to 
communication  with  agents. 

Eeports  of  scientific  men  (considered  to  be  witnesses,  see  Tenner  v.  S.  E.  M. 
Co.  L.  E.  7  Q.  B.p.  771)  obtained  asto  some  by  the  locomotive  superintendent, 
and  as  to  others  by  the  solicitor  of  the  company  on  the  cause  of  an  accident 
in  view  of  litigation  were  protected  in  Woolley  v.  N.  L.  R.  Co.  L.  K.  4  C.  P. 
602.  In  the  same  case  a  guarantee,  given  seven  years  previously  of  the 
materials  used  in  the  engine  of  the  train  to  which  the  accident  happened, 
was  ordered  to  be  produced.  Qu.  whether  it  could  have  been  privileged  as 
a  document  constituting  evidence. 

In  Gandee  v.  Stansjield,  4  D.  Gr.  &  3.  1,  reversing  Lord  Romilly,  28  L.  J. 
Ch.  436  :  5  Jur.  N.  S.  778  (also  reported  in  7  W.  R.  297,  but  qu.  whether 
accurately)  office  copies  of  the  examinations  of  the  plaintiff  (the  decision  in 
the  court  below  as  to  the  examinations  of  other  persons  was  apparently  not 
appealed,  see  the  reports  in  the  Law  Journal  and  Jurist)  taken  in  bank- 
ruptcy before  bill  filed  at  the  instance  of  the  defendants  who  were  the  bank- 
rupt's assignees  and  apparently  for  the  purpose  of  this  litigation  (described 
as  being  of  the  nature  of  minutes  of  their  evidence)  were  protected :  see  also 
ante,  p.  398,  referring  to  this  case.  In  Fenton  v.  Queen's  Ferry,  ^e.  Co.  38  L.  J. 
Ch.  263  :  17  W.  E.  585,  office  copies  of  examination  in  bankruptcy  (and  affi- 
davits in  support  of  the  applications  therefor)  of  the  plaintiffs,  of  the  directors 
of  the  defendant  company,  and  of  other  persons  were  protected  by  Malins, 
V.  C.  not  as  such  (see  ante,  p.  409),  but  as  having  been  taken  by  the  plaintiff 
for  the  purpose  of  enabling  him  to  get  legal  advice  as  to  the  institution  of 
this  suit.  See  also  Belly.  Johnson,  1  J.  &  H.  682:  9  W.  K.  549  :  Ex  parte 
Kenric/c,  7  L.  T.  287,  further  as  to  these  examinations. 

It  would  foRow  from  the  propositions  laid  down  ante, 
p.  405,  and  the  authorities  just  considered,  see  in  particular 
Storey  v.  Lennox,  that  the  mere  fact  that  the  production  of  a 
document  will  disclose  the  evidence  that  is  intended  to  be 
given  at  the  trial  is  not  of  itself  a  ground  for  protection.  In 
Llewellyn  \.  Baddeley,  1  Hare,  p.  532,  Wigram,  V.  C.  con- 
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sidered  that  Whitbread  v.  Gurney,  referred  to  post,  p.  424, 
Storey  v.  Lennox,  ante,  and  G-reenlaw  v.  King,  ante,  p.  387, 
decided  that  not  every  document  which  has  come  into  existence 
since  the  dispute  commenced  having  reference  to  the  dispute 
is  necessarily  privileged  only  because  it  discloses  the  evidence 
to  he  given  on  the  part  of  the  defendants. 

Where  the  evidence  information  or  materials  have  been 
procured  directly  or  indirectly  by  the  solicitor  they  are  clearly 
privileged. 

Evidence  obtained  by  the  solicitor,  or  by  his  direction  or  at  his  instance, 
even  if  obtained  by  the  elient,  is  protected,  if  obtained  after  litigation  has 
been  commenced  or  threatened  or  with  a  view  to  the  defence  or  prosecution 
of  such  litigation:  Jessel,  M.  R.  in  Wheeler  v.  Le  Marchant,  17  Ch.  D. 
p.  682  (and  see  the  same  judge  in  Anderson  v.  Bank  of  Sritish  Columbia  re- 
ferred to  post,  p.  416,  and  ante,  p.  410)  approved  by  Baggallay,  L.  J.  in 
Kennedy  v.  Lyell,  23  Ch.  D.  p.  400.  If  a  solicitor  in  contemplation  of  litiga- 
tion obtains  a  report  from  a  person  whom  he  employs  to  collect  evidence  that 
report  undoubtedly  is  privileged:  Cotton,  L.  J.  ibid.  p.  405.  Solicitors  are 
protected  in  all  communications  with  persons  whom  they  suppose  capable  of 
giving  evidence  in  favour  of  their  clients :  Lafone  v.  Falkland  Islands  Co.  4 
K.  &  J.  p.  36,  commenting  on  Curling  v.  Perring,  ante  :  (and  see  Blackburn,  J. 
in  Maiden  v.  G.  N.  S.  Co.  L.  R.  9  Ex.  p.  301,  but  not  now  of  authority,  see 
post,  p.  419)  :  with  a  mine  agent :  Original  Hartlepool  Collieries  Co.  v.  Moon, 
30  Li.  T.  pp.  585 — 586 :  but  as  to  communications  with  an  agent  see  post, 
p.  416.  See  also  generally  as  to  matter  obtained  directly  or  indirectly  by  a 
solicitor  poi*  (4). 

Where  protection  was  claimed  for  documents,  among  which  were  letters 
from  the  solicitor  to  a  person  who  had  been  examined  as  a  witness  at  the 
trial  of  an  action  between  the  same  parties  and  to  which  the  suit  related,  as 
being  papers  relating  to  the  matters  in  question  in  the  suit  prepared  and 
written  after  its  institution  for  the  purpose  of  the  defence  in  that  suit  and 
the  action,  protection  was  refused  to  the  letters,  Shadwell,  V.  C.  p.  478,  con- 
sidering that  he  could  not  infer  that  they  contained  confidential  communica- 
tions merely  because  they  were  written  by  the  solicitor  to  the  witness  or  from 
what  was  stated  about  them :  Mayor  of  Dartmouth  v.  Soldsworth,  10  Sim.  476. 


(4)  ~  Under  the  Advice  or  Direction  of,  or  at  the  instance  and  for 
the  use  of,  or  for  the  purpose  of  being  communicated  to  the 
Solicitor  (see  ante,  p.  406). 

Information  obtained  directly  or  indirectly  by  a  soHoItor 
for  the  purpose  of  litigation  seems  to  be  recognized  as  clearly 
within  the  privilege  although  not  strictly  referable  to  the 
collection  of  evidence :  see  ante,  p.  407,  as  to  the  distinction). 

Information  obtained  from  a  third  person  by  a  solicitor  for  the  purpose  of 
litigation  is  privileged:  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D. 
p  649.  You  cannot  ask  him  what  the  information  he  obtained  was.  It 
may  be  information  simply  for  the  purpose  of  knowing  whether  he  ought  to 
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defend  or  proBecute  the  action,  but  it  may  be  also  obtained  in  the  shape  of 
oolleoting  evidence  for  the  purpose  of  such  prosecution  or  defence.  AH  that 
therefore  is  privileged :  Jessel,  M.  R.  ibid.  p.  650 :  and  see  Kennedy  v.  Lyell, 
23  Ch.  D.  p.  403 :  and  iUd.  9  App.  Gas.  p.  86 :  and  ante,  pp.  360,  395. 

Documents  communicated  to  the  solicitors  by  third  parties  containing 
information  required  or  asked  for  by  the  solicitors  are  protected,  where  they 
have  come  into  existence  after  litigation  commenced,  or  in  contemplation, 
and  when  they  have  been  made  with  a  view  to  such  litigation,  either  for  the 
purpose  of  obtaining  advice  as  to  such  litigation  or  of  obtaining  evidence  to 
be  used  in  such  litigation  or  of  obtaining  information  which  might  lead  to 
the  obtaining  of  such  evidence:  Jessel,  M.  R.  in  Wheeler  v.  Ze  Marchant,  17 
Gh.  D.  p.  681 :  and  see  Southwark,  ^c.  Co.  v.  Quick,  3  Q.  B.  D.  pp.  319,  322; 
referring  to  Friend  v.  L.  C.  and  B.  E.  Co.  2  Ex.  D.  437,  citeipost,  p.  421. 

Communications  between  the  solicitor  and  a  third  person  in  the  course  of 
advising  his  client  are  only  protected  when  in  contemplation  of  some  litiga- 
tion, or  for  the  purpose  of  giving  advice  or  obtaining  evidence  with  reference 
to  it :  all  communications  which  he  makes  and  are  made  to  him  for  the  pur- 
pose of  giving  him  the  information  are  in  fact  the  brief  in  the  action :  see 
Cotton,  L.  J.  Wheeler  v.  Le  Marchant,  17  Ch.  D.  p.  684.  And  in  this  case 
production  was  ordered,  see  p.  685,  of  all  the  documents  except  such  as  were 
prepared  confidentially  (see  ante,  p.  378)  after  dispute  arisen  between  the 
plaiutiff  and  defendant  for  the  purpose  of  obtaining  information  evidence  or 
legal  advice  with  reference  to  litigation  existing  or  contemplated  between  the 
parties  to  the  action. 

Information  obtained  through  an  agent  under  the  advice  and  direction  of 
the  solicitor  relative  to  litigation  and  with  a  view  to  it  is  as  much  protected 
on  principle  as  if  it  was  procured  through  a  solicitor :  liosa  v.  Giihs,  L.  R.  8 
Eq.  p.  524,  as  explained  by  Jessel,  M.  E.  in  Anderson  v.  Bank  of  British 
Columiia,  2  Ch.  D.  p.  653 :  and  whether  as  a  matter  of  fact  obtained  for  the 
purpose  of  knowing  whether  to  defend  or  prosecute  the  action  or  as  mate- 
rials for  evidence :  see  ibid.  p.  650. 

The  communications  of  the  person  at  a  distance  communicating  the  in- 
formation desired  by  the  solicitor  are  protected  whether  addressed  directly  to 
the  solicitor,  or  to  the  party  for  the  purpose  of  being  oommunioated  to  the 
solicitor :  Lafone  v.  Falkland  Islands  Co.  4  K.  &  J.  34 :  and  see  Anderson  v. 
Bank,  ^-c.  p.  650.  In  Lafone  v.  Falkland  Islands  Co.  a  report  containing 
information,  sent  by  the  company's  agent  abroad  to  the  managing  director 
in  England  in  answer  to  enquiries  which  the  solicitor  had  requested  the  latter 
to  make  for  the  purpose  of  procuring  evidence,  was  protected,  and  was 
assumed  to  have  been  procured  for  the  purpose  of  being  communicated  to  the 
solicitor  though  there  was  no  express  assertion  to  that  effect :  (see  further 
post,  referring  to  Southivar/e,  ^c.  Go.  v.  Qtdck  as  to  this  purpose). 

Information  sent  at  the  instance  of  the  solicitor  by  an  agent  employed  by 
him  or  by  the  client  on  the  recommendation  of  the^solicitor,  or  in  some  way 
or  other  procured  by  a  solicitor  acting  in  the  case  for  his  client,  is  protected : 
Bustros  V.  White,  1  Q.  B.  D.  p.  427. 

In  M'Corquodale  v.  Bell,  1  C.  P.  D.  471,  the  plaintiffs,  suspecting  that  the 
defendants  had  tampered  with  certain  tenders  delivered  by  the  plaintiffs  for 
the  supply  of  goods  to  a  railway  company,  requested  their  solicitors  to  make 
enquiries  of  the  company's  solicitor  with  a  view  to  ascertain  the  truth  of 
their  suspicions  and  to  enable  them  to  commence  proceedings  if  desirable. 
The  correspondence  between  their  soUoitors  and  the  company's  solicitors  waB 
held  privileged,  not  because  it  was  written  privately  and  confidentially,  nor 
merely  as  having  reference  to  the  subject-matter  of  the  litigation,  but  be- 
cause the  questions  were  asked  and  the  answers  given  with  a  view  to  anti- 
cipated litigation:  see  ante,  p.  405,  discussing  some  of  the  dicta  in  this 
case. 


It  is  not  however  necessary  that  the  documents  should 


PROFESSIONAL  LEGAL  PRIVILEGE — THE  CLIENT.  415 

have  been  prepared  or  the  oral  communications  made  at  the 
instance  or  at  the  request  of  the  solicitor :  see  Southwark,  ^c. 
Water  Co.  v.  Quicli,  3  Q.  B.  D.  315. 

The  true  principle  is  that,  if  a  document  comes  iuto  exist- 
ence for  the  purpose  of  being  communicated  to  the  solicitor 
■with  the  object  of  obtaining  his  advice  or  of  enabling  him 
either  to  prosecute  or  defend  an  action,  then  it  is  privileged 
because  it  is  something  done  for  the  purpose  of  serving  as  a 
communication  between  the  client  and  his  solicitor,  and  it 
makes  no  difference  whether  in  fact  it  has  or  has  not  been 
laid  before  the  solicitor  so  long  as  it  was  bona  fide  prepared 
with  that  object,  and  is  so  stated  in  the  affidavit :  see  ibid. 
pp.  318,  320,  323 :  (see  Theodore  Korner,  ante,  p.  405, 
professing  to  follow  this  case :  and  see  also  this  case  fm'ther 
cited  post,  p.  418).  The  documents  in  question  in  this 
action  passed  in  contemplation  of  litigation :  qu.  within 
what  limits  this  principle  is  applicable  where  the  communi- 
cations have  no  reference  to  Ktigation,  see  ante,  p.  391.  See 
Westinghoiise  v.  Midland,  ^c.  Co.  ante,  p.  408,  as  to  the 
necessity  of  clearly  alleging  that  the  documents  were  pre- 
pared for  this  single  purpose  :  and  also  post,  p.  423,  in 
reference  to  communications  between  co-defendants :  and  post, 
p.  419,  as  to  the  non-necessity  of  expressly  alleging  that  they 
were  prepared  "  solely  "  or  "  merely  "  for  this  purpose. 

Reports  from  the  party's  agents  (but  see  further  post,  p.  416,  as  to 
agents)  after  dispute  sent  for  the  purpose  of  forming  rough  notes  from  which 
a  statement  was  to  he  made  and  laid  before  the  solicitor  previous  to  his  being 
actually  consulted  were  protected  in  a  common  law  action  of  Chartered  Bank 
of  India  V.  Rich,  4  B.  &  S.  73,  p.  83  (not  now  of  authority,  see  post, 
p.  419). 

See  also  Jessel,  M.  E.  in  Anderson  v.  Bank  of  British  Cohimhia,  2  Ch.  D. 
pp.  648,  649,  ante,  p.  399. 

Where  the  third  person  (or  even  the  client)  is  doing  the 
work  of  the  solicitor  his  communications  are  protected.  It 
must  be  noted  that  the  sense  in  which  the  client  or  third 
party  is  here  said  to  be  doing  the  solicitor's  work  is  very 
different  to  that  more  limited  sense  in  which  it  has  been  seen 
that  privilege  wiU  attach  whether  the  work  is  done  in  refer- 
ence to  litigation  or  not,  see  ante,  p.  401. 

In  Anderson  v.  Sank  of  British  Columbia,  2  Ch.  D.  p.  652,  Jessel,  M,  K. 
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refers  -with,  approval  to  a  passage  in  tie  judgment  of  Wood,  V.  C.  in  Lafone 
V.  Falkland  Islands  Co.  4  K.  &  J.  36.  There  he  says  after  referring  to  Steele 
T.  Stewart,  1  Ph.  471,  "  It  seems  to  me  that  the  principle  there  laid  down  by- 
Lord  Lyndhurst  is  that  the  true  test  is  not  whether  the  person  who  is  at  a 
distance  and  communicates  the  information  in  question  is  the  agent  of  the 
solicitor  and  sent  out  by  the  solicitor  or  the  agent  of  the  defendant  and  sent 
out  by  him :  as  Lord  Lyndhurst  there  says,  he  may  have  been  sent  out  by 
the  defendant,  and  yet  in  collecting  the  information  he  may  have  acted 
under  the  direction  and  as  agent  of  the  solicitor :  but  the  true  test  is  whether 
such  person  in  transmitting  that  information  was  discharging  a  duty  which 
properly  devolved  on  the  solicitor  and  which  would  have  been  performed  by 
the  solicitor  if  the  circumstances  of  the  case  had  admitted  of  his  performing 
it  in  person"  :  and  see  Chartered  Bank  of  India  v.  Mich,  4  B.  &  S.  p.  83. 

The  solicitor  is  not  bound  any  more  than  the  client  to  do  the  work  him- 
self :  he  is  not  bound  to  collect  information  or  testimony :  he  may  employ 
clerks  or  agents,  and  on  the  same  principle  as  information  directly  acquired 
by  the  solicitor  is  privileged  so  is  that  by  the  clerk  or  agent.  Or  where 
neither  he  nor  his  clerk  nor  an  ordinary  agent  can  obtain  it,  as  for  instance 
in  a  foreign  country,  he  may  request  the  client  to  obtain  it  himself  and  the 
information  so  obtained  by  the  client  at  the  request  or  advice  of  the  solicitor 
is  in  a  sense  obtained  by  him  as  the  agent  of  the  solicitor.  In  other  words 
if  a  solicitor  asks  the  client  to  send  somebody  to  collect  information  it  is  the 
same  thing  as  if  the  sohcitor  himself  had  written  to  a  person  in  foreign  parts 
asking  for  information :  see  Jessel,  M.  R.  Hid.  pp.  649 — 650,  652.  Or  ac- 
cording to  Steele  v.  Stewart,  1  Ph.  p.  475,  the  agent  is  regarded  as  the 
solicitor  and  therefore  his  communications  to  the  client  are  those  of  the 
solicitor. 


(5)  As  to  Communications  from  and  to  the  Party's  Agents. 

The  propositions  ante,  p.  405,  must  be  applied  with  some 
caution  (see  further  post,  p.  421,  as  to  the  result  of  the  cases) 
to  communications  to  a  party  by  his  agents :  for  the  know- 
ledge of  the  agent  in  the  matter  of  the  agency  is  that  of  the 
principal :  see  ante,  p.  138.  In  Anderson  y.  Bank  of  British 
Columbia,  2  Oh.  D.  p.  657,  James,  L.  J.  states  to  the  effect 
that  the  principle  that  a  party  has  no  right  to  see  that  which 
comes  into  existence  merely  as  the  materials  for  the  brief  has 
no  application  to  a  communication  between  a  principal  and 
his  agent  in  the  matter  of  the  agency  giving  information  of 
the  facts  and  circumstances  of  the  very  transaction  which  is 
the  subject-matter  of  the  litigation.  This  may  perhaps  be 
rather  too  broadly  stated :  see  j»os^,  p.  421.  In  the  same  case 
sufficient  regard  (see  Mellish,  L.  J.  p.  659)  would  hardly 
seem  to  have  been  paid  to  the  distinction  pointed  out  by 
Cotton,  L.  J.  in  Southwark  Water  Co.  v.  Quick,  3  Q.  B.  D. 
p.  321,  between  discovery  by  production  of  documents  and 
discovery  by  means  of  interrogatories.     It  does  not  neoes- 
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sarily  follow  that  if  the  inforniation  must  be  given  when 
required  in  answer  to  interrogatories  the  document  con- 
taining the  information  must  be  produced.  This  distinction 
was  certainly  lost  sight  of  by  Cockburn,  C.  J.  in  English  v. 
Tottie,  1  a.  B.  D.  p.  144,  post.  See  also  Paritt  v.  North 
Metropolitan  Tramways  Co.  and  Gort  v.  Rownci/,  ante,  p.  364. 

In  EngHsh  v.  Tottie,  1  Q.  B.  D.  141,  the  defendant  puroliased  wood  in 
Sweden,  and,  before  it  was  shipped,  re- sold  it  to  the  plaiatiff.  The  plaintifE 
having  complained  of  a  portion,  the  defendant  wrote  to  his  agents  to 
obtain  information  from  the  vendors  on  the  subject  of  these  complaints,  and 
eventually  received  a  large  compensation  from  them.  This  correspondence 
the  defendant  refused  to  produce  on  the  ground  that  they  were  confidential 
communications  after  claim  made.  Production  was  ordered  by  Cockburn,  C.  J. 
on  the  ground  that  the  plaintiff  ought  to  be  put  in  possession  of  all  the  facts 
of  the  case,  and  this  information  being  in  the  breast  of  the  defendant  ought 
to  be  disclosed  (as  to  which  see  ante),  and  by  Blackburn,  J.  on  the  ground 
that  the  correspondence  was  in  no  sense  the  work  of  an  attorney.  So  far  as 
the  facts  were  disclosed  the  case  was  hardly  distinguishable  from  Anderson  v. 
£aiif;  of  IBritish  Columbia.  No  attempt  seems  to  have  been  made  in  the 
affidavit  to  claim  protection  for  them  as  information  obtained  for  the  purpose 
of  evidence. 

In  Andenon  v.  Bank,  ^c.  2  Ch.  D.  644,  the  manager  observing  that  liti- 
gation was  imminent  and  feeling  that  it  was  essential  that  the  bank  should 
have  the  benefit  of  legal  advice  and  that  for  that  purpose  there  should  be 
obtained  full  particulars  of  all  the  facts  and  circumstances  likely  to  be  re- 
quired by  the  solicitor  telegraphed  to  the  branch  manager  abroad,  ' '  Claims 
referred  to  letter  18  Septr.  made  for  25,000  dollars.  Send  by  letter  fullest 
particulars  whole  transactions  especially  cargo  Melancthou  and  copy  ac- 
count ' ' :  the  letter  from  the  branch  manager  in  answer  was  held  not 
privileged,  there  being,  as  was  said  by  Jessel,  M.  K.  p.  648,  not  a  syllable 
to  show  that  he  was  told  expressly  or  impliedly  that  his  communication  was 
to  be  a  confidential  one  for  submission  to  the  soKoitor  for  his  advice,  in 
which  case  it  would  have  been  protected ;  see  further  post,  as  to  this  last 
point. 

InBustros  v.  Wliite,  1  Q.  B.  D.  423,  the  question  was  whether  some  cargo 
had  been  damaged  by  bad  stowage  or  by  its  being  shipped  in  a,  bad  state. 
The  plaintiffs,  the  consignees,  in  their  affidavit  of  documents  claimed  privi- 
le°-e  on  the  ground  that  certain  of  the  documents  scheduled ' '  consist  .of  corre- 
spondence between  the  plaintiffs'  firm  in  Liverpool  and  their  firm  abroad 
and  relate  to  the  condition  of  the  cargo  and  to  the  plaintiffs'  claim  against 
the  defendants  and  to  the  proceedings  in  the  action  and  relate  only  to  the 
plaintiffs'  case  and  not  to  the  defendants'  case"  (see  as  to  this  last  form  of 
claim  post,  pp.  482,  485).  It  was  held  that  this  disclosed  no  ground  for 
claimint'  privilege  though  the  letters  might  contain  a  mere  voluntary  expres- 
sion of  opinion  without  any  more  personal  knowledge  of  the  facts  than  was 
possessed  by  the  defendants  (see  also  Martin  v.  Butehard,  ante,  p.  405). 

Qu  as  to  Corp.  of  Bristol  y.  Cox,  26  Ch.  D.  p.  685,  where  Pearson,  J.  seems 
to  have  held  that  a  private  and  confidential  report  from  the  salvage  sub- 
committee of  the  corporation  to  the  corporation  during  and  relatmg  to  the 
subject-matter  of  the  litigation  was  privneged:  and  see  also  a  passage  in  his 
judgment  in  this  case  cited  ante,  p.  389. 

A  report  made  by  an  agent  of  the  cUent  (here  a  company) 
by  the  direction  of  the  client  for  the  purpose  of  being  sub- 
mitted to  the  solicitor  with  the  object  of  obtaining  his  advice 
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(in  reference  to  litigation :  and  qu.  whether  not  without  refer- 
ence to  litigation,  see  ante,  pp.  391,  399)  is  privileged:  South- 
warl-,  8(c.  Co.  v.  Quick,  3  Q.  B.  D.  315,  (transcripts  of  short- 
hand writers'  notes  of  conversations  and  interviews  between 
different  officers  and  employes  of  the  company,  and  a  state- 
ment of  facts  drawn  up  by  the  chairman,  obtained  and  made 
for  the  ultimate  purpose,  as  to  some  through  the  medium  of 
the  board  of  directors,  of  being  submitted  to  the  solicitor  for 
his  advice  in  relation  to  the  intended  action).  Brett,  L.  J. 
at  p.  320  says,  "  I  think  it  is  enough  if  they  come  into  exist- 
ence as  materials  for  the  brief,"  and  regards  this  phrase  as 
one  which  may  be  enlarged  into  "  merely  for  the  purpose  of 
being  laid  before  the  solicitor  for  his  advice  or  for  his  con- 
sideration:" see  further  as  to  the  judgments  in  this  case  ante, 
pp.  391,  415.  See  also  London,  8fc.  Co.  v.  Kirk,  post.  Jessel, 
M.  E.  in  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  p. 
648,  lays  down  expressly  that  the  principal  must  have  in- 
formed the  agent  that  his  reports  were  desired  for  the  purpose 
of  being  submitted  to  the  solicitor ;  and  that  it  is  not  enough 
for  the  principal  to  say  in  his  affidavit  that  he  did  intend  to 
submit  them  to  the  solicitor:  see  also  La/one  v.  Falkland  Islands 
Co.  ante,  p.  416.  It  may  be  that  this  is  so  in  the  case  of  an 
agent,  the  report  of  or  communication  from  a  stranger  being 
assumed  to  be  for  such  purpose  or  for  the  purpose  of  collecting 
evidence :  see  Woolley  v.  N.  L.  B.  Co.  post,  p.  420.  It  may 
however  be  noted  that  no  such  express  limitation  is  to  be 
found  in  Soiithuxirk,  8fc.  Co.  v.  Quick. 

It  is  not  necessary  to  say  expressly  in  the  affidavit  (but  see 
Westinghouse  v.  Midland,  8fc.  Co.  ante,  p.  408)  that  the  docu- 
ments came  into  existence  "solely"  or  "merely"  for  the 
purpose  of  communication  to  the  solicitor :  London  and  Tilbury 
B.  Co.  V.  Eirk,  28  S.  J.  688.  The  action  was  one  for  damages 
occasioned  by  the  burning  of  a  shed  owing  to  the  negligence 
of  the  defendants  who  were  employed  as  contractors:  pro- 
tection was  allowed  to  reports  received  by  them  from  their 
foreman  with  reference  to  the  burning  of  the  shed,  obtained 
after  litigation  threatened  for  the  purpose  of  being  laid  before 
their  solicitor  for  his  advice. 
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It  would  seem  that  a  special  communication  by  an  agent 
■witliout  any  request  by  his  principal  would  be  within  the 
privilege  if  made  for  the  purpose  of  communication  to  the 
solicitor  for  his  advice :  see  Jessel,  M.  E,.  in  Anderson  v.  Bank 
of  British  Columbia,  2  Ch.  D.  p.  648 :  and  see  Southwark,  8fc. 
Co.  V.  Quick,  ante. 

It  cannot  however  be  said  to  be  sufficient  (as  indeed  it  is 
not  technically  sufficient  even  in  the  case  of  communications 
from  strangers  :  see  ante,  p.  404 :  and  the  propositions,  ante,  p. 
405)  to  state  that  the  reports  were  made  at  the  special  request 
of  the  principal  with  a  view  to  the  conduct  of  litigation  com- 
menced or  anticipated,  as  laid  down  or  suggested  in  some  of 
the  common  law  cases,  post. 

This  question  of  the  protection  to  be  given  to  reports  made 
by  agents  to  their  principals  was  much  discussed  in  some 
common  law  cases.  It  is  hardly  necessary  to  investigate  these 
decisions  very  closely.  The  very  wide  discretion  which  the 
common  law  judges  were  in  the  habit  of  exercising  under  the 
powers  conferred  upon  them  by  the  Common  Law  Procedure 
Acts  deprives  these  cases  of  any  absolute  authority,  see  ante, 
p.  163.  It  is  not  very  easy  to  reconcile  these  decisions  and 
stUl  less  the  dicta  of  the  judges  in  these  cases,  although  it  was 
considered  in  IPCorquodale  v.  Bell,  1  C.  P.  D.  471,  that  the 
decisions  were  capable  of  reconciliation,  and  that  all  of  them 
were  in  accord  with  the  doctrine  that  documents  brought  into 
being  with  a  view  to  the  conduct  of  litigation,  either  already 
commenced  or  anticipated,  a  doctrine  however  which  is  sub- 
mitted, see  ante,  and  ante,  p.  404,  to  be  altogether  unwarranted 
by  equity  practice,  are  privileged.  In  Chartered  Bank  of 
India  v.  Bic/i,  4  B.  &  S.  p.  81  (Cockbum,  0.  J.) :  TFoolkf/  v. 
m  L.  B.  Co.  L.  E.  4  0.  P.  pp.  610,  613,  614 :  Cosserj  v.  L.  B. 
8f  S.  C.  B.  Co.  L.  E.  5  C.  P.  pp.  149, 151, 153, 154  :  Skinner 
V.  G.  iV.  B.  Co.  L.  E.  9  Ex.  p.  99  :  such  a  proposition  is 
laid  down  in  absolute  terms.  In  Woolki/  v.  iV.  L.  B.  Co.  p. 
613,  Brett,  L.  J.  says,  "  any  report  or  communication  by  an 
agent  or  servant  to  his  master  or  principal  which  is  made  for 
the  purpose  of  assisting  him  to  establish  his  claim  or  defence 
in  an  existing  litigation  is  privileged :  "  and  so,  p.  614,  he 

J!  E  ? 
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states  that  the  question  is  whether  the  report  is  in  his  ordinary 
course  of  duty  or  for  the  instruction  of  his  master  or  principal 
as  to  whether  he  should  or  should  not  resist  litigation.  In 
the  cases  in  the  Queen's  Bench,  Fenner  v.  S.  E.  B.  Co.  L.  E. 
7  Q.  B.  767 :  Maiden  v.  G.  N.  E.  Co.  L.  E.  9  Ex.  300 :  (and 
see  Blackburn,  J.  in  English  v.  Toitie,  1  Q.  B.  D.  p.  144,  and 
Skinner  v.  G.  iV.  H.  Co.  L.  E.  9  Ex.  p.  299,  referring  to 
these  cases,  and  following  in  preference  the  rule  laid  down  in 
the  Common  Pleas)  no  such  absolute  rule  was  laid  down,  but 
the  matter  was  considered  to  be  one  rather  for  the  exercise  of 
the  judge's  discretion  within  certain  limits :  see  post,  referring 
to  Blackburn,  J.  in  Fenner  v.  8.  E.  R.  Co. 

In  most  of  these  eases  the  documents  in  question  w^ere  reports  of  medical 
officers  on  persons  injured  in  accidents,  as  to  which  see  post,  p.  421. 

In  Woolky  v.  Jf.  L.  B.  Co.  protection  -was  refused  to  reports  by  servants  of 
the  railway  company  with  reference  to  an  accident,  but  allowed  to  reports  of 
soientiiio  men  as.  to  the  cause  of  the  accident,  the  latter  being  deemed  to  be 
made  for  the  purpose  of  the  action. 

In  Chartered  Bank  of  India  t.  Rich,  instructions  given  by  the  head  office  in 
London  to  the  branch  ofB.ce  to  obtain  evidence,  and  the  reports  in  reply 
specifying  the  evidence  which  could  be  given,  but  before  the  attorney  was 
consulted,  were  protected,  as  being,  see  Blackburn,  J.  p.  83,  the  rough  notes 
from  which  a  statement  was  to  be  made  and  laid  before  the  attorney  :  but  by 
Cockburn,  C.  J.  p.  81  on  a  wider  ground,  see  ante,  p.  419. 

In  Richards  v.  Gellatly,  L.  K.  7  C.  P.  127  (an  action  by  a  passenger  in  a 
ship  against  the  agents  for  false  representations  as  to  its  character  and 
accommodation)  protection  was  extended  to  communications  passing  after 
dispute  arisen  to  the  agents  from  the  master  or  captain,  not  being  such  as 
would  be  written  in  the  ordinary  course.  This  decision,  it  is  clear,  would 
not  be  followed  at  the  present  day.  Communications  between  other  pas- 
sengers and  the  agents  were  regarded  as  irrelevant  (as  to  which  see  ante, 
p.  185). 

A  case  of  Colman  v.  Trueman,  3  H.  &  N.  871,  an  action  for  breach  of  con- 
tract in  not  accepting  goods  to  which  the  defendant  pleaded  fraud,  where 
correspondence  between  the  plaintiffs  and  the  consignors  and  the  plaintiffs 
and  their  brokers  in  consequence  of  the  defendant's  repudiation  and  therefore 
apparently  in  view  of  litigation  was  ordered  to  be  produced,  was  regarded  as 
an  exceptional  ease:  see  Cossey  v.  L.  B.  ^  8.  C.  R.  Co.  p.  150:  Chartered 
Bank  of  India  v.  Rich,  4  B.  &  S.  p.  81. 

See  also  WooUey  v.  Fole,  post,  p.  514  (reports  and  lists  of  salvage). 
In  Fenner  v.  S.  E.  R.  Co.  L.  E.  7  Q.  B.  pp.  771—772  it  was  laid  down  by 
Blackburn,  J.  that  in  cases  of  this  kind  the  discretion  of  the  court  should  he 
exercised  as  a  rule  to  protect  documents  which  are  substantially  rough  notes 
for  the  case  to  be  laid  before  the  legal  adviser  or  to  be  inserted  in  the  brief, 
and  that  when  the  documents  fall  short  of  that  production  should  as  a  rule 
be  granted :  and,  p.  769,  that  answers  to  questions  put  by  parties  after  litiga- 
tion was  impending  were  not  necessarily  privileged.  And,  p.  770,  he  gives 
the  following  illustration.  When  a  manager  writes  to  a  gtatiou  master, 
"  We  have  a  complaint  as  to  the  delay  in  delivering  cattle  at  your  station  : 
report  to  us  the  circumstances,"  no  privilege  should  attach  to  the  answer. 
But  where  he  writes,  ' '  It  seems  probable  that  if  we  resist  tliis  claim  much 
will  depend  on  the  evidence  of  some  particular  person  as  to  some  particular 
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fact:  please  to  leam  from  him  what  his  evidence  will  be  and  oommuuioate  to 
us  the  result,     the  answer  should  as  a  rule  be  protected. 

The  measure  of  privilege  to  be  afforded  to  reports  of 
medical  officers  sent  on  behalf  of  a  railway  or  tramway- 
company  to  examrae  persons  injured  in  an  accident  for 
which  the  company  was  Liable  was  the  subject  of  some  dis- 
cussion in  the  common  law  courts  (see  ante  generally  as  to 
the  common  law  cases),  and  also  sinee  the  Jud.  Act. 

It  seems  to  have  been  considered  that  when  they  were  made  after,  and  in 
consequence  of,  a  claim  for  compensation  in  order  to  inform  the  company  as 
to  the  person's  condition :  see  Cossey  v.  X.  B.  f  S.  O.  S.  Go.  L.  R.  5  0.  P. 
146  :  Skinner  v.  G.  JSf.  S.  Co.  L.  R.  9  Ex.  298 :  Maiden  v.  ff.  iV.  E.  Co.  iUd. 
300  :  they  shovdd  be  protected  from  production. 

Since  the  Judicature  Act  they  have  been  held  privileged  when  made  to  the 
solicitor  after  claim  made  but  before  action,  the  plaintiff  voluntarily  submit- 
ting to  be  examined  at  the  solicitor's  request  in  view  of  the  litigation  appre- 
hended in  respect  of  such  claim  and  of  the  evidence  to  be  adduced  in  defence  : 
Pacey  v.  Zondon  Tramways  Co.  2  Ex.  D.  440. 

And  also,  as  undistinguishable  from  this  case,  where  made  under  a  judge's 
order,  which,  not  being  made  adversely,  under  31  &  32  Vict.  c.  119,  s.  26, 
must  be  taken  to  have  been  made  with  the  plaintiff's  consent,  though  the 
words  "  and  by  consent  "  were  struck  out  of  the  order  :  Friend  v.  i.  C.  ^-  D. 
JR.  Co.  2  Ex.  D.  437.  Here  they  were  made  at  the  instance  and  for  the  use 
of  the  solicitor  though  not  apparently  directly  to  the  solicitor. 

Production  however  would  not  it  seems  have  been  ordered,  though  the 
examination  was  had  before  any  formal  claim  was  made,  if  had  under  an 
express  or  implied  (as  by  the  plaintiff's  attorney  being  concerned  in  the 
arrangement)  undertaking  with  the  injured  person  that  it  was  confidentially 
made  for  the  company's  guidance  :  see  Maiden  v.  G.  iV.  S.  Co..  where  it  was 
held  that  there  was  no  such  undertaking. 

Where  the  executors  of  the  injured  person  brought  an  action  in  effect  to 
set  aside  a  compromise  entered  into  between  the  company  and  himself,  reports 
of  medical  officers  and  also  of  one  of  the  company's  clerks  sent  to  visit  him 
for  the  purpose  of  negotiating  the  compromise,  containing  the  result  of  the 
examination  and  interview  were  held  not  privileged,  for,  where  a  party  sent 
his  agents  to  see  and  negotiate  with  the  other  party,  whatever  passed  at  such 
interviews  ought  to  be  made  known,  and  the  other  party  or  those  representing 
him  had  a  right  to  inspect  the  communications  respecting  them  :  (see  as  to 
this  ^o'mt  post,  p.  435) :  Baker  v.  Z.  ^  S.  W.  S.  Co.  L.  K.  3  Q.  B.  91 ,  referred 
to  in  Cossey  v.  Z.  B.  S;  S.  C.  E.  Co.  L.  E.  5  C.  P.  pp.  153,  154. 

On  the  whole  there  does  not  seem  to  be  any  distraction  of 
principle  between  communications  from  an  agent  and  from 
any  other  person.  As  regards  the  report  of  an  agent  made  in 
the  ordinary  course  of  his  duty  it  is  clear  that  it  cannot  be 
said  to  be  a  document  which  comes  into  existence  as  materials 
for  evidence  or  as  rough  notes  for  the  brief  or  for  communi- 
cation to  or  under  the  direction  of  the  solicitor  within  the 
terms  of  the  proposition  stated  ante,  p.  405.     As  regards  a 
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report  made  at  the  special  request  of  the  principal,  it  will  be 
protected  if  it  can  be  brought  within  the  terms  of  the  propo- 
sition (subject  always  to  the  proviso  that  so  far  as  it  con- 
tains general  information  of  the  matters  of  the  agency  such 
information  may  have  to  be  disclosed  in  answer  to  interroga- 
tories), and  the  only  practical  distinction  lies  in  the  greater 
scrutiny  that  the  court  will  exercise  to  see  that  it  is  really  a 
communication  of  that  character. 


(6)   Communications  hetween  Co-defendants  or  Co-plaintiffs. 

Communications  between  co-defendants  (and  co-plaintiifs) 
should  it  is  conceived  on  principle  be  subject  to  the  same 
general  rules  as  those  governing  communications  between  a 
defendant  and  a  third  person.  Eecent  cases  seem  to  support 
this  view,  though  some  earlier  authorities  tend  the  other  way. 
No  doubt  as  a  general  rule  correspondence  between  co-defen- 
dants is  liable  to  production,  as  said  in  Hamilton  v.  Nott, 
L.  E.  16  Eq.  p.  115,  referring  to  Betts  v.  Menzies  and  Goodall 
V.  Little,  post  (see  also  Flight  v.  Robinson,  8  Beav.  22,  where 
communications  between  the  defendants,  assignees  of  an 
insolvent,  and  the  insolvent  and  his  solicitor,  and  memoranda 
of  proceedings  at  a  meeting  of  creditors  were  ordered  to  be 
produced :  but  see  ante,  p.  368,  as  to  the  state  of  the  law  at 
that  period :  and  A.  G.  \.  Johnston,  W.  N.  72,  p.  12,  com- 
munications between  executors  and  a  college  the  object  of  a 
secret  trust) :  but  see  Corp,  Bristol  v.  Cow,  ante,  pp.  389,  417, 
as  to  communications  between  agents  of  a  corporation  relating 
to  the  conduct  of  litigation :  the  question  however  is  whether 
privilege  is  denied  to  such  documents  when  they  come  within 
the  propositions  laid  down  ante,  p.  405.*  In  this  case  of 
Hamilton  v.  Nott,  one  defendant,  himself  a  solicitor,  was 
acting  as  agent  of  the  co-defendant's  solicitor  in  the  action  to 


*  Allen  T.  Hoyden,  43  L.  J.  C.  P.  206,  -where  private  and  confidential 
letters  between  co-plaintifi^s  when  litigation  was  in  view  were  protected, 
cannot  be  supported. 
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collect  evidence,  and  communications  for  that  purpose  between 
Mmself  and  his  co-defendant  were  protected.  And,  purporting 
to  follow  his  decision  in  this  case,  Malins,  V.  C.  in  Can-  v. 
Neic  Quesbrada,  S^-c.  Co.  W.  N.  73,  p.  208,  refused  to  order 
production  from  the  defendant  company  of  notes  made  by  a 
co-defendant,  when  manager  of  the  company,  from  which  a 
statement  was  to  be  compiled  for  the  use  of  an  arbitrator  in 
an  arbitration  on  the  same  subject-matter  but  never  held.  In 
each  of  these  cases  the  party  may  be  said  to  have  been  doing 
the  solicitor's  work,  see  ante,  p.  415.  So  on  principle  (see 
ante,  pp.  415,  418)  a  letter  written  by  one  defendant  to  his 
co-defendant  for  the  bona  fide  (see  ante,  p.  418)  purpose  of 
being  communicated  to  the  solicitor  of  either  of  them  should 
fall  within  the  privilege,  though  mere  instructions  to  com- 
municate such  a  letter  cannot  make  it  privileged,  unless  it 
was  written  for  the  purpose  of  such  communication,  see  post, 
discussing  Betts  v.  Menzies ;  there  must  be  a  statement  on 
oath  that  the  letters  were  sent  for  that  purpose  :  see  Eeid  v. 
Langlois,  1  M.  &  G.  p.  639,  referred  to  post,  p.  424.  In 
Jenkyns  v.  Bmliby,  L.  E.  2  Eq.  547,  a  letter  written  by  a 
defendant  to  his  co-defendant  with  instructions  to  send  it  to 
their  joint  solicitor  was  protected  :  but  see  the  cases  jso.si!. 

There  are  however  decisions  and  dicta  which  it  is  difficult 
to  reconcile  with  the  above  views,  though  the  balance  of 
authority  is,  it  is  conceived,  in  favour  of  their  soundness. 

In  Betts  V.  Menzies,  3  Jut.  N.  S.  885,  protection  was  refused  to  letters  received 
by  a  defendant  from  his  co-defendant  abroad,  and  relating  to  his  defence,  on 
the  ground  that  it  "was  not  necessary  for  the  interests  of  society  that  two  co-de- 
fendants should  be  at  liberty  securely  to  concert  together  measures  of  defence, 
and  that  there  was  no  authority,  and  that  it  would  be  Tery  dangerous  to  hold, 
that  when  co-defendants  chose  to  communicate,  each  of  them  being  at  liberty 
to  communicate  with  a  common  sohcitor  or  with  separate  solicitors  as  they 
might  see  fit,  their  communications  were  not  to  be  disclosed.  But  it  was 
also  suggested  that  a  statement  that  copies  were  sent  to  the  soUoitor  might 
aSord  protection.  It  is  submitted  that  such  a  suggestion  involves  a  mis- 
conception of  principle.  The  question  is  for  what  purpose  were  the  docu- 
ments sent,  not  what  was  in  fact  done  with  them.  No  document  acquires 
privilege  by  the  use  that  is  made  of  it  except  under  the  special  circumstances 
considered  ante,  p.  391  :  see  ante,  pp.  390,  391. 

In  Goodall  v.  Little,  1  Sim.  N.  S.  155,  protection  was  refused  to  letters 
written  by  a  co-defendant  abroad  to  his  co-defendant  in  England,  though 
stated  to  have  been  written  for  the  purpose  of  being  communicated  to  the 
latter's  solioitor  with  a  view  to  his  defence,  Steele  v.  Stewart,  1  Ph.  471 
(where  letters  were  sent  from  India  to  the  defendant  to  be  laid  before  his 
solicitor),  p.  164,  being  distinguished  on  the  ground  that  there  the  writer 
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was  the  solicitor's  agent  sent  out  to  procure  evidence,  and  therefore  the 
letters  were  in  the  same  position  as  letters  from  the  solicitor  himself.  And, 
p.  164,  Lord  Cranworth  observed  (with  the  approval  of  Lord  Truro  ia 
eiyn  V.  Caulfield,  3  M.  &  G.  p.  474),  that  no  protection  existed  as  to  letters 
passing  between  the  parties  themselves  or  from  a  stranger  (but  such  letters 
from  a  stranger  would  it  is  conceived  be  privileged,  see  ante,  pp.  399,  415) 
to  a  party  merely  because  such  letters  may  have  been  written  in  order  to 
enable  the  person  to  whom  they  were  sent  to  communicate  them  in  profes- 
sional confidence  to  his  solicitor. 

In  Seid  v.  Langlois,  1  M.  &  Gr.  627,  letters  written  by  a  party  abroad  to 
his  agent  in  England  to  be  communicated  by  him  to  his  legal  advisers  in 
England  were  held  privileged.  In  Hooper  v.  Gunn,  2  J.  &  H.  pp.  605 — 607, 
it  was  said  that  a  party  was  not  bound  to  communicate  directly  with  his 
solicitor  but  might  do  so  through  the  medium  of  an  agent,  and  Seid  v.  Lang- 
lois and  Ooodall  v.  Little  were  attempted  to  be  reconciled  on  the  ground  that 
where  the  communications  are  between  co-defendants  there  is  no  reason  for 
withholding  the  documents,  for  the  subject-matter  of  the  communication 
can  be  extorted  from  the  recipient  as  facts  within  his  own  knowledge  by 
means  of  interrogatories ;  for  the  defendant  having  received  the  information 
from  his  co-defendant  could  no  more  protect  himself  from  disclosing  it  when 
once  he  knew  it  than  if  he  had  acquired  the  knowledge  in  any  other  manner 
(but  qu.  see  ante,  p.  359).  As  to  this  suggestion  the  following  observations 
may  be  made.  In  the  first  place  it  by  no  means  follows  (see  ante,  pp.  139, 
416)  that  assuming  that  this  information  could  be  extracted  from  a  party  by 
means  of  interrogatories  that  therefore  the  production  of  a  document  con- 
taining that  information  can  be  ordered.  In  the  second  place  it  was  not  the 
ground  upon  which  the  decision  in  Goodallv.  Little  was  professedly  based ;  it 
was  the  character  of  the  writer  of  the  letter  and  not  the  recipient  that  was 
held  to  exclude  the  privilege.  And  even  if  decisions  of  this  nature  are  to 
rest  upon  the  consideration  of  reasonable  necessity,  as  suggested  in  Hooper  v. 
Gumm  (as  to  which  see  ante,  p.  400,  and  post),  it  can  hardly  be  said  to  be  a 
reasonable  necessity  for  a  party  abroad  to  have  a  confidential  agent  in  Eng- 
land through  whom  he  may  communicate  with  the  solicitor  [Hooper  v.  Gumm, 
p.  607)  and  not  a  reasonable  necessity  to  make  his  partner  and  co-defendant 
in  England  the  medium  of  such  communications. 

In  Glyn  v.  Caulfield,  3  M.  &  Gr.  463,  on  the  strength  of  the  above  dictum-  of 
Lord  Cranworth  in  Goodall  v.  Little  and  the  authority  of  Whitbrcad  v.  Gur- 
ney,  1  Y.  541  (where  the  letters  were  merely  stated  to  have  passed  between 
the  co-defendants  with  reference  to  their  defence  and  were  therefore. clearly 
unprivileged,  and  where  Lord  Lyndhurst  said  that  the  rule  laid  down  in 
£olton  V.  Liverpool  as  to  letters  between  parties  and  solicitors  did  not  apply 
to  letters  between  the  parties  themselves),  Lord  Truro  refused  (see  p.  474) 
protection  to  confidential  correspondence  in  reference  to  the  pending  litiga- 
tion between  the  defendants  (shareholders  in  a  company)  and  their  co- share- 
holders (whom  in  this  suit  they  virtually  represented)  directors  or  agents, 
though  some  of  them  were  stated  to  have  passed  for  the  purpose  of  being 
submitted  to  or  obtaining  information  to  be  submitted  to  the  legal  advisers 
for  their  advice  with  the  exception  of  such  parts  as  contained  the  opinions  of 
the  legal  advisers  (as  to  which  see  ante,  p.  369). 

The  observation  of  Lord  Truro  in  Glyn  v.  Caulfield,  p.  474,  is  no  doubt  just 
to  the  effect  that  the  rule  of  professional  privilege  being  adopted  simply 
from  necessity  ought  not  to  be  extended  further  than  is  absolutely  necessary 
to  enable  the  client  to  obtain  professional  assistance  with  safety  (and  see 
ante,  p.  331).  At  the  same  time  it  must  be  remembered  (see  ante,  p.  399) 
that  Seid  v.  Langlois  has  conclusively  decided  that  a  suggestion  that  the 
particular  instrument  or  method  of  communication  need  not  have  been 
adopted  Is  no  ground  for  refusing  protection  to  it  if  in  fact  the  communica- 
tion falls  within  the  principle :  and  see  ante. 

Nor  should  it  make  any  difilerence  in  this  respect  whether  the  same  solicitor 
is  acting  for  both  defendants,  or  whether  each  has  a  separate  solicitor,  so 
long  as  the  communications  have  been  made  in  furtherance  of  the  same  in- 
terest and  not  in  respect  of  adverse  interests. 
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Part  III. 

THE  PROFESSIONAL  LEGAL  ADVISER. 

I.     Waicer,   Loss,   and    other  Instances   of   non-existence    of 

Privilege. 

It  is  the  privilege  of  the  client  and  not  of  the  legal  adviser: 
Beer  v.  Ward,  1  Jao.  p.  82 :  Serrincj  v.  Clobery,  1  Ph.  p.  96. 

The  latter  is  bound  to  claim  it  in  the  interest  of  the  client 
and  may  not  waive  it:  Greenlaw  v.  King,  1  Beav.  p.  144.  As 
a  witness  the  court  would  not  even  allow  (but  see  Hilberd  v. 
Knight,  2  Exch.  p.  12,  referring  to  Marston  v.  Downes,  6  C. 
&  P.  381)  him  to  disclose  his  client's  secrets  :  CJwlmondeley  v. 
Clinton,  19  Yes.  p.  267:  Wilson  v.  Bastall,  4  T.  E.  p.  759 : 
Phill.  Evid.  p.  106 :  Beer  v.  Ward,  1  Jac.  p.  80. 

The  privilege  obtains  though  the  client  is  not  in  any  shape 
before  the  court :  B.  v.  Withers,  2  Camp.  578.  Lord  Eldon 
considered  that  he  must  name  his  client:  Barkhtirst  y.  Loivten, 
2  Sw.  p.  201 :  see  however  as  to  discovery  of  his  client's  name 
ante,  p.  376,  and  jwst,  p.  439. 

Where  the  client  has  waived  the  privilege  the  discovery 
must  be  given :  ^Terle  v.  More,  E,.  &  M.  390 :  Phill.  Evid. 
p.  106  :  and  see  Blenfcinsopp  v.  Bo.  and  other  cases  post. 

Qu.  -whether  or  how  wairer  after  putting  in  the  answer  can  he  taken  ad- 
vantage of  by  the  adversary.  In  Chant  v.  Brown,  7  Ha.  p.  87,  Wigram,  V.  _C. 
considered  that  as  regards  the  answer  the  question  was  whether  it  was  suffi- 
cient when  put  in,  and  therefore  a  subsequent  waiver  had  no  effect:  but  that 
on  a  motion  for  production  it  was  otherwise,  referring  to Bknkinsopp  v.  Blen- 
kinsopp,  17  L.  J.  Ch.  343:  2  Ph.  607.  In  this  case  (reversing  10  Beav.  143) 
both  client  and  solicitor  were  defendants.  The  solicitor  claimed  privilege 
for  certain  documents :  the  plaintiff  amended  his  bill  and  charged  that  the 
client  repudiated  Ms  assumed  character  of  solicitor  in  relation  to  those  docu- 
Tnents,  but  did  not  require  the  client  to  answer  it.  On  moving  for  produc- 
tion against  the  solicitor  the  plaintiff  desired  to  read  the  answer  of  the  client 
(who  was  served)  to  the  original  bUl  to  show  the  repudiation:  the  Lord 
Chancellor  thinking  that  there  was  no  such  repudiation  as  to  the  particular 
documents  suggested  that  he  should  be  required,  to  answer  the  charge  in  the 
amended  bUl.  The  client  put  iu  an  answer  and  claimed  privilege :  it  was 
held  that  on  the  two  answers  together  he  had  not  established  the  relation. 
Bee  further  as  to  this  case  ante,  p.  209 :  and  see  also  Be  Cameron  v.  CoalbrooJc, 
&c.  B.  Co.  25  Beav.  1,  cited  ante,  p.  209,  where,  on  the  solicitor  objecting  to 
produce  his  client's  documents,  Lord  Romilly  desired  that  application  should 
be  made  to  the  client,  for  that  if  he  did  not  object  the  solicitor  must  produce 
them  :  and  GasJcell  v.  Chambers,  26  Beav.  303,  also  cited  ante,  p.  209,  where, 
though  the  solicitor  objected,  the  client  who  was  present  did  not  object. 
The  common  law  practice  seems  to  have  been  to  call  upon  the  client  as 
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witness  to  produce  the  document  which  his  solicitor  objected  to  produce  in 
order  to  let  in  secondary  evidence:  see  Newton  v.  Chaplin,  10  C.  B.  356:  Doe 
d.  Gilbert  v.  Ross,  7  M.  &  W.  p.  122  :   2  Phill.  Evid.  280. 

In  some  cases  tlie  circumstances  may  te  suoh  that  the 
client  is  not  entitled  to  have  the  privilege  asserted  on  his 
behalf  by  his  legal  adviser :  see  as  to  the  absence  of  any 
privilege  in  respect  of  a  fraudulent  transaction  to  which  both 
client  and  solicitor  are  parties  ante,  p.  352.  It  seems  possible 
to  refer  to  this  view  certain  cases  where  the  legal  adviser  has 
been  ordered  to  answer  as  to  the  possession  or  whereabouts  of 
certain  documents.  Mr.  Hare  in  Hare  on  Discovery,  p.  171, 
taking  rather  a  narrower  ground,  refers  to  them  as  illustrative 
of  the  proposition  that  a  solicitor  may  properly  be  made  a 
party  to  a  bill  for  discovery  and  production  of  deeds  if  he 
improperly  withholds  them  (see  as  to  this  ante,  pp.  44,  196), 
and  that  in  such  a  case  he  must  at  least  answer  as  to  his 
possession  of  them  and  give  a  list  of  them.  Mr.  Hare  in- 
deed, p.  172,  observes  that  it  is  a  common  practice  for  a 
solicitor  to  give  a  list,  citing  Greenoiigh  v.  Gaskell,  1  M.  & 
K.  98.  But  qu.  as  to  the  soundness  of  such  a  practice. 
Unless  under  special  circumstances  of  one  kind  or  another 
such  discovery  would  seem  to  fall  within  the  privilege  ;  the 
disclosure  in  many  cases  might  involve  a  serious  breach  of 
confidence :  see  post,  p.  431  :  Volant  v.  Soyer,  13  C.  B. 
p.  236,^08^,  p.  440:  and- Coleman  v.  Orton,  post,-^.  438.  As 
a  witness  it  seems  a  solicitor  must  have  answered  whether  or 
not  he  had  a  particular  document  belonging  to  his  client  in 
his  possession  or  in  court,  though  he  had  received  it  from  his 
client  in  the  course  of  communication  with  reference  to  the 
cause,  in  order  to  let  in  secondary  evidence  of  its  contents : 
see  Bevan  v.  Waters,  M.  &  M.  235 :  Coates  v.  Birch,  2 
Q.  B.  252 :  Dtn^er  v.  Collins,  7  Exch.  p.  746 :  Phill.  Evid. 
p.  129. 

Kington  v.  Gale,  2  FinSi,  2o9,  was  a  hill  for  discovery  of  a  deed  in  the  defen- 
dant's custody,  and  of  its  contents :  the  defendant  demurred  on  the  ground 
that  he  was  an  attorney  and  was  entrusted  with  it  by  his  client.  He  was 
ordered  to  discover  whether  there  was  such  a  deed,  where  it  was,  to  whom 
he  had  delivered  it  and  where  he  last  saw  it,  and  in  whose  custody,  but  not 
to  produce  it  or  discover  its  date  or  contents. 

In  Stanhope  v.  Knott,  2  Sw.  221,  n.  a  bill  for  discovery  of  deeds,  defendant 
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pleaded  that  he  knew  nothing  of  them  otherwise  than  as  counsel  and  that  he 
had  them  not.  It  was  held  not  sufficient  to  plead  that  he  knew  nothing  but 
as  counsel  without  divesting  himself  of  them  and  disclosing  to  whom  he  had 
delivered  them,  for  otherwise  deeds  having  been  played  into  the  hands  of  a 
counsel  might  be  suppressed,  and  the  party  injured  left  without  his  remedy 

Manner  v.  Jackson,  1  D.  G.  &  Sm.  472,  was  a  suit  against  J.  and  his 
solicitor  for  delivery  up  of  documents  of  title  of  certain  property  which  the 
plaintiff  had  recovered  in  an  ejectment  action  against  J.  The  solicitor  in  his 
answer  admitted  that  they  were  in  his  custody,  but  said  that  he  had  parted 
with  tiem  before  trial  of  the  action.  Knight  Bruce,  V.  C.  held  p.  476,  re- 
luctantly following  Stanhope  v.  Knott  and  Kington  v.  Gale,  that  the  solicitor 
must  discover  to  whom  on  what  occasion  and  for  what  purpose  he  parted 
with  them.  ■  See  Berry  v.  Keen,  ante,  p.  42,  referring  to  this  case. 

See  also  Rothwell  v.  King,  2  Sw.  221,  n.  where  it  was  said  that  the  trust  of 
a  counsel  did  not  extend  to  the  suppression  of  deeds  and  wiUs  the  bill 
charging  suppression  on  all  the  defendants  :  see  also  as  to  this  case  in  con- 
nection with  the  subject  of  a  fraud  to  which  both  client  and  solicitor  are 
parties,  ante,  p.  355. 

Where  a  legal  adviser  acts  for  more  than  one  person  in  a 
transaction,  or  where,  having  acted  for  one  person,  the  interest 
of  this  person  has  become  divided  amongst  two  or  more 
persons,  each  of  these  persons  (so  far  as  his  interest  is  affected, 
see  Chant  v.  Brown,  7  Ha.  pp.  88 — 89),  and  in  some  cases  also 
the  personal  representative  of  the  client,  see  Chant  v.  Brown, 
9  Ha.  pp.  794,  796,  and  see  ante,  p.  387,  must  waive  the 
privilege  before  he  can  be  called  upon  to  make  disclosures  in 
favour  of  a  stranger  :  see  also  2)ost,  p.  442. 

In  Strode  v.  Seaton,  2  A.  &  E.  171,  it  was  held  that  a  draft  conveyance, 
made  by  the  vendor's  attorney,  but  considered  to  have  been  employed  in  this 
respect  both  by  vendor  and  purchaser,  and  deposited  with  him  and  held  by 
him  on  behalf  of  both,  could  not  be  produced  without  the  assent  of  both,  and 
therefore  not  against  the  interest  of  the  purchaser's  devisees  though  the 
vendor  assented.     See  this  case  also  referred  to  ante,  p.  387. 

But  where  the  solicitor  is  acting  only  for  the  mortgagor  in  a  mortgage  the 
mortgagee  or  his  representative  cannot  object  to  the  disclosure  of  the  com- 
munications between  the  mortgagor  and  the  solicitor :  Chant  v.  Brown,  9  Ha. 
790,  a  suit  brought  to  impeach  the  mortgage  as  being  founded  on  a  fraudu- 
lent appointment. 

As  between  the  different  persons  for  whom  he  has  acted,  or 
on  whom  the  interest  of  the  client  has  devolved,  there  can  of 
course  be  no  privilege :  each  can  insist  upon  a  disclosure  in 
his  favour :  see  ante,  p.  385  :  but  see  Gibbon  v.  Strathmore,  11 
L.  J.  Ch.  366,  post,  p.  437. 

In  C/uint  V.  Broion,  7  Ha.  p.  88,  Wigram,  V.  G.  considered 
that  the  position  of  the  solicitor  in  claiming  privilege  was  not 
affected  by  his  having  subsequently  become  himself  the  owner 
of  the  property.     It  is  submitted  that  on  principle  he  should 
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in  such  a  case  be  regarded  for  the  purpose  of  testing  the 
extent  of  the  privilege  as  the  owner  and  not  as  the  solicitor : 
see  however  the  opinion  of  Wigram,  V.  C.  contra.  In  Few  v. 
Guppi/,  13  Beav.  459,  a  plaiatifE  who  was  both  trustee  and 
solicitor  of  the  trust  seems  to  have  been  regarded  as  the  client 
in  respect  of  communications  between  a  predecessor  in  title 
and  himself  as  his  solicitor. 

The  attorney  cannot  break  through  the  privilege  for  his 
own  benefit  in  an  action  against  his  client :  see  Cleave  v.  Jones, 
21  L.  J.  Ex.  105  :  7  Exch.  421  (contents  of  an  account-book 
made  out  and  sent  to  him  in  answer  to  a  request  for  informa- 
tion in  order  to  prepare  case  for  counsel). 

A  partner  in  a  firm  of  solicitors  cannot  claim  privilege  so 
as  to  withhold  discovery  and  production  of  material  papers 
from  the  representatives  of  the  other  partner  in  a  suit  to  take 
the  partnership  accounts :  Brown  v.  Perkins,  2  Ha.  540  :  see 
further  as  to  this  case  ante,  p.  178.  So  discovery  was  ordered 
(among  other  things  of  the  clients'  names)  from  a  London 
agency  (to  a  share  in  the  profits  in  which  the  plaintiff  claimed 
to  be  entitled)  but  so  that  the  clients'  interests  must  not  be 
prejudiced :  Reade  v.  Woodroffe,  24  Beav.  p.  425  :  see  ante, 
p.  307. 


II.  Generally  as   to   the  Position  of  the  Professional  Legal 

Adviser. 

Lord  Brougham  in  Greenough  v.  GasTicll,  1  M.  &  K.  p.  102, 
thus  (perhaps  too  broadly,  see  post,  p.  435)  defines  the  posi- 
tion of  professional  legal  advisers.  "  If  touching  matters 
that  coi&e  within  the  ordinary  scope  of  professional  employ- 
ment theyNreceive  a  communication  in  their  professional 
capacity  eitherfe»m  a  client  or  on  his  account  and  for  his 
benefit  in  the  transaction  of  his  busiaess,  or  which  amounts 
to  the  same  thing  ifHhey  commit  to  paper  in  the  course  of 
their  employment  on  his  behalf  matters  which  they  know 
only  through  their  professional  relation  to  their  client,  they 
are  not  only  justified  in  withholding  such  matters  but  bound 
to  withhold  them,  and  will  not  be  compelled  to  disclose  the 
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information  or  produce  the  papers  in  any  court  of  law  or 
equity  either  as  party  or  witness."  If  a  bill  seeks  a  discovery 
of  a  fact  from  one  whose  knowledge  of  the  fact  was  derived 
from  the  confidence  reposed  in  him  as  counsel  or  attorney  he 
may  plead  in  bar  of  the  discovery  that  his  knowledge  of  the 
fact  was  so  obtained:  Eedes.  PL  288.  See  also  Lyell  v. 
Kennedy,  9  App.  Cas.  p.  86. 

Where  production  of  documents  is  required  the  legal 
adviser  can  only  be  ordered  (by  the  machinery  of  discovery, 
for  as  witness  it  is  different :  see  Phill.  Evid.  i.  p.  125, 
ii.  p.  280:  Tayl.  Evid.  p.  411 :  the  objection  to  production 
being  there  treated  as  a  question  of  privilege)  to  produce 
documents  which  are  his  own  property,  for  where  they  are 
the  cKent's  property  the  legal  adviser  is  in  the  same  position 
as  anyone  else  called  upon  to  produce  documents  in  his  own 
corporeal  possession  but  belonging  to  another  person.  He 
cannot  be  compelled  to  produce  another  person's  property: 
(see  ante,  p.  199,  as  to  the  position  of  a  solicitor  in  respect  of 
his  client's  documents  treated  as  a  question  of  property). 
Where  the  documents  are  his  own  property  just  as  he  cannot 
be  compelled  to  discover  the  information  professionally  ac- 
quired in  the  form  of  answers  to  interrogatories,  so  is  he 
protected  from  discovering  it  in  the  shape  of  documents 
giving  this  information. 

The  privilege  therefore  which  the  legal  adviser  is  able  to 
assert  on  behalf  of  his  client  covers  considerably  wider  ground 
than  that  which  the  client  can  himself  assert  :*  see  also  anie, 
p.  358. 

The  position  of  the  legal  adviser  in  regard  to  disclosing 
what  has  been  communicated  to  him  in  his  professional 
capacity  was  said  by  Lord  Brougham  in  Greenough  v.  Gashell, 
1  M.  &  K.  p.  115,  to  be  the  same  whether  giving  evidence 
as  witness  or  discovery  as  party. 

The  obligation  which  rests  upon  him  to  avoid  all  voluntary 


*  It  is  difaoult  to  follow  a  dictum  of  Lord  Romilly  in  Lewis  v.  Ptnnington, 
29  L  J  Ch.  p.  692,  to  the  effect  that  when  a  solicitor  is  made  a  party  in 
anv  other  character  than  a  solicitor  he  is  bound  to  give  all  the  information 
wMch  his  cUent  would  he  bound  to  give  :  but  see^osi!,  p.  430. 
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disclosures  of  Ms  client's  affairs,  see  for  instance  Beet'  v. 
Ward,  1  Jao.  77 :  Cholmondeley  v.  Clinton,  19  Ves.  261  : 
Little  Y.  Kingswood,  8fc.  Co.  47  L.  T.  323  ;  must  not  te  con- 
founded with  his  privilege  to  refuse  to  give  evidence  or  dis- 
covery. It  does  not  necessarily  follow  that  because  he  may 
not  voluntarily  disclose  out  of  court  certain  facts  brought  to 
his  knowledge  in  his  legal  capacity  he  may  refuse  to  disclose 
them  under  the  order  and  sanction  of  the  court :  see  Moore  v. 
Tyrrell,  4  B.  &  Ad.  p.  878 :  Taylor  v.  BlacMoio,  3  Bing.  N.  C. 
pp.  247 — 249  :  and  see  ante,  p.  302,  as  to  this  distinction  in 
relation  to  discovery  generally. 

In  all  cases  in  which  the  client  would  be  protected  from 
discovery  on  the  ground  of  privilege  the  professional  legal 
adviser  would  also  be  protected. 


III.  His  Knoivledge  must  he  solely  derived  from  his  Employment 
as  Professional  Legal  Adviser. 

To  come  within  the  privilege  the  matters  must  have  been 
committed  to  or  learnt  by  him  in  his  professional  capacity 
and  in  no  other  way :  that  is  to  say  they  must  be  matters 
which  but  for  his  employment  as  a  professional  man  he 
would  not  have  become  possessed  of  or  learnt :  see  Greenough 
V.  Gaskell,  1  M.  &  K.  pp.  101,  104—105.  If  he  has  acquired 
knowledge  of  such  matters  from  any  other  source  or  in  any 
other  way  then  though  he  may  have  also  acquired  it  either 
previously  or  subsequently  under  circumstances  such  as  by 
themselves  to  confer  privilege  the  disclosure  must  be  made, 
see  Leuis  v.  Pennington,  29  L.  J.  Oh.  670,  p.  672;*  and 
Kennedy  v.  Lyell,  23  Ch.  D.  p.  407. 

That  the  matters  are  his  client's  secrets  confers  no  privi- 
lege :  the  question  is  whether  he  obtained  knowledge  of 
them  in  his  relation  of  solicitor  to  his  client :  Morgan  v. 
Shazv,  4  Madd.  pp.  57 — 58. 

*  Qu.  whether  the  dictum  of  Lord  Eomilly  in  this  case  cited  ante,  p.  429, 
is  referable  to  this  point. 
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If  he  were  a  party  and  especially  to  a  fraud,  and  the  case 
may  be  put  of  his  becoming  informer  after  being  engaged  in 
a  conspiracy  :*  that  is  if  he  were  acting  for  himself  though 
he  might  also  be  employed  for  another  he  would  not  be  pro- 
tected from  disclosing  it,  for  in  such  a  case  his  knowledge 
would  not  be  acquired  solely  by  his  being  employed  pro- 
fessionally :  Crreenough  v.  GasMl,  p.  104. 

So  where  he  occupies  a  double  position  as  solicitor  and 
trustee :  see  Feir  v.  Gtippij,  cited  ante,  p.  428 :  see  also 
Marsh  v.  Keith,  1  Dr.  &  Sm.  342,  where  however  it  seems 
that  the  trustee  had  acquired  the  information  only  as  solicitor 
to  his  co-defendant. 


IV.  As  to  the  Matters  to  tchich  Privilege  will  he  allowed  as 
having  come  to  the  Knowledge  of  the  Professional  Legal 
Adviser  acting  as  such. 

The  subject  tas  been  discussed  ante,  p.  373  to  p.  377,  in  connection  with 
the  position  of  the  client :  what  is  there  said  is  equally  applicable  to  the  case 
of  the  professional  legal  adviser.  The  observations  and  oases  post  are  in 
addition  to  those  made  and  cited.  Some  are  of  application  only  to  the  case 
of  the  legal  adviser  :  others  cover  the  case  of  the  client. 

Theoretically  the  test  is  whether  the  disclosure  would  in- 
volve a  breach  of  confidence,  whether  that  is  to  say  the  infor- 
mation document  or  communication  has  been  confidentially 
obtained  or  made  :  see  Spenceley  v.  Schulenlerg,  7  East,  357  : 
Beshoroiigh  v.  Raidins,  3  M.  &  G.  515  :  Parkhurst  v.  Lowten,  2 
Sw.  p.  216 :  Bou-Ics  v.  Stewart,  1  Sob.  &  Lef.  p.  226 :  Duyer 
v.  Collins,  7  Exch.  pp.  645 — 646:  Marriott 'y.  Anchor,  8fc. 
Co.  3  Giff.  304 :  P:se  parte  Campbell,  L.  E.  6  Oh.  p.  705  : 
Greenough  v.  Gaskell,  1  M.  &  K.  p.  104:  Kcnnedijy.  Lycll, 
23  Ch.  D.  pp.  403—404,  406.  The  difficulty  however  is  not 
as  to  the  principle  but  in  applying  it  to  the  varying  circum- 
stances of  each  case.  It  is  hardly  possible  to  do  more  than 
state  shortly  the  very  many  cases  on  the  subject.  Neither 
now  is  it  easy,  nor  was  it  in  Lord  Oottenham's  time :  see 
Beshm-ough  v.  Batvlins,  3  M.  &  0.  p.  519 :  and  Kennedy  v.  Lyell, 


*  See  as  to  fraud,  conspiracy,  &c.  ante,  pp*  352— 354. 
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p.  400  :  to  lay  down  any  rule  as  to  the  lengtli  to  whicli 
privilege  extends  consistently  with  the  cases.  In  Kennedy  v. 
Lyell,  pp.  405 — 406,  Cotton,  L.  J.  endeavours  to  classify  some 
of  the  cases  :  one  class  being  referable  to  the  principle  that 
no  communication  made  to  a  solicitor  by  or  on  behalf  of  the 
opposite  party  can  be  confidential;  the  other  class  to  the 
principle  that  the  legal  adviser  cannot  refuse  to  give  evidence 
of  facts  patent  to  his  senses.  It  may  be  convenient  to  follow 
out  this  line  in  dealing  with  the  cases. 

(a)  As  to  Communications  from  {or  "  to "  see  Gore  v.  Boicser, 
Griffith  V.  Duties  and  Bramwell  v.  lAicas,  post)  an  oppo- 
site Party  or  generally  from  collateral  Quarters. 

It  has  been  laid  down  in  various  cases  that  there  is  no 
privilege  as  to  communications  from  collateral  quarters.  The 
privilege  of  an  attorney  only  extends  to  confidential  commu- 
nications from  his  client,  and  not  to  communications  from 
collateral  quarters  although  made  to  him  in  consequence  of 
his  character  of  attorney :  Lord  Ellenborough  in  Spenceley  v. 
ScMilenherg,  7  East,  j).  358.  And  Lord  Cottenham  adopts 
this  proposition  as  to  communications  from  collateral  quarters 
in  Saivyer  v.  JBirchmore,  3  M.  &  0.  p.  677,  and  Deshorough  v. 
Baivlins,  3  M.  &  C.  p.  522 :  see  also  Mackenzie  v.  Yeo,  2  Curt, 
pp.  868,  871—872  :  Taylor,  Evid.  p.  786.  Now  in  the  first 
place  it  is  clear  that  this  proposition  is  too  broadly  stated : 
for,  as  pointed  out  by  Cotton,  L.  J.  in  Kennedy  v.  Lyell, 
23  Ch.  D.  p.  405,  and  see  ante,  p.  413,  a  report  obtained  by 
the  solicitor  in  contemplation  of  litigation  from  a  person  whom 
he  employs  to  collect  evidence  is  undoubtedly  privileged :  and 
see  ibid.  9  App.  Oas.  p.  86. 

In  Ford  v.  Tennant,  referred  io post,  Lord  Eomilly,  pp.  167,  168,  though  he 
considered  that  priTilege  should  not  extend  to  a  case  where  the  information 
was  obtained  "by  a  solicitor  acting  as  such  but  was  not  derived  from  the  client, 
recognized  that  the  authorities  while  restricting  it  to  communications  between 
solicitor  and  client  extended  it  to  all  other  persons  with  whom  the  solicitor 
must  communicate  in  order  to  conduct  the  cause,  such  as  communications 
between  client  or  solicitor  and  persons  employed  to  get  up  eyidenoe,  as  in 
Steele  v.  Stewart,  referred  to  ante,  p.  416,  and  that  there  was  a  broad  distinc- 
tion between  information  derived  in  these  cases  and  information  derived 
from  third  parties  stimngers  or  opposite  parties. 
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In  the  second  place  in  no  one  of  these  cases,  except  perhaps 
Sawyer  v.  Birchmore  referred  to  post,  nor  in  any  of  the  other 
cases  on  this  point,  did  the  actual  decision  involve  so  broad  a 
proposition  even  with  regard  to  communications  having  no 
reference  to  litigation.  In  every  one  of  the  following  (and 
see  also  Tristram  v.  Roberts,  post,  p.  439)  cases  it  will  be 
found  that  the  person  with  whom  the  communications  took 
place  was  an  opposite  party  in  the  sense  that  there  was  a 
question  in  dispute  between  him  and  the  client :  and  see 
Cotton,  L.  J.  in  Kennedy  v.  LyeU,  23  Ch.  D.  pp.  405—406.* 
In  Lonsdale  v.  Seaton,  1  T.  p.  77,  Alexander,  L.  C.  B.  says  : 
"  On  the  one  hand  I  cannot  accede  to  the  proposition  that  to 
enable  the  witness  to  protect  himself  from  answering,  the 
communication  must  have  come  from  the  lips  of  the  client 
himself.  On  the  other  hand  the  proposition  that  an  attorney 
shall  be  protected  from  discovering  any  information  which  in 
the  course  of  his  employment  he  receives  in  any  way  or  at 
any  time  is  wholly  wild,  and,  if  correct,  it  would  come  to  this 
that  an  attorney  can  never  be  a  witness  in  any  case,  which  is 
contrary  to  every  day's  practice.  I  think  the  true  rule  lays 
between  the  two,  and  inclines  rather  more  to  the  former  than 
to  the  latter  proposition."  In  this  case  he  considered  that 
the  solicitor  should  state  that  the  particular  fact  interrogated 
to  was  communicated  to  him  by  his  client  or  how  he  derived 
knowledge  of  it. 

So  perhaps  some  of  the  cases  (for  instance  Gore  v.  Bowser : 
and  see  Original,  8fc.  Co.  v.  Moon,  30  L.  T.  193  :  and  also 
post,  p.  440)  may  be  supported  on  the  ground  that  the  solicitor 
was  acting  merely  as  the  medium  of  communication  between 
the  client  and  the  third  person,  and  either  not  in  any  strictly 
legal  capacity,  or  not  in  any  confidential  (see  ante,  p.  378) 
capacity. 

It  will  be  noted  that  in  Desboro'  v.  RaivUns,  post,  the  com- 
munications were  not  made  to  the  solicitor  but  to  the  client  in 
the  presence  of  the  solicitor. 

*  It  may  be  noted  generally  that  in  Kennedy  v.  LyeU,  p.  405,  the  same 
judge  refuses  to  accept  the  expressions  of  the  judges  in  some  of  these  oases 
as  absolute  and  exhaustive  statements  of  the  law  applicable  to  them. 

D.  r  F 
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See  also  as  to  communications  between  solicitors  and  tliird 
parties  ante,  pp.  403,  413,  414. 

In  SpmceUy  v.  Schulenierg,  7  East,  357,  an  attorney  as  -witness  was  held 
■bound  to  prove  the  contents  of  a  certain  document  (a  notice  to  produce) 
served  on  him  as  the  defendant's  attorney  by  the  opposite  party,  the  plain- 
tiff, for  the  priTile<re  did  not  extend  to  adverse  proceedings  communicated  to 
him  as  attorney  in  the  cause  for  the  opposite  party,  in  the  disclosure  of  which 
there  could  he  no  breach  of  confidence. 

In  a  case  of  Gore  v.  Botvser,  5  D.  G-.  &  Sm.  30,  a  suit  to  set  aside  a  deed  on 
the  ground  of  the  fraudulent  insertion  of  a  particular  clause,  the  defence 
being  that  the  plaintiff  had  notice  of  it,  the  plaintifi's  solicitor  was  compelled 
as  witness  to  disclose  in  favour  of  the  defendant  what  passed  at  an  interview 
between  himself  and  the  defendant  in  order  to  prove  such  notice ;  Parker, 
V.  C.  observing,  p.  34,  that  it  was  an  every-day  practice  to  produce  letters 
between  a  party's  solicitor  and  the  opposite  party  or  his  solicitor.  But  in 
Sugd.  V.  &  P.  p.  784  it  is  laid  down  that  the  counsel  attorney  or  agent  (qu. 
as  to  agent)  of  the  purchaser  cannot  be  admitted  to  prove  notice. 

So  in  Griffith  v.  Bavies,  6  B.  &  A.  602,  it  was  said  that  the  attorney  could 
not  refuse  to  state  what  he  had  communicated  to  the  opposite  party  by  order 
of  Ms  client,  for  it  was  not  a  confidential  disclosure  but  an  open  communica- 
tion from  one  adversary  to  another,  something  which  had  been  already  said 
to  the  plaintiff,  to  this  extent  disapproving  a  contrary  decision  in  Gainsford 
V.  Grammar,  2  Campb.  9  (where  he  was  protected  from  stating  the  nature  of 
the  propositions  he  made  to  the  plaintiff  by  the  defendant's  order),  though 
not  what  his  client  actually  said  to  him  :  and  accordingly  in  this  case  he  was 
held  bound  to  state  what  passed  at  a  conversation  between  the  plaintiff  and 
defendant  respectiDg  a  compromise  at  which  he  was  present  as  the  defendant's 
solioitor. 

See  also  Weeks  v.  Argent,  16  M.  &  W.  821,  where  it  was  said  that  where 
the  attorney  of  one  side  was  present  at  a  bargain  with  the  other  side  he  might 
give  evidence  of  what  passed,  and  therefore  in  this  case  might  state  what 
was  the  consideration  for  a  certain  note  given  on  such  an  occasion :  and 
Shore  v.  Bedford,  5  M.  &  G.  271,  where  the  plaintiff's  attorney  was  held 
bound,  as  against  the  objection  of  the  defendant,  to  state  what  passed  ou  an 
occasion  when  the  plaintiff  and  defendant  went  together  to  him,  and  to  give 
in  evidence  a  letter  which  the  defendant  had  then  instructed  him  to  write  to 
a  third  person. 

In  Bramioell  v.  Lucas,  2  B.  &  C.  74.5,  discussed  post,  p.  441,  it  may  be 
noted  that  at  p.  749  it  is  said  that  no  privilege  attaches  to  a  communication 
made  by  the  attorney  to  others  where  it  miffht  have  been  made  by  any  other 
(see  also  a  passage  in  Greenovgh  v.  Gaskell  referred  to  post,  p.  436)  person  as 
well  as  an  attorney  and  where  the  character  or  ofBoe  of  attorney  has  not 
been  called  into  action  ;  see  also  Sandford  v.  Remington  and  Caldbeck  v.  Boon, 
post,  p.  439. 

Besborough  v.  Rawlins,  3  M.  &  0.  515,  was  a  suit  by  one  insurance  com- 
pany against  the  directors  actuary  and  solicitor  of  another  insurance  com- 
pany to  have  a  life  policy  declared  void.  The  question  was  whether  the 
solicitor  was  bound  to  discover  what  passed  on  an  occasion  when,  in  answer 
to  a  proposition  by  the  defendant  company  to  a  third  insurance  company  to 
insure  the  same  life,  the  actuary  of  this  last  company  came  to  the  office  of 
the  defendant  company  bringing  an  unfavourable  report  ou  the  life  by  their 
medical  officer  and  refusing  the  insurance.  He  refused  to  discover  whether 
the  actuary  brought  the  report  and  handed  it  over,  or  whether  he  made  such 
statements  as  alleged,  or  what  statements.  Lord  Cottenham  observed, 
p.  520,  that  it  was  a  transaction  between  two  companies  to  some  extent  in. 
opposition  to  one  another :  that,  the  communication  being  one  from  an  adver.se 
party,  it  would  not  be  easy  to  consider  it  privileged  if  made  directly  to  the 
solicitor  for  the  purpose  of  communication,  as  was  the  case  in  Spenceley  v. 
Sohulenierg  ;  again  on  p.  522,  he  referred  to  his  decision  in  Sawyer  v.  Birch- 
more  as  cited  post,  and  on  p.  624  observed  that  it  would  be  very  difficult  for 
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the  attorney  to  protect  himself  from  stating  whether  the  actuary  came  with 
a  particiilar  document  in  his  hand,  for  that  if  it  had  been  communicated  to 
the  solicitor  it  would  be  exactly  within  SpeiicekyY.  Schiileiiberg ,  and  generally 
refused  to  protect  him  until,  p.  525,  he  knew  exactly  how  he  came  to  be 
there  and  who  sent  for  him,  not  considering  it  sufficient  for  him  to  say 
merely  that  he  was  there  as  the  solicitor  and  acquired  Ma  knowledge  solely 
as  such  solicitor. 

In  Sawyer  v.  Birchmore,  3  il.  &  K.  572,  an  attorney  was  examined  as  a 
witness  by  the  plaintiffs  and  was  asked  whether  he  had  been  employed  as 
soHoitor  for  any  and  which  of  the  parties,  what  letters  passed  between  him 
as  such  solicitor  and  any  and  which  of  the  other  parties  or  any  other  persons, 
and  to  produce  them  or  set  forth  their  contents,  and  whether  he  attended 
any  meetings  of  any  of  the  parties  and  what  took  place  thereat.  He 
answered  that  he  was  employed  as  solicitor  for  A  B  and  C,  three  of  the 
defendants,  that  he  wrote  and  received  letters  as  such  solicitor,  but  as  to  the 
persons  to  and  by  whom  the  letters  were  sent  (see  also  Marriott  v.  Anchor, 
i-c.  Co.  post,  p.  439)  and  the  other  matters  he  claimed  privilege.  Lord  Cot- 
tenham  held,  p.  577  (and  see  Besborough  v.  Rawlins,  ante)  that  Spenceley  v. 
Schuleiiierg  and  Brannvell  v.  Lucas  showed  that  letters  communicated  to  the 
attorney  from  collateral  quarters,  to  which  the  interrogatory  clearly  pointed, 
were  not  protected,  and  that  the  witness  was  bound  to  answer  questions 
seeking  information  as  to  matters  of  fact  as  distinguished  from  confidential 
communications:  (as  to  this  last  point  see  post,  p.  436).  Cotton,  L.  J.  in 
Kennedy  v.  Lyell,  p.  406,  places  this  ease  amongst  the  second  class  of  cases 
that  is  to  say,  see  ante,  p.  432,  as  referable  to  the  principle  that  the  solicitor 
was  only  asked  to  give  evidence  of  a  fact  patent  to  his  senses.  But  this 
explanation  of  the  decision  seems  insufficient.  Lord  Cottenham  expressly 
held  the  letters  to  be  outside  the  privilege  as  being  communications  from 
collateral  quarters.  And  in  this  respect  it  goes  beyond  the  other  decisions, 
for  here  the  persons  with  whom  the  communications  passed  were  in  no  sense 
opposite  parties  or  parties  with  whom  there  was  a  dispute.  It  may  be 
observed  that  the  decision  is  capable  of  support  upon  a  ground  referred  to  in 
the  argument  but  not  in  the  judgment,  namely  that  at  that  time  both 
plaintiffs  and  defendants  were  acting  together  in  the  same  interest  as  next  of 
kin,  and  that  these  communications  might  be  held  to  have  passed  partly  on 
the  plaintiffs'  behalf :  see  as  to  this  point,  ante,  pp.  379,  382. 

In  Ford  v.  Tennant,  32  Beav.  162,  Lord  Eomilly,  recognizing  the  incon- 
sistency between  the  rule  conceived  to  be  established  by  these  cases  that 
collateral  communications  are  not  privileged  (except  as  stated  ante,  p.  432) 
and  the  passage,  quoted  above  p.  428,  from  Lord  Brougham's  judg-ment 
in  Greenough  v.  Gaslcell,  1  M.  &  K.  p.  102,  where  communications  made  on 
aecotmt  of  and  for  the  benefit  of  the  client  are  included  within  the  privilege 
(and  see  ibid.  pp.  104 — 105  "communications  on  his  client's  behalf"),  pre- 
ferred to  foUow  the  former,  and  accordingly  ordered  a  solicitor  to  produce 
letters  and  disclose  communications  between  the  defendant  and  himself,  as 
the  solicitor  of  a  person  not  a  party  to  the  action,  and  between  whom  there 
seems  to  have  been  a  question  in  dispute  :  see  also  Cotton,  L.  J.  in  Kennedy 
T.  Lyell,  p.  406,  referring  to  this  case. 

Keference  may  also  be  made  to  Marsh  v.  Keith,  1  Dr.  &  Sm.  342,  p.  348, 
where  it  was  not  considered  sufficient  to  say  that  the  solicitor  had  acquired 
his  knowledge  by  virtue  of  his  employment  as  solicitor  in  relation  to  the 
matters  in  question  and  from  no  other  source ;  for  it  was  consistent  with 
that  statement  that  the  communication  might  have  been  made  to  the  solicitor 
without  any  communication  from  or  consultation  with  the  client :  but  see 
Kennedy  v.  LA/ell,  23  Ch.  D.  p.  407,  where  Cotton,  L.  J.  considered  Marsh  v. 
Keith,  as  only  laying  down  that  the  mere  fact  that  the  information  was 
acquired  by  the  sohcitor  from  third  parties  duriug  his  employment  as  soli- 
citor did  not  necessarily  protect  it :   and  see  post,  p.  441. 

Baker  v.  L.  #  <S'.  W.  It.  Co.  L.  R.  3  Q.  B.  91  (cited  ante,  p.  421)  is  also 
referred  to  by  Cotton,  L.  J.  in  Kennedy  v.  Lyell,  p.  405,^  as  an  instance  of  the 
exclusion  from  privilege  of  communications  with  opposite  parties. 

F  F  2 
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Qu.  whether  the  solicitor  could  claim  privilege  where  his 
knowledge  of  a  conmninication  from  the  opposite  party  to  his 
client  has  been  derived  not  by  being  present  at  an  interview 
but  by  being  informed  of  it  by  the  client.  In  Spenceley  v. 
Schulenberg  [ante,  p.  4;54),  Lord  EUenborough  questioned 
whether  if  the  attorney  had  acquired  his  knowledge  of  the 
contents  of  the  paper  from  his  cHent  instead  of  having  re- 
ceived the  paper  himself  it  would  have  made  any  difference. 


(b)  As  to  the  Principle  that  the  Legal  Adviser  cannot  refuse  to 
give  Evidence  of  Facts  patent  to  the  Senses,  or  of  Col- 
lateral Matters  Information  or  Facts. 

See  as  to  the  obligation  to  give  discovery  of  facts  patent 
to  the  senses,  ante,  pp.  360 — 862,  discussing  Kennedy  v.  Lyell: 
and  ia  particular  Broion  v.  Foster,  post,  p.  438. 

See  in  particular  as  to  the  obligation  to  give  discovery  of 
collateral  matters  information  or  facts :  Ex  parte  Campbell  : 
and  Doe  d.  Jupp  v.  Andrews :  referred  to,  post. 

Lord  Cottenham  in  Saivyer  v.  Birchmore,  3  M.  &  K.  pp. 
576—577  (cited  by  Baggallay,  L.  J.  ia  Kennedy  v.  Lyell,  23 
Ch.  D.  p.  401,  and  see  further  as  to  Sawyer  v.  Birchmore, 
ante,  p.  435)  drew  a  distinction  between  questions  seeking 
information  as  to  matters  of  fact  as  distinguished  from  confi- 
dential communications.  But  qu.  whether  Bramwell  v.  Lwas 
bears  on  this  point  as  suggested  by  Lord  Cottenham :  see  post, 
p.  441. 

Lord  Brougliam  in  Groemugh  v.  Gaskell,  1  M.  &  K.  p.  104,  thus  states  the 
ground  on  -which  in  certain  oases  the  claim  of  privilege  was  disallowed. 
"Where  there  could  not  be  said  in  any  correetnesa  of  speech  to  he  a  com- 
munication at  aU ;  as  where  for  instance  a  fact,  something  that  was  done, 
became  known  to  him  from  his  having  been  brought  to  a  certain  place  by 
the  circumstance  of  his  being  the  attorney,  but  of  which  fact  any  other  (see 
also  a  passage  in  Bramwell  v.  Lucas,  referred  to  ante,  p.  434,  but  qu.  as  to 
this  ground)  man  would  have  been  equally  conusant,  and  even  this  has  been 
held  privileged  in  some  of  the  cases." 

In  Ex  parte  Campbell,  L.  R.  5  Ch.  p.  705,  James,  L.  J.  considered  that  it 
was  not  sufficient  to  protect  a  solicitor  from  disclosing  his  client's  residence 
that  it  came  to  his  knowledge  in  his  professional  capacity  and  in  consequence 
of  his  employment  as  his  solicitor,  but  that  it  must  have  been  communicated 
to  him  confidentially  and  as  a  secret  for  the  purpose  of  being  advised  by  him, 
and  that  generally  a  solicitor  was  only  protected  from  discovering  some 


PROFESSIONAL  LEGAL  PRIVILEGE — THE  ADVISER.         437 

matter  commuuioated  to  him  sub  eigillo  confessionis  (see  also  Dwyer  v. 
Collins,  7  Exoh.  p.  746,  "a  secret  directly  or  indirectly  communicated  to  him 
in  professional  confidence,"  and  Greenmigh  v.  Gaskell,  1  M.  &  K.  p.  104,  "in 
its  nature  private  and  the  subject  of  a  confidential  disclosure  "),  that  is  some 
fact  whichthe  client  had  communicated  to  him  for  the  purpose  of  obtaining 
his  professional  advice  and  assistance  and  not  collateral  matters.  But  see 
ante,  p.  431,  as  to  this  test. 

In  Lonsdale  v.  Seaton,  refeiTed  to- ante,  p.  433,  Alexander,  L.  0.  B.  at  p.  78 
observes  that  many  of  the  questions  put  could  not  have  been  the  subject  of 
communication,  at  least  of  privileged  communication :  for  instance  the  time 
and  place  of  D.'s  death  and  his  state  of  health,  &o. ;  and  that  this  informa- 
tion even  if  obtained  as  solicitor  could  not  be  said  to  be  privileged :  see  also 
ante,  pp.  360 — 362,  discussing  Kennedy  v.  Lyell. 

In  Gibbon  v.  Strathmore,  11  L.  J.  Ch.  366,  the  defendant's  solicitor  was 
interrogated  as  witness  whether  the  plaintiff  had  acted  as  adviser  and  agent 
for  the  defendant  Lady  Glamis  in  the  estate  and  affairs  of  her  deceased  hus- 
band. He  demurred  on  the  ground  that  he  was  employed  professionally  by 
the  plaintiff  and  defendant  in  various  matters  connected  therewith,  and  that 
all  his  information  was  derived  from  communications  confidentially  made  to 
him  by  the  defendant  or  plaintiff  as  their  solicitor,  and  that  the  disclosure 
would  be  a  breach  of  professional  confidence.  His  demurrer  was  allowed. 
In  argument  some  stress  was  laid  on  the  word  "or:"  but  it  was  said  that  he 
was  not  bound  to  distinguish  from  whom  he  got  it.  But  qu.  if  he  had  got 
it  from  and  as  the  solicitor  of  the  party  seeking  the  disclosure,  see  ante, 
p.  427. 

In  Sicyer  v.  Collins,  7  Exch.  p.  646,  it  is  said  that  the  privilege  does  not 
extend  to  any  matter  of  fact  which  the  attorney  knows  by  any  other  means 
than  by  confidential  communications  with  his  client  though  if  he  had  not 
been  employed  as  attorney  he  would  probably  not  have  known  it.  So  in 
Bull.  N.  P.  2S4,  it  is  stated  that  the  privilege  does  not  cover  a  fact  of  his 
own  knowledge  and  of  which  he  might  have  bad  (said  to  have  no  larger 
meaning  than  "had"  in  Davies  v.  JVatet-s,  9  M.  &  W.  p.  610,  and  see  Wheat- 
ley  V.  Williams,  post)  knowledge  without  being  counsel  or  attorney  in  the 
cause,  and  that  an  attorney  may  be  asked  as  to  a  rasure  in  a  deed  or  will  or 
whether  he  had  ever  seen  it  in  any  other  plight  for  that  was  a  fact  of  his 
own  knowledge:  but  in  Cutts  v.  Pielcering,  I  Vent.  197,  no  such  disclosure 
would  have  been  ordered  if  the  knowledge  had  been  acquired  after  retainer : 
and  see  Robson  v.  Kemj},  post,  p.  438.  And  so  in  Lord  Say's  case,  10  Mod.  40, 
referred  to  in  Greenotiyh  v.  Gaskell,  p.  108,  it  was  held  that  he  might  be  asked 
whether  a  deed  was  not  executed  until  five  months  after  date,  for  it  was  not 
a  secret  of  his  client's,  but  it  might  have  come  to  his  knowledge  without  his 
client's  acquainting^  him,  and  was  of  that  nature  that  an  attorney  concerned 
or  anybody  else  might  inform  the  court,  but  that  he  ought  not  be  permitted 
to  discover  any  confessions  his  client  might  have  made  to  him  on  that  head. 
And  Lord  Mansfield  in  Doe  d.  Jupp  v.  Andrews,  Cowp.  p.  846,  considered 
that  an  attorney  had  no  privilege  to  refuse  to  give  evidence  of  collateral 
facts. 

Lord  Abinger  refers  to  the  passage  in  Bull.  N.  P.  in  Wheatley  v.  Williams, 
1  M.  &  W.  p.  .541,  and  restricts  it  to  a  case  where  the  attorney  has  informa- 
tion independently  of  any  communication  from  the  client,  and  considered 
that  it  could  not  mean  that  where  the  attorney  coming  to  the  client  for  a 
confidential  purpose  obtains  some  other  collateral  information  which  he 
would  not  otherwise  have  possessed  he  could  be  compelled  to  disclo.^e  it:  and 
that  suppose  an  attorney  while  searching  for  one  of  his  client's  deeds  iinds 
another  deed  which  might  operate  to  his  client's  prejudice,  must  he  disclose 
it.  And  in  this  case,  the  question  being  whether  a  document  shown  him  in 
a  professional  interview  was  then  stamped,  he  considered  that  if  a  document 
were  shown  to  an  attorney  in  pursuance  of  a  confidential  consultation  with 
his  client  all  that  appeared  on  its  face  was  a  part  of  the  confidential  com- 
munication (and  see  post,  p.  439).  And  Alderson,  B.  considered  that  the 
privilege  extended  to  all  knowledge  that  the  attorney  obtained  wjjich  he 
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would  not  have  obtained  but  for  bis  being  professionally  consulted  by  bis 
client. 

In  Coleman  v.  Orton,  9  L.  J.  Cb.  268,  a  solicitor,  being  asked  in  wbose 
possession  or  custody  a  certain  document  was  and  wben  and  where  be  last 
saw  it  (see  also  ante,  p.  426),  objected  to  answer  on  the  ground  that  his  own 
knowledge  was  derived  from  bis  client  in  the  capacity  of  his  solicitor :  be 
was  protected.  In  Turquand  v.  Knight,  2  M.  &  W.  98,  where  the  question 
was  whether  a  lease  had  been  deposited  with  the  defendant  by  a  bankrupt 
before  or  after  his  bankruptcy,  an  attorney  was  protected  from  answering 
whether  the  lease  was  not  in  bis  client's  possession  wben  he  came  to  him 
after  the  act  of  bankruptcy  and  whether  he  had  not  brought  it  for  the  pur- 
pose of  raising  money :  for  where,  it  was  said,  per  Alderson,  B.  p.  101,  the 
communication  made  relates  to  a  circumstance  so  connected  with  the  employ- 
ment as  attorney  that  the  character  formed  the  ground  of  the  communication 
it  is  privileged  from  disclosure ;  (and  the  business  of  a  scrivener  was  con- 
sidered within  the  privilege,  see  ante,  p.  376).  On  the  other  hand  in  JiicJeev. 
Nokes,  1  Moo.  &  M.  305,  an  attorney's  clerk  was  ordered  to  answer  whether 
the  defendant  his  client  had  given  him  a  copy  of  a  bill. 

In  Ee  Land  Credit  Society  of  Ireland,  15  W.  R.  703,  a  solicitor,  present 
when  securities  were  delivered  to  his  client,  was  ordered  by  Lord  Romilly  to 
disclose  by  whom  they  were  delivered  on  the  ground  that  it  was  not  infor- 
mation communicated  to  the  solicitor  by  the  client  but  was  obtained  inde- 
pendently by  the  evidence  of  his  own  eyes :  but  qu.  see  Robson  v.  Kemp,  post. 

In  Brown  v.  Foster,  1  H.  &  N.  736  (an  action  for  maHcious  prosecution  on 
the  ground  of  a  charge  brought  against  the  plaintifE  before  a  magistrate)  it 
was  suggested  that  an  entry  had  been  made  in  a  certain  book  after  the  pro- 
ceeding before  the  magistrate.  The  gentleman  who  had  acted  as  counsel  for 
the  plaintifE  before  the  magistrate  was  called,  and  was  held  bound  to  say 
what  was  the  state  of  the  book  when  produced  on  that  occasion,  for  he  had 
not  learnt  it  or  acquired  a  knowledge  of  the  contents  of  the  book  from  bis 
client.  It  was  said  by  Pollock,  C.  B.  in  this  case,  p.  739,  that  he  might 
give  evidence  of  a  fact  which  was  patent  to  his  senses :  and  see  ante,  p.  436. 

It  was  said  by  Martin,  B.  in  the  same  case  that  "the  counsel  cannot 
refuse  to  answer  with  respect  to  matters  which  he  sees  with  bis  eyes" :  and 
see  Re  Land  Credit  Society  of  Ireland,  ante.  But  qu.  In  Robson  v.  Kemp,  5  Esp. 
p.  55,  referred  in  Greenough  v.  Gaskell,  1  M.  &  K.  p.  106,  it  is  laid  down  that 
one  sense  is  privileged  as  well  as  another,  and  that  he  cannot  be  said  to  be 
privileged  as  to  what  he  knows  but  not  as  to  what  he  sees,  where  the  know- 
ledge acquired  as  to  both  has  been  from  his  situation  as  attorney,  and  accord- 
ingly, the  attorney  being  asked  as  to  the  destruction  of  a  deed,  and  it  ap- 
pearing that  what  he  knew  concerning  it  had  been  acquired  from  being 
called  in  as  attorney  and  not  by  any  other  mode,  he  was  protected,  for  this 
was  a  transaction  with  which  he  had  only  become  acquainted  from  being 
employed  as  attorney  and  the  act  could  not  be  stripped  of  the  confidence  and 
communication  as  an  attorney,  be  being  then  acting  in  that  character. 

He  is  bound  to  prove  his  client's  handwriting:  Dwyer  v.  Collins,  7  Excb. 
p.  646 :  Surd  v.  Moning,  1  C.  &  P.  372 :  for  it  is  no  breach  of  confidence : 
JBowles  V.  Stewart,  1  Sch.  &  Lef .  p.  226  :  and  for  the  same  reason  to  prove 
bis  client's  identity  as  the  person  who  put  in  an  answer,  for  it  was  not  in 
the  nature  of  a  confidential  communication  between  attorney  and  client,  but 
a  fact  easily  cognizable  to  the  witness  and  to  many  other  persons  without 
any  confidence  on  the  subject  being  reposed  in  him :  Studdy  v.  Sanders,  2 
Dow.  &  E.  347  :  not  a  matter  confidentially  disclosed  to  him :  Greenough  v. 
Gaskell,  1  M.  &  K.  p.  108,  referring  to  Studdy  v.  Sanders,  and  disapproving 
Sex  V.  Watkinson,  2  Str.  1122,  contra:  and  see  Doe  d.  Jupp  y.  Andrews, 
where  Lord  Mansfield  said  he  had  known  an  attorney  examined  to  prove 
that  his  client  swore  and  signed  an  answer  in  chancery  on  which  he  was 
being  indicted  for  perjury:  and  seeLwyerY.  Collins,  7  Exch.  p.  646:  Vailleant 
V.  Lodemead,  2  Atk.  523.  In  Parkins  v.  Eawkshaw,  2  Str.  240,  however  he 
was  not  allowed  to  give  evidence  as  to  communications  with  his  client  in 
order  to  prove  bis  identity. 
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He  has  been  held  not  bound  to  discover  his  client's  abode  that  he  might 
•  t*  ^  ™  execution  :  Hooper  v.  Sarcourt,  H.  Blackst.  I.  534  :  nor  that  he 
might  be  served  with  a  subp.  duo.  tec.  :  Seatii  v.  Creahck,  L.  R.  15  Eq.  257. 
^ut  qu  -whether  these  decisions  can  stand  after  Kv  parte  Campbell  in  the 
Uourt  o±  Appeal,  L.  B.  5  Ch.  70i,  referred  to  ante,  p.  436.  But  no  solicitor 
IS  at  liberty  m  consequence  of  any  privilege  of  the  client  dh-ectly  or  indirectly 
to  conceal  any  fact  which  will  enable  the  court  to  discover  the  residence  of 
Its  ward  of  court,  and  he  must  produce  documents  (here  envelopes  with  post- 
marks on  them)  for  this  purpose :  Burton  v.  Danileu  :  Raimbothain  v.  Senior, 
I..  R.  8  Eq.  575,  576. 

In  a  suit  for  specific  performance  by  vendor  against  purchaser  the  pur- 
chaser s  solicitor  was  held  bound  as  witness  to  answer  whether  any  objections 
to  title  had  been  made  by  him  on  the  purchaser's  behalf,  for  that  was  a  dis- 
tinct fact,  like  for  instance  the  execution  of  a  deed,  which  he  could  not  object 
to  prove  for  the  benefit  of  third  parties,  though  the  effect  might  be  to  destroy 
the  client's  interests :  but  otherwise  whether  the  objections  had  been  waived, 
for  that  might  be  the  effect  or  result  of  a  course  of  conduct  or  series  of 
transactions,  and  might  be  only  the  expression  of  his  opinion  :  Tristram  v. 
Moberts,  10  Jur.  125.  Qu.  whether  it  would  not  be  obligatory  to  give  dis- 
covery of  this  nature,  as  being  communications  to  an  opposite  party,  see 
ante,  p.  433.  i-      J ' 

The  fact  of  retainer  of  counsel  was  considered  not  to  be  in  the  nature  of  a 
privileged  communication  by  Parke,  B.  in  Forshaw  v.  Lewis,  1  Jur.  N.  S. 
p.  264  :  7  Exch.  pp  715—716  :  but  see  Foote  v.  Hayne,  1  C.  &  P.  545,  where 
it  seems  to  have  been  considered  that  evidence  of  retainer  and  of  the  date  of 
such  retainer  was  within  the  rule  of  confidential  communications. 

An  attorney  has  been  held  bound  to  disclose  the  name  of  the  person 
employing  him  to  conduct  the  cause,  the  object  beiog  to  discover  the  real 
defendant  in  order  to  let  in  the  declarations  and  admissions  of  the  real  party 
interested:  Leryv.  Pope,  1  M.  cfe  M.  410:  and  see  ante,  p.  89,  referring  to 
Sketchley  v.  Connolly :  (but  see  also  ante,  pp.  376,  428,  as  to  discovery  of  ohent'a 
names) :  and  to  state  whether  certain  persons  employed  him  as  their  attorney 
in  their  character  of  executors:  Becktvith  v.  Bonner,  6  C.  &  P.  p.  682 :  and 
see  Gillard  v.  Bates,  referred  to  post,  p.  442.  In  an  American  case,  Chirac 
v.  Beinieker,  11  Wheat.  280,  it  was  considered,  pp.  294—295,  that  it  would 
be  no  breach  of  professional  confidence  for  the  witness  to  answer  whether  he 
was  employed  as  counsel  to  conduct  an  ejectment  action,  for  it  only  esta- 
blished the  relation,  but  it  was  held  that  it  would  be  so  to  answer  whether 
he  was  employed  by  him  as  landlord  of  the  premises,  for  it  involved  a  dis- 
closure of  his  title  and  claim.  See  also  Tristram  y.  Roberta,  ante :  Gibbon  v. 
Strathmo-re,  ante,  p.  437;  and  Sawyer  v.  Birehmore,  ante,  p.  435. 

In  Marriott  v.  Anchor,  ^-e.  Co.  3  Griff.  304,  a  solicitor  being  asked  to  whom 
he  had  made  certain  applications  answered,  ' '  What  I  did  I  did  as  the  plain- 
tiff's solicitor  "  •  he  was  protected,  though  otherwise  if  it  had  come  out  that 
he  obtained  the  names  aliunde :  but  see  Sawyer  v.  Birehmore,  ante,  p.  435. 

In  Sandford  v.  Semington,  2  Ves.  jun.  189,  it  was  held  that  a  solicitor 
must  answer  as  to  being  sent  with  orders  to  execute  a  judgment,  for  it  was 
an  act.  And  so  as  to  being  directed  by  his  client  to  send  some  one  with  the 
sheriff  to  point  out  the  person  to  be  arrested  under  a  cap.  ad  sat. :  Galdbeck 
v.  Boon,  7  Ir.  R.  C.  L.  32,  referring  to  Sandford  v.  Remington  and  Gillard  v. 
Bates,  cited  post,  p.  442 :  a  direction  to  the  attorney  to  issue  execution 
being  a  professional  communication,  but  anything  beyond  that  being  outside 
the  scope  of  his  employment :  ibid.  p.  36  :  and  see  a  passage  in  Bramioell  v. 
Lucas  referred  to  ante,  p.  434  :  and  see  generally  as  to  what  is  within  the 
scope  of  professional  employment  ante,  p.  373  to  p.  377  ■  and  see  post  (c). 

He  is  privileged  from  disclosing  the  contents  of  documents  entrusted  to  him 
in  his  prof  essional  capacity  (or  "  collaterally"  known  to  him,  see  Wheatley  v. 
Williams,  ante,  p.  437),  and  which  he  is  acquainted  with  only  by  virtue  of 
professional  confidence  :  Dwyer  v.  Collins,  7  Exch.  p.  646  :  Davies  v.  Waters, 
9  51.  &  W.  608  :  Bate  v.  Kinsey,  1  C.  M.  &  R.  p.  43:  Phill.  Evid.  p.  114  : 
Wright  v.  Maijer,  6  Ves.  280—281 :  and  see  Chant  v.  Brown,  7  Ha.  p.  82  :  of 
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an  abstract  made  by  him  :  R.  v.  Upper  Sodwgton,  8  D.  &  E.  726,  p.  732 :  of 
a  deed  the  only  knowledge  of  the  contents  of  which  he  had  obtained  by 
reading  it  over  at  a  consultation  with  counsel :  Davies  v.  Waters  :  of  an 
account  book  sent  to  him  by  his  client  in  answer  to  a  request  for  information 
in  order  to  prepare  a  case  for  counsel :  Cleave  v.  Jones,  21  L.  J.  Ex.  105  :  7 
Exch.  428  :  and  see  as  to  a  will  Doe  d.  Carter  v.  James,  2  M.  &  R.  47.  Or 
matters  which  he  only  knows  by  means  of  such  contents :  Mills  v.  OMy,  6 
C.  &  i".  p.  731 :  as  for  instance  that  his  client  had  no  power  to  grant  a  lease : 
Moore  v.  Tyrrell,  2  B.  &  Ad.  870,  p.  878 :  or  as  to  the  existence  of  charges 
on  an  estate :  Marsh  v.  Keith,  1  Dr.  &  Sm.  342.  Or  from  answering  any 
questions  respecting  the  document:  Cresswell,  J.  in  Volant  v.  Soyer,  13  0.  B. 
231,  p.  236,  where  the  question  was  "what  was  the  deed."  But  see  ante, 
p.  426,  as  to  disclosing  the  whereabouts  and  giving  a  list  of  his  client's 
documents.  In  Brand  v.  Ackerman,  6  Esp.  p.  120,  Lord  EUenborough  held 
that  where  a  question  was  put  as  to  the  existence  of  a  certain  bill  and  as  to 
the  names  times  and  dates,  that  was  not  a  mere  fact  but  consisted  of  circum- 
stances which  the  attorney  came  to  be  acquainted  with  from  the  delivery  of 
the  bill  to  him  by  his  chent,  and  was  a  communication  to  him  from  his  client 
which  he  was  bound  not  to  disclose.  But  he  was  held  bound  to  show  the  in- 
dorsement on  a  deed  in  order  to  prove  its  identity  where  it  did  not  involve  a 
disclosure  of  the  contents :  Phelps  v.  Sew,  3  E.  &  B.  430  ;  and  see  Brown  v. 
Foster,  ante,  p.  438,  referring  to  this  case :  and  generally  it  would  seem,  see 
ibid.  p.  439  (but  see  Feter  v.  Watkins,  post,  p.  443),  it  must  be  produced  for 
the  purpose  of  identification  by  any  means  so  long  as  the  contents  are  not 
disclosed.  Where  a  party  placed  a  forged  will  amongst  some  documents  and 
sent  them  to  his  attorney  for  the  ostensible  purpose  of  asking  his  advice  upon 
them,  but,  as  it  pretty  clearly  appeared,  that  the  attorney  might  find  the 
will  and  act  upon  it,  which  he  did,  it  was  held  that  it  was  not  put  into  his 
hands  in  professional  confidence  and  might  therefore  be  read  in  evidence : 
S.  V.  Sayward,  2  C.  &  K.  234 ;  qu.  whether  if  a  document  be  given  by  the 
client  to  his  attorney  to  be  shown  to  a  particular  person :  see  S.  v.  Tilney, 
18  L  J.  Mag.  Cas.  p.  38 :  or  to  intending  purchasers  for  the  purpose  of  a 
sale  and  therefore  in  eflect  to  the  world :  see  I)oe  d.  Marriott  v.  Hertford, 
cited  ante,  p.  375,  it  is  privileged :  and  see  ante,  pp.  366,  378 :  the  solicitor  is 
there  only  the  medium  of  communication :  see  ante,  p.  433.  It  seems  that 
the  privilege  remains  though  the  document  has  already  been  made  public  by 
production  in  court  in  a  previous  action :  E.  v.  Hawkins,  2  C.  &  K.  823, 
where  the  document  had  been  entrusted  to  him  for  the  purpose  of  conducting 
that  action  :  or  before  a  master  in  chambers  in  another  suit  (vouchers)  R.  v. 
Dixon,  3  Burr.  1687  (cited  ante,  p.  356)  :  and  see  F.  v.  Smith,  reported  in 
Phill.  Evid.  p.  119.  It  must  be  remembered  that  with  regard  to  the  pro- 
duction of  a  client's  documents  the  question  is  so  far  as  discovery  is  concerned 
one  of  property ;  see  ante,  p.  429. 


(c)  Miscellaneous. 

The  communioation  from  the  client  to  the  attorney  must 
be  for  the  purpose  of  obtaining  legal  advice  and  not  for 
information  as  to  matters  of  fact :  Gh-eenough  v.  Gaskell,  1  M. 
&  K.  pp.  114—115  :  Besboro'  v.  EaicUns,  3  M.  &  0.  p.  521  : 
Sawyer  v.  Birchmore,  3  M.  &  K.  pp.  576—577 :  Bramwell  v. 
Lucas,  2  B.  &  C.  745  :  and  see  ante,  p.  436.  But  it  is  clear, 
see  ante,  pp.  413—416,  that  this  must  not  be  applied  to  infor- 
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mation  obtained  for  the  purpose  of  litigation  or  at  any  rate 
as  materials  for  evidence. 

In  Bramtcell  v.  Lucas,  2  B.  &  0.  745,  it  was  held  ttat  -where  a  hankrupt 
had  asked  his  solicitor  whether  he  could  safely  attend  a  meeting  of  his 
crer  itor.s  without  being  arrested  and  the  solicitor  recommended  him  to  stay 
where  he  was  till  the  fact  should  be  ascertained,  the  question  was  one  seek- 
ing information  as  to  a  matter  of  fact  and  not  of  law,  and  the  answer  was 
not  legal  advice.  This  decision  however  was  regarded  by  Lords  Brougham 
and  Cottenham  as  somewhat  of  a  refinement,  even  if  it  was  not  actually  dis- 
approved :  see  Greeiiottgh  v.  Gaskell,  pp.  114 — 115  ;  Desboro'  v.  Bawlins.  pp. 
521— 5'23:   Suwyerx.  Birehmore,  pp.  576 — 577. 

In  Sawyer  v.  Birehmore,  pp  676 — 577,  Lord  Cottenham  refers  to  Bramuell 
V.  Lucas  as  an  authority  for  the  proposition  that  the  solicitor  must  answer 
questions  seeking  information  as  to  matters  of  fact  as  distinguished  from 
confidential  communications  ;  but  the  propositions  seem  entirely  distinct, 
see  ante,  p.  436. 

The  privilege  does  not  cover  everything  the  knowledge  of 
which  the  solicitor  has  acquired  while  acting  as  the  solicitor 
of  the  party  whether  connected  with  or  having  reference  to 
such  employment  or  not :  Thomas  v.  Raicltns,  27  Beav.  146  : 
Greenoiigh  v.  Gasiell,  1  M.  &  K.  p.  104  :  and  see  ante,  p.  435, 
referring  to  Marsh  v.  Keith  and  Kennedy  v.  Lyell. 

The  communication  must  be  made  to  the  legal  adviser  in 
his  professional  capacity:  see  ante,  p.  372.  Therefore  no 
privilege  attached  to  a  remark  made  by  the  plaintiff  to  the 
attorney  after  the  successful  compromise  of  an  action  upon  a 
note  to  the  effect  that  he  was  glad  the  action  was  settled,  for 
he  had  only  given  10/.  and  his  note  for  it  and  knew  it  was  a 
lottery  transaction  :  for  it  was  not  communicated  in  confi- 
dence as  instructions  for  conducting  the  cause  or  for  any  pur- 
pose of  business,  but  was  a  mere  gratis  dictum  or  by  way  of 
idle  and  useless  conversation  or  exultation :  Cobden  v.  Ken- 
rick,  4  T.  E.  431,  referred  to  in  Greenough  v.  Gaskell,  1  M. 
&  K.  p.  109.  So  in  Annesley  v.  Anglesea,  cited  ante,  p.  356, 
the  prosecutor's  attorney  was  held  bound  to  state  that  pend- 
ing proceedings  on  the  indictment  his  client  had  observed  to 
him  that  he  would  give  a  large  sum  to  have  the  prisoner 
hanged.  In  Gillard  v.  Bates,  6  M.  &  W.  547,  it  was  said  by 
the  court,  p.  548  :  "  The  privilege  does  not  attach  to  every- 
thing which  the  client  says  to  the  attorney:  the  test  is 
whether  the  communication  is  necessary  for  the  purpose  of 
carrying  on  the  proceedings  in  which  the  attorney  is  em- 
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ployed :  if  it  is  necessary  it  becomes  privileged."  But  qu. 
whether  "  necessity"  is  the  test :  see.  Ckam  v.  Jones,  21  L.  J, 
Ex.  p.  108,  where  Martin,  B.  considers  that  if  the  communi- 
cation were  made  bona  fide  by  the  client,  he  thinting  it  was 
necessary,  it  is  privileged  though  the  client  may  be  in  error 
in  considering  it  necessary.  In  Gillard  v.  Bates,  the  question 
in  the  action  being  whether  the  plaintiff,  a  solicitor,  had  been 
employed  by  the  defendant  or  another  person,  the  plaintiff's 
solicitor  was  held  bound  to  answer  whether  the  plaintiff  had 
not  said  to  him  on  a  particular  occasion  that  he  was  employed 
by  this  other  person. 

Where  the  professional  legal  adviser  witnesses  a  document. 

AVliere  the  attorney  makes  himself  a  subscrihiog-  -witness  and  thereby 
assumes  another  character  for  the  onoasion,  adopting  the  duties  ■which  it 
imposes  he  becomes  bound  to  give  evidence  of  all  that  a  subscribing  witness 
can  be  required  to  prove  :  Oreenough  v.  Qaskell,  1  M.  &  K.  pp.  104,  108:  of 
all  that  passed  in  his  presence  at  the  execution  of  the  deed,  or  at  the  time 
respecting  the  execution :  Robson  v.  Kemp,  h  Esp.  p.  54 :  Sandford  v. 
Memington-  2  Ves.  jun.  189  :  not  of  course  what  took  place  in  the  concoction 
and  preparation  of  the  deed,  or  at  any  time  and  not  connected  -with  its  exe- 
cution ;  Uuhson  v.  Kemp,  p.  54  :  not  the  private  conversation  as  to  the  deed 
■with  regard  to  what  was  communicated  as  the  reason  for  making  it :  Sand- 
ford  V.  Hemwgto^i,  p.  189.  He  makes  himself  as  has  been  said  a  public  man 
and  pledges  himself  to  give  evidence  :  Robson  v.  Kemp,  p.  54 :  Oreenough  v. 
Gaskell,  pp.  108 — 109  ;  Doe  d.  Jupp  v.  Andrews,  Cowp.  p.  846 :  see  also 
Tristram  v.  Roberts,  ante,  p.  439. 


Y.  Where  the  same  Solicitor  acts  for  Two  Persons  in  some 
Transaction  such  as  Mortgagor  and  Mortgagee  in  a 
Mortgage,  or  Vendor  and  Purchaser  in  a  Sale. 

Some  practical  difficulty  arises  in  cases  of  this  kind  in 
determining  whether  his  knowledge  is  derived  in  his  capacity 
as  solicitor  for  the  one  party  or  the  other,  or  both. 

If  the  party  employs  an  attorney  who  is  also  employed  on 
the  other  side  the  privilege  is  confined  to  such  communications 
as  are  clearly  made  to  him  in  the  character  of  his  own  attorney : 
Perrij  v.  Smith,  9  M.  &  W.  p.  683. 

In  S.  v.  Avery,  8  C.  &  P.  596,  where  the  same  solicitor  acted  for  both 
lender  and  borrower,  he  was  held  bound  to  produce  the  will  under  which 
the  latter  claimed  the  interest  proposed  to  be  mortgaged  and  to  give  evidence 
of  what  was  said  to  him  as  to  the  loan :  see  also  R.  v.  Farley,  2  0.  &  K.  313, 
referred  to  ante,  p.  376. 
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In  Perry  Y.  Smith,  an  action  to  recover  the  purchase-money  of  property 
sold  by  the  plaintiff  to  the  defendant,  the  evidence  of  the  attorney  who  had 
acted  for  both  parties,  to  the  effect  that  the  defendant  applied  to  him  to 
postpone  payment  of  the  pm-chase-mouey,  was  received,  for  it  was  said  to 
him  in  his  adverse  character  of  attorney  for  the  vendor. 

In  Baughe  v.  Cradoclce,  1  M.  &  R.  182,  a  creditor  wrote  to  the  person 
acting  as  attorney  for  both  himself  and  his  debtor,  pressing  him  as  his 
attorney  to  get  payment,  complaining  of  his  backwardness  from  being  also 
the  debtor's  attorney,  and  making  an  offer  as  to  the  mode  of  payment.  It 
■was  held  that  the  letter  containing  this  offer  to  be  made  to  the  debtor  was 
not  a  communication  to  him  in  his  single  character  of  the  creditor's 
attorney. 

In  Doe  d.  Peter  v.  Watkins,  3  Bing.  N.  C.  421,  an  attorney  was  employed 
by  a  mortgagor  to  raise  a  sum  of  money,  and  received  from  him  the  abstract 
of  title  of  the  property ;  no  money  was  advanced.  He  was  not  permitted  to 
identify  the  abstract.  At  p.  425  it  was  said  that  the  question  was  whether 
he  was  speaking  to  a  transaction  in  which  the  relation  of  attorney  and  client 
existed  between  him  and  the  mortgagor,  that  he  was  not  the  less  employed 
by  the  mortgagor  because  he  was  employed  by  others  to  lay  out  money,  that 
in  asking  for  the  abstract  he  was  acting  as  the  attorney  of  both  and  therefore 
could  not  disclose  communications  made  to  him  as  attorney  for  the  mortgagor, 
and  that  it  would  be  dangerous  if  when  the  same  professional  man  was 
employed  he  were  permitted  to  disclose  the  communications  made  to  him  by 
either  side. 

Taylor  v.  Blae/cloir,  3  Bing.  N.  C.  235,  may  also  be  referred  to  where  the 
attorney  acting  for  both  lender  and  borrower  had  disclosed  to  the  former  the 
defects  of  the  borrower's  title. 


(    444    ) 


CHAPTEE  III. 

DISCOVERY  OF  THE  EVIDENCE  OF  A  PAETy's  CASE. 

A  PARTY  is  not  compelled  to  give  discovery  of  the  evidence 
of  his  case  (objection  (3),  see  ante,  p.  310). 

This  objection  is  put  in  the  following  form  in  the  third  proposition  in 
Wigram  at  p.  261 :  the  right  of  a  plaintiff  in  equity  to  the  benefit  of  the 
defendant's  oath  is  limited  to  a  discovery  of  such  material  facts  as  relate  to 
the  plaintiff's  case  and  does  not  extend  to  a  discovery  of  the  manner  in  which 
the  defendant's  case  is  to  be  established  or.  to  evidence  which  relates  exclu- 
sively  to  his  case.  Xnd  the  learned  author  also  uses  the  following  expres- 
siSns :  H.  375,  discovery  appertaining  to  the  defendant's  case  alone :  PI.  346, 
discovery  relating  exclusively  to  his  case :  the  evidence  by  means  of  which 
that  case  is  to  be  established. 

The  condition  that  the  evidence  must  relate  "  exclusively  "  to  the  party's 
own  case  has  been  omitted  in  the  form  of  objection  stated  above  for  two  rea- 
sons :  first,  that  evidence  which  does  not  exclusively  relate  to  the  party's 
own  case  cannot  strictly  be  said  to  be  evidence  of  his  ease  only,  and  is  there- 
fore not  within  the  terms  of  the  objection  :  second,  that  the  condition  of  ex- 
clusive relation  while  applicable  to  some  documents  is  not  applicable  to  other 
documents,  or  rather  is  applicable  only  in  a  totally  different  sense :  see  post, 
p.  477. 

As  to  the  limitation  of  a  party's  right  of  discovery  to  material  facts  relating 
to  his  own  case  it  has  been  pointed  out  {ante,  p.  11)  that  it  is  preferable  to 
refer  the  relevancy  of  discovery  to  the  matters  in  question  rather  than  the 
party's  case. 

The  proposition  that  the  right  of  discovery  does  not  extend  to  the  manner 
in  which  the  opponent's  case  is  to  be  established  is  objectionable  on  account 
of  its  ambiguity.  In  one  sense  undoubtedly  a  party  is  not  bound  to  disclose 
the  manner  in  which  he  is  going  to  establish  his  case  :  it  would  be  equivalent 
to  a  disclosure  of  the  evidence  that  he  intends  to  adduce  in  support  of  his 
case.  But  in  another  sense,  and  in  this  sense  it  is  used  in  Redes.  PL  9,  such 
discovery  is  not  protected :  he  is  bound  to  discover  what  his  case  is,  according 
to  the  modem  practice  at  all  events ;  see  this  point  farther  discussed,  post, 
p.  447.  The  expression  is  also  used  in  some  common  law  cases :  see  post, 
p.  447. 

As  to  the  proposition  that  discovery  appertaining  or  relating  exclusively  to 
the  party's  own  case  is  protected  as  distinguished  from  the  evidence  of  that 
ease,  the  following  observations  may  be  made.  In  the  first  place  the  learned 
author  (and  so  Mr.  Hare  in  his  book  on  Discovery,  pp.  183—187)  uses  the 
expression  evidence  or  evidences  to  denote  any  discovery  which  can  be  re- 
quired either  by  way  of  answers  to  interrogatories  or  production  of  documents, 
whether  the  answers  or  documents  be  strictly  evidence  or  not.  In  the  second 
place  a  party  is  (see  ante)  bound  to  discover  what  his  case  is.  For  these  rea- 
sons therefore  it  seems  preferable  to  express  this  ground  of  protection  in  the 
form  adopted  above,  it  being  understood  that  "  evidence  "  includes  matter  or 
documents  not  in  themselves  strictly  evidence  of  the  party's  own  case. 

In  Redes.  PI.  190,  this  limitation  of  the  right  to  discovery  is  put  thus. 
'I  Where  the  title  of  the  defendant  is  not  in  privity  but  inconsistent  with  the 
title  made  by  the  plaintiff,  the  defendant  is  not  bound  to  discover  the  evi- 
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dence  of  the  title  under  which  he  claims."  Mr.  Hare,  at  p.  109,  justly  dis- 
approves of  this  statement  of  the  limitation :  for  the  question  is  whether  the 
matters  or  writintrs  constitute  evidence  solely  of  the  party's  own  title  ;  the 
existence  or  non-existence  of  privity  is  not  the  criterion. 

The  grounds  for  this  exception  or  privilege  are  that,  if  it 
did  not  exist,  it  would  be  opening  a  wide  door  to  perjury  by 
enabling  the  opponent  to  collect  evidence  to  contradict  it :  see 
Wigr.  PL  7,  347  :  Plummer  v.  May,  1  Yes.  426 :  BKgh  v. 
Benson,  7  Pri.  p.  207.  If  you  give  one  side  the  opportunity 
of  knowing  the  particulars  of  the  evidence  that  is  to  be 
brought  against  him,  then  you  give  a  rogue  an  enormous 
advantage :  he  may  then  be  able  although  he  has  no  evidence 
in  support  of  his  own  case  to  shape  his  case  and  his  evidence 
in  such  a  way  as  to  defeat  entirely  the  ends  of  justice  :  Jessel, 
M.  E.  in  Benbotc  v.  Loir,  16  Ch.  D.  p.  95.  One  party  is  not 
entitled  to  see  the  other  party's  brief :  ihid.  pp.  98 — 99  :  and 
see  post,  p.  453,  and  ante,  p.  407. 


Paet  I. 

DISCOVEKT  OF  THE  EVIDENCE  OF  A  PAETv's  CASE  IN  ANSWER 
TO  INTERROGATORIES. 

In  discussing  this  (see  ante,  p.  444)  limitation  of  or  ex- 
ception to  the  right  of  discovery  in  its  application  to  pro- 
duction of  documents  the  necessity  is  pointed  out  of  separating 
documents  into  two  classes  for  this  purpose :  see  post,  p.  447. 
This  difference  of  treatment  does  not  seem  practically  neces- 
sary in  the  case  of  interrogatories.  There  may  be  however 
cases  in  which  the  validity  of  a  claim  to  protection  against 
answering  interrogatories  may  be  tested  by  conceiving  the 
matter  to  be  contained  in  a  document  and  considering 
whether  the  document  would  be  protected.  For  this  purpose 
a  reference  to  the  distinction  necessary  to  be  drawn  in  the 
case  of  documents  may  usefully  be  made :  see  also  as  to 
interrogatories  inquiriag  into  the  contents  of  documents,  post, 
p.  473. 

There  are  two  perfectly  legitimate  provinces  of  discovery 
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the  distinctions  between  whicli  and  the  above  proposition 
have  occasioned  and  must  always  occasion  considerable  diffi- 
culty in  practice.  These  two  provinces  are  discussed  in  the 
following  sections  A.  and  B. 

A.  As  to  Discover^/  of  the  Adversary's  Case. 

For  certain  purposes  discovery  of  the  nature  of  the  adver- 
sary's case  or  of  the  facts  on  which  he  relies  is  permissible : 
(as  to  discovery  of  the  nature  of  his  title  in  actions  for  the 
recovery  of  land,  see  post,  pp.  524,  529  :  or  for  the  recovery 
of  property,  joos^,  p.  616). 

In  Wigr.  PL  372,  citing  a  passage  in  Redes.  PI.  referred 
to  post,  the  learned  author  regards  this  as  a  function  of 
pleading  and  not  of  discovery  :  and  in  fact  the  propositions 
of  his  book  are  framed  on  that  footing  :  see  ante,  pp.  11,  444  : 
see  also^os^,  p.  531,  discussing  Wigr.  PI.  379 — 382,  where  he 
regards  discovery  of  the  nature  of  the  adversary's  title  as  in- 
admissible except  in  certain  special  cases.  No  doubt  as  a 
matter  of  pleading  each  party  is  entitled  to  know  what  his 
adversary's  case  is  in  order  that  he  may  know  with  certainty 
what  case  he  has  to  meet :  see  Wigr.  PL  372 :  and  James,  L.  J. 
in  Saunders  v.  Jones,  7  Ch.  D.  p.  447.  It  is  clear  however 
from  the  authorities,  post,  that  within  certain  limits  the 
machinery  of  discovery  may  be  used  in  this  direction. 

Although  the  adversary  need  not  discover  the  evidence 
which  he  proposes  to  adduce  he  must  disc&ver  the  facts  on 
which  he  relies  to  establish  his  case :  see  Cotton,  L.  J.  in 
■Uade  V.  Jacobs,  8  Ex.  D.  p.  337,  and  A.  G.  v.  Gaskill,  20 
Ch.  D.  p.  529 :  Bradbury  v.  Cooper,  post,  p.  473 :  Ashley  v. 
Taylor,  post,  p.  454 :  Brett,  M.  E.  in  Bolchow  v.  Fisher,  10 
Q.  B.  D.  pp.  169—170 ;  and  in  Phillips  v.  Phillips,  4  Q.  B.  D. 
pp.  133 — 134  :  and  Lord  Cottenham  in  A.  O.  v.  Corp. 
London,  2  M.  &  Gr.  p.  257  :  and  see  post,  pp.  452—453,  re- 
ferring to  Saunders  v.  Jones:  Commissioners  of  Sewers  v. 
Glane:  Marquis  of  Bute  v.  Lewis:  a.nd.  Benbow  y.  Low;  and 
see  MilUngton  v.  Loring,  6  Q.  B.  D.  190,  where  any  facts 
which  a  party  was  entitled  to  prove  at  the  trial,  pp.  194,  196, 
(as  here  the  fact  of  seduction  in  a  breach  of  promise  action), 
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In  a  recent  case  of  Bidder  v.  Bridges,  29  Oh.  D.  29  :  33 
W.  R.  792  :  52  L.  T.  455,  Kay,  J.,  referring  to  the  below- 
cited  dictum  of  Cotton,  L.  J.  to  the  efEeot  that  the  party 
must  discover  the  facts  on  which  he  relies  as  distinguished 
from  his  evidence,  refused  to  recognise  it  as  a  general  pro- 
position ;  he  also  apparently  refused  to  admit  the  right  of  a 
party  setting  up  a  purely  negative  case  to  any  discovery 
tending  to  impeach  or  destroy  the  adversary's  case  (see  this 
subject  discussed  pout,  pp.  458—465)  and  in  fact  to  any 
discovery  at  all.  The  interrogatories  which  the  learned 
judge  considered  inadmissible  were,  however,  substantially 
allowed  by  the  Court  of  Appeal  no  formal  judgment  being 
delivered.* 

The  judgment  of  Kay,  J.  is  of  some  length,  and  the 
author  ventures  to  make  the  following  criticisms  upon  it. 
The  learned  judge,  at  p,  34,  adopts  as  a  starting  point  the 


,  *  The  plaintiSs  claimed  commonable  rights  over  a  piece  of  land  as  part  of 
M.  Common,  pleading  the  exercise  of  the  rights  from  time  immemorial,  and 
one  of  them  suing  as  owner  in  fee  of  certain  houses :  the  defendant,  lord 
of  an  adjacent  manor,  said  that  the  piece  of  land  never  formed  part  of 
M.  Common,  but  was  common  land  of  Ms  own  manor,  that  any  rights  that 
the  plaintiffs  might  have  had  had  been  extinguished,  that  some  of  them 
could  only  be  used  in  respect  of  ancient  tenements,  and  that  the  particular 
houses  had  no  land  held  therewith.  The  interrogatories  are  set  out  as 
settled  and  altered  by  the  C.  A.  on  p.  46  :  substantially  they  were  as  post, 
the  parts  in  italics  being  struck  out  by  the  C.  A. :  the  only  one  held  to  be 
admissible  by  Eay,  J.  was  that  asMng  whether  any  lands  were  held  with 
the  houses,  a  substantive  case  to  the  effect  that  there  were  no  such  lands 
being  set  up  in  the  defence :  to  the  others  considering  that  they  did  not  seek 
discovery  in  support  of  any  substantive  case,  but  asked  as  to  the  facts  on 
which  the  plaintiffs  must  rely  to  make  out  their  own  case,  and  that  they  in 
effect  asked  what  evidence  the  plaintiffs  had  in  support  of  their  case,  in 
particidar  vrith  respect  to  the  acts  of  user :  see  pp.  43,  44.  How  long 
have  you  been  proprietors  or  occupiers  of  the  houses,  and  for  what  estates 
or  interests,  and  what  is  the  tenure  thereof  ?  In  or  of  what  manors  are  or 
were  they,  and  when  last,  situate  or  held?  Which  of  the  manors  of  M. 
&c.  extend,  as  you  allege,  over  the  piece  of  land  ?  Are  any  and  which  of 
the  messuages  held  by  you  ancient  messuages,  or  how  otherwise,  and  when 
were  they  built  ?  Have  the  houses  any  and  what  lands  held  with  them  ? 
Have  you  or  your  predecessors,  as  proprietors  or  occupiers  of  any  and  what 
lands  or  tenements  in  the  parish  of  M.  or  under  any  other  alkged  title  or  in  any 
other  capacity,  exercised  particular  commonable  rights  describing  them  over 
any  and  what  parts  of  M.  Common,  and  of  the  piece  of  land  ?  If  yea,  set 
forth  the  instances  with  dates,  and  whether  the  same  were  by  any  and  what 
license,  or  for  any  and  what  payment,  and  for  what  purpose  such  gorse,  &c. 
was  applied  ? 
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propositions  laid  down  in  Wigram  :  the  author  has  given  his 
reasons  ante,  pp.  11,  12,  444,  for  not  regarding  them  as 
expressing  satisfactorily  the  true  limit  of  the  right  of  dis- 
covery under  the  present  practice :  and  as  to  their  citation  by 
Lord  Selborne  in  Lyell  v.  Kennedy,  the  author  refers  to  the 
noiepost,  p.  527.  The  learned  judge  then,  pp.  36,  37,  refers 
to  the  above-cited  dictum  of  Cotton,  L.  J.  and  justifies  it 
solely  on  the  ground  that  the  defendant's  pleading  in  that 
case  was  defective,  and  the  discovery  was  in  the  nature  of 
further  particulars,  and  considers  that  to  ask  a  plaintiff  who 
has  properly  pleaded  his  ease  upon  what  facts  he  relies  to 
make  it  out  is  only  another  way  of  asking  what  is  his  evi- 
dence. He  then,  pp.  37 — 39,  cites  the  following  cases  in 
support :  Imj  v.  Kekewiek,  which  was  a  case  of  a  plaintifE 
interrogating  a  defendant  in  possession  and  can  well  be 
supported  on  that  ground,  see  post,  p.  628  :  Ingilby  v.  Shafto, 
as  to  which  &Qe  post,  p.  448 :  Commissioners  of  Sewers  v.  Glasse, 
as  to  which  (see  post,  p.  452)  it  must  be  admitted  that  it  is 
not  easy  to  distinguish  the  interrogatories  there  considered 
■  inadmissible  from  some  of  those  allowed  in  this  case. 

The  learned  judge  then,  pp.  39 — 41,  44,  considers  the 
other  proposition  (see  post,  p.  458),  namely  how  far  a  party 
who  merely  traverses  his  adversary's  case  without  setting  up 
any  substantive  case  of  his  own  is  entitled  to  interrogate  for 
the  piupose  of  destroying  his  adversary's  case,  and  considers 
that  such  a  proposition  is  a  contradiction  of  the  rule  that 
questions  must  be  confined  to  those  which  establish  his  own 
substantive  case.  He  observes  that  Lowndes  v.  Dames,  dis- 
cussed post,  p.  530,  was  disapproved  of  by  Wigram ;  he  refuses 
to  recognize  the  dictum  of  GrifEard,  L.  J.  uiHoffmann  v.  Postil, 
discussed  post,  p.  467,  to  the  efieot  that  a  defendant  had  in 
this  respect  a  larger  right  of  discovery  than  a  plaintiff,  except 
as  applicable  to  the  particular  case  of  a  defendant  interro- 
gating to  show  that  a  patent  is  void  for  want  of  novelty : 
and  as  to  A.  G.  v.  Gaslcill  points  out;  at  p.  42,  that  the 
actual  interrogatories  were  for  the  purpose  of  obtaining 
admissions  of  the  case  of  the  interrogating  party. 
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or  on  -whicli  the  jury  might  act  in  assessing  damages,  p.  196, 
were  held  to  be  material  facts  to  be  stated  in  the  pleadings 
under  Ord.  XIX.  r.  4,  and  it  is  conceived  (see  p.  195)  facts 
to  which  the  adversary  might  interrogate  to  prevent  their 
being  sprung  upon  him  at  the  trial  without  notice. 

An  answer*  was  required  according  to  Eedes. ■  PI.  9 
(among  other  things)  in  order  to  obtain  a  discovery  of  the 
points  in  the  plaintiff's  case  controverted  by  the  defendant, 
and  of  the  grounds  on  which  they  are  controverted  (see 
Rohson  V.  Brougham,  19  L.  J.  Ch.  465,  grounds  on  which 
executors  resisted  plaintiii's  claim),  and  of  the  case  on  which 
the  defendant  relies,  and  of  the  manner  in  which  he  means 
to  support  it,  or  (in  a  suit  to  protect  the  plaintiii  against  a 
future  injury)  a  discovery  of  the  defendant's  claims  and  of 
the  grounds  on  which  they  are  intended  to  be  supported. 
Some  of  these  expressions  have  been  subjected  to  considerable 
criticism :  see  Wigr.  PL  372 :  A.  G.  y.  Corp.  London,  2 
M.  &  Gr.  pp.  257 — 258.  And  it  is  clear  that  they  must  not 
be  taiien  to  warrant  any  discovery  which  goes  beyond  a  dis- 
covery of  what  the  adversary's  case  really  is :  see  Wigr. 
PI.  372 ;  or  under  what  title  he  claims :  see  A.  G.  v.  Corp. 
London,  p.  263  :  but  see  post,  pp.  524,  529,  as  to  discovery  of 
the  nature  of  a  party's  title  to  land.  Lord  Cottenham  con- 
siders, p.  258,  that  a  party  is  entitled  to  know  what  his 
adversary's  case  is  and  how  he  makes  it  out,  but  not  to  see 
the  proofs  by  which  that  case  is  to  be  established :  (see 
further  as  to  this  ca,se post ,  pp.  459,  505).  The  expressions 
"  manner  of  siipporting  "  or  "  establishing  "  or  "  making 
out "  or  "  shaping  his  case  "  are  ambiguous.  In  one  sense  it 
is  clear  that  the  party  is  not  bound  to  make  such  discovery  : 
where  that  is  to  say  it  is  tantamount  to  asking  him  what 
evidence  he  is  going  to  use  or  what  witnesses  he  is  going  to 
call.  See  the  following  cases  referred  to  post :  Ingilby  v. 
Sha/to,  post:  Edwards  v.  Wakefield  and  other  cases,  p.  451 : 


*  It  must  be  remembered  that  the  answer  in  the  times  of  Lords  Eedesdale 
and  Cottenham  comprised  both  the  defence  and  the  discovery  whereas  now 
the  defence  is  stated  separately  :  see  post,  p.  448,  as  to  this. 
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Sunt  V.  Hewitt,  p.  451 :  Toicne  v.  Cocks,  p.  458 ;  where  these 
expressions  are  used :  and  see  ante,  p.  444. 

In  a  oaae  of  Ingilby  v.  Shafto,  33  BeaT.  31,  a  bill  of  discovery  filed  by  a 
defendant  in  aid  of  his  defence  to  an  action  of  ejectment,  Lord  Komilly  eon- 
fined  bis  right  to  discovery  within  very  narrow  limits.  It  seems  however 
that  he  considered  that  the  rights  of  a  party  filing  a  bill  of  discovery 
in  aid  of  the  prosecution  of  or  defence  to  an  action  at  law  were  not  on  a 
par  with  the  rights  of  a  plaintiff  seeking  relief  in  equity  and  discovery 
in  aid  of  that  relief,  in  the  latter  case  considering  that  he  might  call 
upon  the  defendant  within  certain  limits  to  state  (p.  40)  how  and  on  what 
grounds  he  opposes  the  relief  asked,  because  in  such  a  suit  the  plaintiff  could 
disprove  the  whole  of  it,  each  party  being  obliged  to  plead  his  own  case  in 
order  that  the  other  may  not  be  taken  by  surprise,  in  the  former  case  (pp.  40, 
42)  limiting  the  discovery  to  such  documents  and  facts  as  would  assist  him 
in  making  out  his  case  at  law,  and  considering  the  province  of  discovery  in 
equity  (that  is  it  seems  in  aid  of  an  action  at  law)  was  not  (pp.  39,  41)  to 
compel  a  party  to  state  how  he  intends  to  frame  his  case,  or  to  argue  it  on 
the  facts  which  are  known  to  all  or  to  deal  with  a  certain  set  of  materials  or 
whether  he  intends  to  dispute  one  proposition  or  another.  Accordingly  he 
refused  to  compel  the  plaintiff  in  the  action  to  answer  whether  and  on  what 
grounds  he  impeached  a  certain  deed  alleged  to  establish  the  defendant's 
title,  in  what  character  he  claimed,  or  whether  he  had  not  in  his  possession 
documents  which  would  show  that  the  estate  did  not  descend  on  him  as  he 
alleged,  or  to  discover  his  pedigree  and  other  matters  (see  as  to  discovery  of 
the  nature  of  a  plaintiff's  title  post,  Part  III.  Sect.  II.) ;  and  in  particular 
p.  531,  referring  to  this  case.  No  such  limitation  of  the  right  to  discovery 
in  aid  of  the  defence  to  an  action  at  law  was  suggested  in  Glascott  v.  Copper, 
^c.  Co.  cited  ^os«,  pp.  459,  462. 

Discovery  of  the  facts  on  which  the  adversary  relies  in 
support  of  his  case  or  of  the  nature  of  his  case  may  legiti- 
mately be  required  for  two  objects :  (a)  he  may  use  the 
machinery  of  discovery,  the  pleadings  not  being  on  oath,  in 
order  to  compel  his  adversary  to  pledge  his  oath  to  the  truth 
of  his  ease  and  so  obtain  such  admissions  as  to  a  greater  or 
less  extent  may  save  the  obligation  of  proof :  see  ^.  G.  v. 
Oaskill,  post,  and  ante,  pp.  1 — 2  :  and  in  order,  see  Wigr. 
PL  845,  402  (and  see  the  suggestion  referred  to  ante,  p.  245) 
to  exclude  the  possibility  of  his  availing  himself  of  a  claim 
or  defence  which  he  may  know  to  be  unfounded  in  fact: 
and  see  the  following  cases :  Lowndes  v.  Bavies,  post,  p. 
630  :  0^  Connor  v.  Malone,  post,  p.  530  :  and  Flanagan  v. 
Williams,  ante,  p.  304 :  to  search  his  conscience,  as  it  has 
been  said :  see  Li/e/l  v.  Kennedy,  9  App.  Cas.  pp.  85,  86  :  and 
post,  p.  460 :  (b)  he  may  use  it  in  order  to  get  fuller  infor- 
mation as  to  the  adversary's  case  than  is  or  is  likely  to  be 
contained  in  his*  pleadings    (and,   see   ante,   p.    112,  more 
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especially  under  the  form  of  pleading  now  in  use  under  the 
new  rules) :  see  A.  G.  v.  Corp.  London,  2  M.  &  Gr.  p.  257 : 
Eade  v.  Jacobs,  cited  post,  p.  457 :  and  see  post,  p.  450. 

(a)  See  ante. 

This  office  of  discovery  however  seems  to  have  heen  denied 
by  Bacon,  V.  C.  in  the  cases  of  Jo/uiy.  James,  13  Ch.  D.  370, 
and  A.  G.  v.  Gaskill,  20  Ch.  D.  519.  In  the  former  case  he 
refused  to  compel  the  plaintifi  to  answer  whether  certain  allega- 
tions in  his  statement  of  claim  were  true  :  in  the  latter  case,  an 
action  by  a  local  board  against  a  person  for  building  across  a 
footpath  over  which  there  was  an  alleged  public  right  of  way, 
he  refused  to  compel  the  defendant  to  answer  iaterrogatories 
inquiring  in  detail  as  to  the  existence  of  this  right  of  way, 
on  the  ground  that  he  had  already  denied  its  existence 
altogether  in  his  defence,  being  in  fact  the  same  ground  as 
that  on  which  he  based  his  decision  in  John  v.  James.  The 
case  of  A.  G.  v.  GasMll  came  before  the  Court  of  Appeal  and 
the  decision  of  Bacon,  V.  C.  was  reversed,  Jessel,  M.  E. 
observing,  p.  525,  that  the  doctrine  adopted  by  the  vice- 
chancellor  was  new  to  him  :  and  see  Cotton,  L.  J.  p.  529. 

But  a  party  will  not  always  be  justified  in  making  his 
adversary  swear  to  the  truth  of  every  allegation  in  his  plead- 
ing :  see  Cotton,  L.  J.  ibid.  p.  529  :  and  Lindley,  L.  J.  ibid. 
p.  530  :  and  it  was  said,  ibid.  pp.  527,  529,  that  Ord.  XXXI. 
r.  2  (the  present  rule  3,  see  ante,  p.  107)  might  be  used  for 
the  purpose  of  ordering  him  to  pay  the  costs  of  such  unneces- 
sary interrogatories :  and  see  ante,  p.  107,  as  to  the  provisions 
of  the  new  rules  in  regard  to  prolix  and  unnecessary 
interrogatories. 

See  MeCorquodaU  v.  Bell,  W.  N.  76,  p.  39,  where,  the  defendant  having 
denied  a  general  charge  of  conspiracy,  the  plamtifE  (after  issue  joined)  was 
allowed  to  interrogate  as  to  details  to  prove  the  conspiracy  :  3Iary  or  Alex- 
andra, cited  post,  p.  462  ;  Grattan  v.  Wall  Iv.  Eep  2  0.  L.  80  action  for 
rent  hy  a  lessor  against  a  person  whom  he  aUeged  to  be  assignee  of  the  lease, 
where  the  defendant  denying  that  the  lease  was  vested  in  him  was  compelled 
to  answer  whether  he  had  not  become  possessed  of  the  lease  by  some  and 
what  instrument  of  assignment  but  not  "how  otherwise,  &c  "  See  as  to 
discovery  of  the  nature  of  a  party's  title  post,  Pt.  III.  beet.  I.  (o)  and  II. 
See  other  cases  in  illustration  ^osi,  p.  457. 

D.  G*^ 
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Interrogatories  may  be  properly  put  to  call  the  adversary's 
attention  to  matters  as  to  which  he  might  otherwise  state  that 
he  was  unable  to  afford  information :  see  Eedes.  PI.  45 ;  and 
which  he  might  have  passed  over  by  a  general  allegation  in 
his  pleadings :  see  ante,  p.  133. 

Under  the  old  chancery  practice  where  the  defendant  put 
in  a  plea,  the  plaintiff  was  entitled  to  an  answer  on  oath  from 
him  as  to  facts  charged  in  the  bill  though  they  had  been 
already  generally  denied  by  the  plea :  Dan.  Ch.  Pr.  529. 

Where  a  defendant  pleaded  infancy  it  was  held  legitimate 
to  interrogate  to  ascertain  the  date  of  his  birth  by  requiring 
particulars  of  the  certificate  of  his  birth  and  baptism  :  Anon. 
27  S.  J.  327.  See  as  to  discovery  from  an  iafant  defendant, 
ante,  p.  61. 

At  common  law  also  (see  post,  p.  460,  discussing  the 
common  law  practice  of  interrogatories)  this  purpose  of  dis- 
covery would  seem  in  many  cases  to  have  been  lost  sight  of 
and  even  expressly  questioned :  Sills  v.  Wates,  L.  E.  9  G.  P. 
p.  689  (whether  a  party  could  be  asked  to  swear  to  the 
truth  of  his  plea) :  Bayley  v.  Chifflths,  1  H.  &  0.  p.  433 
(whether  a  party  could  search  his  adversary's  conscience  as  to 
his  own  case)  :  and  see  JEdwards  v.  Wakefield  and  other  cases 
post,  under  (b). 


(b)  See  ante,  p.  448. 

1.  Generally  as  to  the  Common  Law  Practice  in  respect  of  this 
Office  of  Discovery. 

Grenerally  the  doctrine  of  the  common  law  courts  was  that 
interrogatories  relating  exclusively  to  the  adversary's  case : 
see  post,  p.  465  :  and  see  ante,  p.  13) :  or  for  the  purpose  of 
disclosing  it :  see  Zarifi  v.  Thornton,  cited  post,  p.  462  :  were 
inadmissible ;  but  in  some  cases  the  office  of  interrogatories 
was  not  so  narrowed:  see  Goodman  v.  Solroyd  and  other 
cases  post :  and  Towne  v.  Cocks,  post,  p.  458. 

In  Edwards  v.  Wakefield,  6  E.  &  B.  462,  it  was  said  that  section  51  of  the 
C.  L.  P.  Act  was  not  intended  to  give  a  party  the  power  of  asking  his  ad- 
versary how  he  intended  to  shape  his  case  (see  ante,  p.  447,  as  to  this  expres- 
sion) :  so  Cookbum,  C.  J.  in  Moor  v.  Moierts,  2  C.  B.  N.  S.  671,  at  p  679  : 
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but  tte  object  of  tie  disooTery  is  not,  aa  there  put,  to  see  -whetlier  there  are  any 
defects  of  which  the  party  may  avail  himself  (see  as  to  this  point^os<,p.  459), 
but  to  know  what  the  case  is,  or  to  sift  the  adversary's  conscience  as  to  it : 
However,  at  p.  680,  Cresswell,  J.  regards  it  as  inadmissible  for  either  object : 
And  on  the  same  page  WUliams,  J.  considered  that  the  iaterrogatories  (see 
as  to  the  facts  of  this  case,  post,  p.  462)  were  objectionable  as  attempting  to 
obtain  a  knowledge  of  what  the  plaintiff  intended  to  rely  on -in  support  of  his 
case  (as  to  which  see  ante,  p.  446,  referring  to  Millmffton  v.  Loring)  :  see  also 
Sunt  V.  ITeicitt,  7  Exch.  p.  244,  where  discovery  of  the  manner  in  which  the 
adversary's  case  was  to  be  established  was  said  to  be  inadmissible  in  equity : 
but  see  ante,  p.  447,  citing  Redes.  PL  9. 

In  Edwards  v.  Wakejield,  being  an  action  of  trover  by  a  bankrupt's  assignees 
for  some  of  bis  property,  the  defendant  was  not  allowed  to  ask  the  plaintiffs 
on  what  acts  of  bankruptcy  they  intended  to  rely  and  generally  what  case 
they  intended  to  set  up.  Lord  Campbell,  p.  468,  also  considering  that  it  was 
an  attempt  to  obtain  particulars  on  oath  and  therefore  inadmissible  :  (but  see 
as  to  the  present  practice  j)os<,  p.  452).  This  case  was  cited  and  approved  by 
Bacon,  V.  C.  in  Saunders  v.  Jones,  7  Ch.  D.  p.  445.  It  may  however  be 
noted  that  in  Carkton  v.  Leighton,  3  Mer.  667,  approved  in  Sardman  v. 
Ellames,  2  M.  &  K.  p.  740,  the  defendant  pleading  the  plaintiff's  bankruptcy 
was  held  bound  to  set  out  the  facts  on  which  the  bankruptcy  rested. 

The  decision  in  FHteroft  v.  Fletcher,  1 1  Exch.  543,  by  which  a  defendant 
in  ejectment  was  allowed  to  interrogate  the  plaintiff  as  to  his  title  or  pedigree 
(see  post,  p.  534),  was  expressly  confined  to  cases  of  that  character :  see 
Edwards  v.  Wakefield,  p.  469  ;  and  was  not  extended  generally  so  aa  to  entitle 
a  defendant  in  an  action  of  trover  to  interrogate  the  plaintiff  as  to  his  title  to 
the  goods:  see  Finney  v.  Forwood,  L.  K.  1  Ex.  p.  8,  cited  post,  p.  462 :  but 
see  as  to  discovery  of  a  party's  title ^osi!,  Pt.  III.  Sects.  I.  (c)  and  II. 

In  other  common  law  cases  this  office  of  discovery  was  recognized  as 
legitimate :  see  Goodman  v.  Solroyd,  cited  j»05^,  p.  462  :  Mawk'ms  v.  Carr  and 
F£ills  V.  Wales,  post,  p.  457:  and  BayUy  v.  Griffiths,  post,  p.  461.  In  this 
last  case  Pollock,  C.  B.  citing  Lord  Abinger'a  opinion  to  the  effect  that 
though  in  general  the  defendant  has  no  right  to  discovery  of  the  plaintiff's 
title  yet  in  certain  cases  he  will  be  entitled  to  a  discovery  of  the  nature 
though  not  of  the  evidence  of  his  title  (as  to  which  see  post,  p.  533),  sug- 
gested, in  illustration  of  the  proposition  that  the  plaintiff  had  a  right  to 
know  what  facta  the  defendant  intended  to  prove  in  order  to  meet  them, 
that  where  a  set-off  was  pleaded  a  party  waa  entitled  to  know  what  were 
the  items  and  dates  (and  see  post,  p.  455),  or  where  a  release  waa  pleaded  to 
inspect  the  release :  see  pp.  434 — 435. 


2.  (See  ante,  p.  450)  Particulars  and  Discovery  in  the  nature 
of  Particulars. 

See  also  the  cases  cited  jjos^  (4). 

Some  doubt  was  originally  felt  as  to  whether  it  was  admis- 
sible to  use  interrogatories  for  this  purpose.  It  was  said  that 
if  a  party  were  compelled  to  answer  interrogatories  requiring 
him  to  specify  such  acts  as  were  relied  upon  in  support  of  his 
case  he  would  be  precluded  from  afterwards  adducing  further 
acts  in  evidence  at  the  trial :  and  reference  was  made  to  the 
old  common  law  practice  of  particulars  in  support  of  this 
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contention.  But  it  was  held  an  application  might  be  made 
to  amend  or  supplement  the  answers  if  any  subsequent  facts 
were  discovered,  just  in  the  same  way  as  particulars  could  be 
amended :  Gay  v.  Labouchere,  4  Q.  B.  D.  p.  207 :  Saunders 
V.  Jones,  7  Oh.  D.  p.  452.  Again  stress  was  laid  upon  the 
fact  that  answers  to  interrogatories  were  made  upon  oath 
whereas  particulars  were  not.  But  a  party  is  not  asked  to 
swear  that  such  and  such  acts  have  been  committed,  but  that 
he  relies  on  such  and  such  acts  in  support  of  his  case :  Saun- 
ders V.  Jones,  p.  452.  Interrogatories  were  used  to  obtain 
particulars  in  chancery :  Saunders  v.  Jones,  p.  449  ;  and  even 
at  common  law  such  a  practice  appears  to  have  been  gradually 
growing  up:  ibid.  p.  451.  At  all  events  under  the  practice 
since  the  Jud.  Act  it  is  admissible  to  use  interrogatories  for 
this  purpose  (see  also  Aiigustinus  v.  Nerincke,  16  Ch.  D.  13), 
and  where  interrogatories  are  being  administered  such  a 
practice  saves  expense  :  Benboio  v.  Loiv,  16  Oh.  D.  p.  97.  See 
however  under  the  new  rules,  ante,  p.  91,  as  to  leave  to  inter- 
rogate where  particulars  would  be  sufficient  for  the  purpose. 

Saunders  v,  Jones  was  an  action  for  (among  other  things)  damages  for 
wrongful  dismissal  of  the  plaintiff  from  his  employment  by  the  defendant. 
The  defendant  in  his  statement  of  defence  and  counter-claim  referred,  as 
justifying  the  dismissal,  generally  to  instances  of  misconduct,  improper 
receipt  of  commissions,  contracts  involving  losses,  &c.  The  plaintiH  inter- 
rogated as  to  partictdars  of  these  various  alleged  wrongful  acts  ;  the  defen- 
dant in  his  answer  objected,  except  in  one  or  two  matters  of  detail,  to  give 
the  information  mainly  on  the  ground  that  it  related  to  the  case  made  hy 
him  against  the  plaintiff  and  did  not  advance  the  plaintiff's  case  (a  form  of 
objection,  however,  which  is  mainly  applicable  only  to  cases  where  inspection 
of  the  adversary's  evidences  is  sought,  seepost,  pp.  466,  481).  Thefollowing 
passages  from  the  judgments  sufficiently  show  the  grounds  of  the  decision. 
"  At  common  law  if  a  master  says  to  his  servant  '  I  dismissed  you  because 
you  were  guilty  of  misconduct '  the  servant  would  be  entitled  to  have 
particulars.  The  plaintiff  requires  the  information  in  order  that  he  may  not 
be  taken  by  surprise  but  may  know  what  he  has  to  meet:"  James,  L.  J. 
p.  448.  "  This  action  is  in  substance  the  old  common  law  action  for  wrong- 
ful dismissal.  The  first  four  interrogatories,  practically  amount  only  to 
asking  the  defendant  to  give  a  list  of  the  acts  on  which  he  relies  as  justify- 
ing the  dismissal.  The  case  of  Commissioners  of  Sewers  §c.  v.  G/asse,  L.  R. 
15  Eq.  302  (see  this  case  cited  post,  p.  466)  is  clearly  distinguishable.  There 
the  plaintiff  had  set  up  a  particular  right.  Part  of  his  evidence  would  be 
to  show  that  the  right  had  been  actually  enjoyed  :  and  the  defendant  asked 
to  be  allowed  to  interrogate  him  as  to  specific  instances  in  which  the  right 
had  been  exercised  or  enjoyed.  Lord  Romilly  decided  that  that  could  not 
be  done  for  this  obvious  reason  :  the  acts  tliemselves  were  not  at  issue  but 
were  only  evidence  bearing  on  the  i.ssues.  But  in  this  case  where  the 
defendant  has  pleaded  in  most  general  terms  acts  of  misconduct  he  might 
set  up  any  particular  act  of  misconduct  as  one  of  the  issues  in  the  action. 
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If  that  be  so,  the  plaintiff  is  entitled  to  knowwhat  that  specific  issue  is, 
ana  the  interrogatories  to  which  I  refer  amount  to  no  more  than  asking  the 
deteudant  to  give  such  particulars  as  will  enable  the  plaintiff  to  see  what 
are  the  issues  with  which  he  has  to  deal:"  Thesiger,  L.  J.  pp.  451—452. 
{t>ee  ante,  p.  29,  as  to  the  account  here  ordered.)  In  Marquis  of  Btdev. 
Meifis  Id  W.  E.  479,  the  plaintiff  alleged  that  until  a  particular  jear 
no  acts  of  ownership  had  been  exercised  by  the  defendants  over  certain 
property  and  that  they  had  never  acquired  any  right  or  title  to  the 
soil  (it  being  practically  admitted  that  they  had  no  title  by  conveyance 
but  only  by  long  possession,  and  the  plaintiff  having  framed  his  case 
accordingly) :  the  defendants  answered  that  they  had  exercised,  as  they 
believed  from  time  immemorial,  all  acts  of  ownership  usually  exercised  by 
owners  of  land,  specifying  some  particular  acts.  The  answer  was  held 
insuffieient,  they  must  answer  as  to  the  times  of  the  acts  of  ownership,  but  they 
need  not  set  out  every  act  exercised,  and  they  must  say  how  or  when  they 
acquired  title  to  the  soil.  See  as  to  discovery  of  the  nature  of  a  party's  title, 
post,  Pt.  III.  Sect.  I.  (c)  and  II. 

Saunders  v.  Jones  must  not  be  understood  as  in  any  manner 
relaxing  the  old  established  proposition  that  a  party  is  not 
entitled  to  see  his  adversary's  brief.  It  decides  nothing  more 
than  that  what  is  or  was  obtainable  upon  an  application  for 
particulars  may  also  be  obtained  by  administering  interroga- 
tories :  see  Jessel,  M.  E.  in  Benhotv  \.  Loiv,  16  Ch.  D.  pp. 
97 — 98,  the  party  is  not  allowed  to  see  the  brief  beyond  that : 
but  only  to  know  the  substantial  particulars  on  which  the 
other  side  is  going  to  rely :  see  James,  L.  J.  ibid.  p.  99. 

If  a  man  says  ' '  I  am  entitled  to  recover  an  estate  because  you  have  com- 
mitted breaches  of  covenant"  the  other  party  is  entitled  to  ask  "Tell  me 
what  breach  of  covenant  I  have  committed :  "  James,  L.  J.  in  Senboio  v.  Loiv, 
p.  99.  Accordingly  in  this  case  of  Benbow  v.  Low,  16  Ch.  D.  93,  an  action 
for  infringement  of  a  trade  mark,  the  defendants  were  held  not  entitled  to 
ask  for  quantities  of  goods  sold  by  the  plaintiff  with  the  trade  mark  on  them, 
for  such  discovery  would  not  support  any  case  raised  by  them  in  answer  to 
the  plaintiff's  case,  nor  was  it  required  in  order  to  show  the  nature  and 
character  of  the  acts  and  things  relied  on  by  the  plaintiff,  but  it  was  a  desire 
to  know  what  evidence  would  be  given  by  the  plaintiffs  in  support  of  their 
statements  and  of  the  acts  which  they  alleged  made  out  their  case:  see 
Cotton,  L.  J.  p.  99 :  and  Jessel,  M.  R.  p.  96. 

So  interrogatories  by  defendants  were  allowed  inquiring  how  a  tirm,  which 
the  plaintiff  in  his  claim  alleged  to  be  collectively  liable  to  him  for  a  cei'tain 
sum,  was  so  liable,  how  when  and  where  the  execution  of  a  certain  deed, 
alleged  to  have  been  communicated  shortly  after  the  execution,  was  so  com- 
municated, and  what  were  the  accounts  alleged  to  purport  to  be  a  partial 
account  of  the  defendants  with  their  trust  property :  John  v.  James,  1 3 
Ch.  D.  370. 

So  where  in  an  action  for  dissolution  of  partnership  the  plaintiff  alleged 
that  the  defendant  had  .  .  .  since  from  about  the  month  of  January  1878 
so  behaved  .  .  .  himself  towards  the  plaintiff  in  the  presence  ...  of  many 
of  the  patients,  and  on  other  occasions  .  .  ,  and  such  behaviour  .  .  .  had 
in  fact  lowered  the  plaintiff  in  the  estimation  .  .  of  the  patients,  the  dates 
and  particulars  of  these  occasions  had  to  be  given,  but  not  the  names  of  the 
patients  (as  being  witnesses  see  post,  p.  471) :  Lyon-v.  Tweddell,  13  Ch.  D.  375. 

Where  a  plaintiff  alleged  that  he  was  induced  to  take  shares  in  a  worth- 
less mine,  by  false  statements  in  divers  papers  and  circulars,  mentioning  only 


454  BK.  II.  CHAP.  III.  PART  I.   (a)    (b)    (2). 

one  paper,  lie  was  ordered  by  the  Court  of  Appeal,  reversing  Malms,  V.  C. 
37  L.  T.  522  (who  considered  that  the  interrogatories  inquired  into  the 
plaintifi's  evidence),  to  answer  in  effect  what  were  the  papers  and  statements, 
and  whether  he  read  them  before  he  bought  the  shares,  for  these  were  the 
material  facts  on  which  the  subsidiary  issues  would  be  raised  and  merely 
amounted  to  better  partioulars ;  Ashley  v.  Taylor,  38  L.  T.  44. 

The  following  notes  as  to  the  practice  in  respect  of  parti- 
culars may  he  useful : — 

In  aU  cases  in  which  the  party  pleading  relies  on  any  misrepresentation, 
fraud,  breach  of  trust,  wilful  default,  or  undue  influence,  and  in  aU  other 
oases  in  which  particulars  may  be  necessary  beyond  such  as  are  exemplified 
in  the  forms  aforesaid  (forms  of  pleading  in  App.  C.  D.  and  E.  to  the  rules) 
particulars,  with  dates  and  items  if  necessary,  shall  be  stated  in  the  pleading: 
provided  that  if  the  particulars  be  of  debt,  expenses,  or  damages,  and  exceed 
three  folios,  the  fact  must  be  so  stated,  with  a  reference  to  full  particulars 
already  delivered  or  to  be  dehvered  with  the  pleading :  Ord.  XIS.  r.  6.  A 
further  and  better  statement  of  the  nature  of ^the  claim  or  defence,  or  further 
and  better  particulars  of  any  matter  stated  in  any  pleading,  notice,  or  written 
proceeding  requiring  particulars  may  in  all  cases  be  ordered,  upon  such  terms, 
as  to  costs  and  otherwise,  as  may  be  just :  Ord.  XIX.  r.  7.  See  as  to  stay  of 
proceedings  under  rule  8,  post,  Bk.  III.  Ch.  VII.  Sect.  I. 

In  giving  partioulars  of  undue  influence  in  a  probate  suit  the  old  practice 
will  be  followed,  and  only  the  names  of  the  persons  charged  with  having 
exercised  undue  influence  need  be  given:  Salisbury  v.  Greville-Nugent,  50 
L.  T.  160. 

In  an  action  on  a  life  policy,  the  defendants  pleading  that  the  assured  had 
symptoms  of  a  certain  disease  were  ordered  to  give  particulars  of  the  symp- 
toms :  Marshall  v.  Emperor  Life  Assurance  Society,  L.  R.  1  Q.  B.  35. 

In  an  action  founded  on  fraudulent  representations  by  the  defendant  the 
plaintiff  was  ordered  to  amend  his  claim  by  stating  therein,  pursuant  to 
Ord.  XIX.  r.  6,  particulars  of  the  representations  therein  alleged,  and  whe- 
ther they  were  oral  or  in  writing  and  when  and  where  made :  Seliymann  v. 
Touny,  W.  N.  84,  p.  93. 

In  an  action  for  slknder  of  title,  to  the  effect  that  the  defendant  wrote  that 
the  plaintiff's  machines  were  an  infringement  of  his  patent,  particulars  of  the 
infringement  by  reference  to  the  specification  were  ordered,  for  the  defendant 
was  in  the  same  position  as  if  he  had  brought  an  action  for  infringement 
{see post,  Bk.  III.  Ch.  I.) :    Wren  v.  Weild,  L.  B.  4  Q.  B.  213. 

See  as  to  particulars  from  a  plaintiff  in  an  action  for  slander,  post,  p.  473. 
By  Ord.  XXXVI.  r.  37,  in  actions  for  Hbel  or  slander  in  which  the  de- 
fendant does  not  by  his  defence  assert  the  truth  of  the  statement  complained 
of,  the  defendant  shall  not  be  entitled  on  the  trial  to  give  evidence  in  chief, 
with  a  view  to  mitigation  of  damages,  as  to  the  circumstances  under  which 
the  libel  or  slander  was  published,  or  as  to  the  character  of  the  plaintiff, 
without  the  leave  of  the  judge,  unless  seven  days  at  least  before  the  trial  he 
furnishes  particulars  to  the  plaintiff  of  the  matters  as  to  which  he  intends  to 
give  evidence. 

In  actions  of  Hbel  particulars  are  ordered  of  the  matters  on  which  a  defen- 
dant relies  in  support  of  a  general  plea  of  justification :  Gourley  v.  Plimsoll, 
li.  E.  8  C.  P.  362  :  Jones  v.  Betoicke,  L.  E.  5  C.  P.  32  :  Stainbank  v.  Beckett, 
W.  N.  79,  p.  202  :  and  see  post,  p.  463. 

In  an  action  for  seduction  the  plaintrff  is  not  compelled  to  give  particulars 
of  the  times  and  places,  unless  the  defendant  denies  the  seduction :  Thomson 
V.  Birkley,  47  L.  T.  700. 

In  an  action  for  oaUs,  the  defendants  must  give  partioulars  of  the  acts  of 
fraud  in  a  plea  of  fraud:  M'Creight  v.  Stevens,  1  H.  &  C.  454. 
See  Whyte  v.  Ahrens,  ante,  p.  36,  as  to  particulars  of  fraud. 
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A  plaintifB  must  give  particulars  of  items  for  which  he  gives  the  defendant 
credit:   Godden  t.  Corstm,  5  C.  P.  D.  17. 

Where  there  was  a  plea  of  payment,  particulars  were  refused  in  Phipps  v. 
Sothem,  8  Dowl.  208,  set-ofE  heing  distinguished  (and  see  ante,  p.  451)  :  but 
ordered  in  Irelmid^.  Thompson,  4  Bing.  N.  C.  716. 

In  admiralty  causes  (the  practice  as  to  particulars  being  the  same  as  in  the 
other  divisions  of  the  High  Court  of  Justice  ;  The  Rory,  7  P.  B.  117,  pp.  120, 
121,  commenting  on  The  Freedom,  L.  E,.  2  A.  &  E.  346),  such  as  causes  for 
damage  to  or  loss  of  cargo,  where  a  plaintifE  alleges  that  the  damage  or  loss 
occurred  through  the  ship  not  being  reasonably  fit  to  carry  the  cargo,  or 
through  negligence  or  breach  of  duty,  he  must  give  particulars,  for  he  might 
mean  a  defect  in  the  construction  of  the  ship,  or  that  there  was  not  a  proper 
crew,  or  that  the  master  was  drunk,  or  that  he  did  not  put  the  hatches  down: 
The  Rory,  commenting  on  Tlie  Freedom,  to  some  extent  contra.  So  where  the 
defendant  alleged  that  it  occurred  by  excepted  accidents  or  perils,  he  was 
ordered  to  give  particulars:  Hakon  Adelstein,  43  L.  J.  Adm.  9.  So  the 
plaintiff  must  give  particulars  of  his  claim :  The  Wetterhorn,  34  L.  T.  587  : 
N.  F.  XeiUon,  ibid. 


3.  As   to   the  Party^s   Version  of  a   Transaction,  Matter,  or 
Conversation. 

Grenerally  it  would  seem  that  wliere  tlie  nature  of  a  trans- 
action or  what  happened  on  a  particular  occasion  is  an  issue 
ia  dispute  in  an  action,  each  party  must  give  his  own  version 
of  the  matter,  that  is  to  say,  of  the  material  facts  as  distin- 
guished from  the  evidence  of  those  facts :    see  Bolclwiv  v. 
Fisher,  10  Q.  B.  D.  p.  170,  cited  ante,  p.  139 ,  and  post  (loss 
of  ship) :  Pavitt  v.  North  Metropolitan  Tramioays  Co.  (acci- 
dent), and  other  cases  cited  ante,  pp.  141 — 142  :  where  it  was 
held  that  discovery  of  this  nature  iu  the  shape  of  the  informa- 
tion of  the  party's  agents  or  servants  who  were  present,  the 
party  himself  not  heing  present,  must  be  given:  (not  his 
witnesses'  accounts  :  see  Anderson  v.  Bank  of  British  Columbia, 
2  Ch.  D.  p.  658  :  hut  that  his  agent  wUl  be  his  witness  is  no 
protection  against  discovering  the  agent's  information,  see 
ante,  p.  364) :    and  see  also,  post,  as  to  conversations.     No 
doubt  in  Peppiatt  v.  Smith  (cited  post,  p.  469),  interrogatories 
were  disallowed  on  the  ground,  see  p.  132,  that  they  required 
the  plaintiffs  to  give  their  version  of  the  transaction  (an  acci- 
dent).    But  qu.  whether  this  decision  can  stand  with  the 
other  cases  also  cited,  post,  pp.  469—470  :  and  see  Jones  v. 
London  Road  Car  Co.  ante,  p.  93. 

See  an  exceptional  case  of  Qrumbrecht  v.  Parry  (loss  of 
ship),  cited  post,  p.  459,  and  distinguished  from  Bolckow  v. 
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Fisher,  ante  :  the  interrogatories  being  held  inadmissible  as 
being  founded  on  a  hypothetical  state  of  facts :  see  also  a  par- 
ticular interrogatory  in  The  Radnorshire  referred  to  post, 
p.  460. 

It  may  be  noted  that  in  admiralty  actions  of  collision  each 
party  is  bound  to  give  by  his  preliminary  case  his  own  or  the 
captain's  history  of  the  collision :  see  post,  Bk.  III.  Ch.  III., 
Sect.  III.  as  to  this,  and  generally  as  to  discovery  in  admiralty 
causes. 

"Where  a  parol  consent  and  authority  (by  a  deceased  person, 
See  post,  referring  to  Bade  v.  Jacobs,  JUawkins  v.  Carr,  &o.  but 
the  decision  was  not  based  on  this)  was  set  up  as  a  defence 
the  substance,  not  the  details,  of  the  conversation  on  which 
the  defendant  relied  must,  it  was  held,  be  given  by  way  of 
discQvery :  Hade  \.  Jacobs,  3  Ex.  D.  p.  337  :  A.  G.  v.  Gaskill, 
20  Oh.  D.  pp.  629;  531. 

Where  both  parties  consider  a  conversation  material  and 
there  is  a  dispute  as  to  what  passed  at  it,  it  seems  that  the 
plaintiff  has  a  right  to  get  from  the  defendant  his  version  to 
the  best  of  his  recollection  of  the  conversation:  it  may  be 
useful  as  an  admission,  and  so  save  the  trouble  of  calling  wit- 
nesses to  state  what  passed :  the  defendant  has  no  right  to 
wait  to  give  his  version  until  he  has  seen  what  the  witnesses 
(here  the  plaintiff's  solicitor)  present  on  the  other  side :  see 
A.  G.  V.  Gaskill,  pp.  627,  529  :  (and  see  as  to  this  last  point, 
ante,  p.  133). 

Conversations  between  the  plaintiff  and  defendant's  agent 
were  ordered  to  be  given  by  the  plaintiff  in  answer  to  inter- 
.  rogatories  in  a  common  law  case  of  Rew  v.  Hutchins,  10  0.  B. 
N.  S.  p.  837. 

Thesiger,  L.  J.  in  Fisher  v.  Owen,  8  Ch.  D.  p.  657,  con- 
sidered that  interrogatories  inquiring  into  conversations  were 
as  a  rule  objectionable,  though  in  the  particular  case  he  held 
an  interrogatory  calling  for  a  general  statement  of  a  conver- 
sation justifiable,  it  having  passed  between  a  deceased  person 
(see  post  (4),  referring  to  Fade  v.  Jacobs,  ITawkins  v.  Carr, 
&o.)  and  the  interrogated  party  and  a  person  charged  to  be  a 
party  to  the  conspiracy,  and  no  other  person  being  present. 
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The  occasion  of  the  conversation  relied  on  must  be  given : 
John  V.  James,  13  Ch.  D.  p.  374 :  Lyon  v.  Tweddell,  ibid. 
p.  375. 


4.  Further  Illustrations  of  this  (see  ante,  p.  448)  Purpose  of 

Discover//. 

See  also  post,  Bk.  III.-  Chap.  I.  as  to  patent  actions :  and 
post,  p.  473,  as  to  interrogatories  inquiring  into  the  contents 
of  the  adversary's  documents. 

Where  a  defendant  set  up  an  agreement  by  way  of  counter-  claim  he  was 
held  bound  to  answer  when  where  and  how  it  was  entered  into  and  the  par- 
ticulars of  it :  Biin-ett  v.  Burrett,  W.  N.  80,  p.  193  :  see  as  to  production  of 
an  agreement  the  subject  of  an  action,  ante,  p.  257.  '     .• 

In  Infflessi  v.  Spartali,  29  Beav.  564,  the  defendants,  beiag  asked  by  what 
doemnenta  they  were  invested  with  certain  authorities  claimed  by  them,  were 
held  bound  to  specify  the  particular  letters  on  which  they  relied  and  not 
merely  to  refer  to  certain  correspondence  generally. 

"Where  in  a  copyright  suit  a  defendant  alleged  that  certain  information 
which  the  plaintiff  asserted  had  been  taken  from  his  own  book  was  obtained 
from  oi-iginal  sources  he  was  ordered  to  say  what  those  sources  were  :  Kellu 
V.  TFyman,  17  "W.  E.  399. 

In  an  action  for  specific  performance  of  an  agreement  to  purchase  what 
was  alleged  to  be  a  secret  process,  the  defendant,  saying  that  it  was  no  secret, 
that  other  persons  had  used  it  and  that  the  plaintiff  had  himself  disclosed  it 
to  other  persons,  was  ordered  to  discover  the  names  and  addresses  of  these 
persons,  for  the  plaintiff  was  entitled  to  know  the  particular  charges  he  had 
to  meet:  EuhligerY.  Bailey,  W.  N.  81,  p.  165:  and  see  post,  p.  651,  as  to 
patent  actions  where  similar  discovery  is  ordered. 

In  Fade  v.  Jacobs,  3  Ex.  D.  335,  the  administrators  of  an  intestate  sued  for 
breach  of  covenant  and  the  defendant  alleged  that  the  intestate  had  verbally 
consented  to  the  breach.  The  defendant  was  compelled  to  answer  when  the 
consent  was  given  and  what  was  the  substance  of  the  conversation  (see  ante, 
p.  456,  as  to  conversations)  which  took  place. 

In  two  cases  of  Haickins  v.  Carr  and  Farsons  v.  Carr,  L.  E.  1  Q.  B.  89, 
followed  in  Hills  v.  Wates,  L.  K.9C.  P.  688,  the  common  law  judges  allowed 
discovery  beyond  what  they  considered  was  consistent  with  the  common  law 
practice  on  the  ground  that  the  matters  as  to  which  discovery  was  sought 
having  been  transacted  with  a  person  then  deceased  lay  solely  within  the 
knowledge  of  the  person  interrogated  :  (see  as  to  this  ante,  pp.  299 — 300).  In 
Hawkins  v.  Carr  the  action  was  brought  by  surviving  partners  of  a  firm  for 
the  price  of  goods  bought  by  the  defendant :  the  defendant  pleaded  a  settle- 
ment of  the  account  with  the  deceased  partner.  Parsons  v.  Carr  was  an 
action  brought  in  respect  of  the  same  subject-matter  by  the  executors  of  the 
deceased  partner.  In  each  case  the  defendant  was  compelled  to  answer  in- 
terrogatories inquiring  into  the  alleged  settlement.  Hill  v.  Wates  was  an 
action  brought  by  the  executors  on  a  promissory  note  given  to  the  testator ; 
and  the  defendant  pleading  payment  to  the  testator  was  compelled  to  answer 
interrogatories  inquiring  into  the  circumstances  of  the  payment.  Cotton, 
Iv.  J.  in  Bade  v.  Jacobs,  3  Ex.  D.  p.  337,  considers  that  it  may  sometimes 
happen  that  an  executor  or  administrator  may  properly  interrogate  as  to 
circumstances  which  lay  within  the  knowledge  of  the  deceased  person  whom 
he  represents  :  see  further,  ante,  p.  456. 
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Where  the  plaiutifE  charged  that  certain  securities  w6re  given  for  money- 
lent  at  play  and  inquired  what  consideration  the  defendant  gave  for  them  it 
was  held  insufficient  to  say  ' '  for  money  lent ; ' '  Sloman  v.  Kelly,  3  T.  &  C. 
673. 

In  a  common  law  action  for  money  had  and  received  to  recover  a  moiety 
of  the  rent  of  a  churchyard  and  of  the  tithe  rentcharge  brought  by  a  rector 
against  Ms  patron,  the  defendant  set  up  a  claim  by  prescription  and  as  to 
the  tithe  rentcharge  imder  an  old  agreement  under  the  Tithe  Commutation 
Act  between  a  predecessor  of  the  plaintiff  himself  and  other  landowners  by 
which,  as  he  alleged,  it  was  directed  to  be  paid  in  equal  shares  to  the 
plaintiff's  predecessor  and  himself.  The  plaintifi  was  allowed  to  put  in- 
terrogatories inquiring  into  the  character  of  the  defendant's  title  and  the 
quahty  of  his  possession,  but  not  (see  ante,  p.  447,  as  to  this  expression)  to 
disclose  the  manner  in  which  he  intended  to  establish  it.  He  was  therefore 
protected  from  saying  by  what  authority  he  had  received  the  tithes  and  rent- 
charges  ;  but  he  was  ordered  to  answer  how  long  he  and  his  predecessors  had 
been  in  possession  of  the  rent  and  rentcharge  and  other  circumstances 
relating  thereto,  and  to  give  the  names  of  such  predecessors  in  title :  Towne 
V.  Cocks,  L.  R.  9  Ex.  5.  See  generally  as  to  discovery  of  the  nature  of  a 
party's  title  in  actions  for  the  recovery  of  land,  post,  Pt.  III.  Sect.  I.  (e)  and 
II. ;  and  see  Commissioners  of  Sewers  v.  Glasse  and  IBute  v.  Lewis,  cited  ante, 
p.  452. 


As  regards  discovery  of  this  kind  (see  ante  (a)  and  (b),  at 
p.  448),  tbere  seems  to  be  no  distinction  (see  as  to  any  sucli 
distinction  with  respect  to  discovery  of  the  nature  of  the 
adversary's  title  in  actions  for  the  recovery  of  land  and  in 
particular  as  to  a  plaintiff's  obligation  in  this  respect  in 
certain  actions  {post,  pp.  616,  525,  529,  631)  between  the 
position  of  plaintiff  and  defendant.  There  is  no  such  doctrine 
for  instance  as  that  a  plaintiff  attacking  some  other  person 
must  disclose  everything  on  which  he  relies  for  the  pur- 
pose of  his  attack :  see  Lord  Selborne  in  Minet  v.  Morgan, 
L.  E.  8  Ch.  p.  864 :  and  post,  p.  530,  referring  to  Wigr. 
But  see  ante,  pp.  243,  245,  in  reference  to  the  greater  obliga- 
tion to  produce  documents  referred  to  in  his  pleadiugs  im- 
posed on  him  by  Ord.  XXXI.  r.  15.  See  also  post,  pp.  467 — 
468. 


B.  Discovery  tending  to  impeach  or  weaken  the  Adversary's  Case. 

The  other  of  the  two  legitimate  purposes  of  discovery 
referred  to  ante,  p.  446,  as  being  propositions  between  which 
and  the  rule  negativing  the  right  to  discovery  of  the  adver- 
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saxy's  evidence  the  dividing  line  is  in  many  cases  very  diffi- 
cult to  draw,  may  be  thus  stated  in  Lord  Cottenham's 
language  in  ^.  G^.  v.  Corp.  London,  2  M.  &  Gr.  :  a  party  is 
entitled  to  discovery  not  only  of  that  which  constitutes  his 
own  title  but  to  repel  the  defence  which  he  expects  will  be 
set  against  him,  p.  257,  of  everything  which  may  enable  him 
to  defeat  the  title  expected  to  be  set  up  against  him,  p.  260 ; 
to  rebut  the  adversary's  evidence  in  support  of  his  case  :  see 
Glascott  V.  Copper  Miners  Co.  11  Sim.  p.  312. 

This  discovery  is  directed  not  to  the  adversary's  case  but 
to  the  purpose  of  attack  upon  or  impeaching  his  case  :  see 
Wigr.  PI.  343 :  and  see  post,  pp.  464,  465.  Interrogatories 
are  admissible  which  advance  the  party's  own  case  by 
damaging  that  of  his  opponent :  see  Sail  v.  Liardet,  W.  N. 
83,  p.  176,  cited  post,  p.  467  :  see  also  as  to  production  of 
documents  for  this  purpose,  post,  pp.  494 — 499.  A  plaintiff 
(see  as  to  any  distinction  between  plaintiff,  and  defendant, 
post,  p.  467)  may  not  only  interrogate  in  support  of  his  own 
case  but  also  for  the  purpose  of  destroying  the  defendant's 
case :  Brett,  M.  E,.  in  GrumlrecM  v.  Parry,  32  W.  E.  558, 
affirming  the  court  below,  32  W.  E.  203  :  49  L.  T.  570,  on 
one  ground,  see  post,  but  expressly  disapproving  another  of 
the  grounds  of  that  decision,  namely  that  discovery  directed 
towards  rebutting  the  defendant's  case  was  inadmissible. 

The  above  case  of  GrumlrecM  v.  Parry  illustrates  the 
difficulty  of  drawing  the  line  in  this  respect  under  the  present 
meagre  form  of  pleadings  (see  further  po^it,  p.  464),  just  as 
under  the  old  common  law  practice  :  see  post,  p.  460.  The 
judgment  of  Grove,  J.  is  based  on  the  inadmissibility  of 
detailed  interrogatories  founded  upon  a  state  of  facts  for 
which  no  foundation  has  been  laid  by  allegations  in  the 
pleadings,  and  which  for  anything  that  appears  may  be 
wholly  imaginary :  following  out  in  fact  the  practice  imder 
the  0.  L.  P.  Act :  see  post,  p.  461 :  and  see  post,  p.  464,  in 
connection  with  the  equity  practice. 

The  action  was  to  recover  damages  for  non-delivery  of  goods  shipped  on 
the  defendant's  ship ;  the  plaintiff  alleged  that  the  ship  was  not  seaworthy 
at  the  time  she  sailed :  the  defendant  pleaded  the  excepted  perils.  The 
plaintifl  interrogated  for  the  purpose  of  rebutting  this  defence,  and  the  inter- 
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rogatories  were  framed  on  the  assumption  that  the  loss  occurred  through 
some  valve  or  pipe  having  been  left  open,  no  suggestion  of  this  kind  how- 
ever being  made  in  the  pleadings.  The  interrogatories  were  struck  out  (see 
aiite,  p.  107)  under  r.  7  of  Ord.  XSXI. ;  per  Huddleston,  B.  on  the  ground 
that  the  object  was'  to  anticipate  the  defendant's  case  or  to  meet  the  case 
which  the  plaintiff  anticipated  would  be  set  up,  and  were  therefore  inadmis- 
sible (but  on  this  point  reversed  see  ante),  and  with  difficulty  distinguishing 
Bolckow  V.  Fisher,  10  Q.  B.  D.  161*  :  per  Grove,  J.  on  the  ground  that  the 
interrogatories  did  not  ask  whether  certain  things  happened  or  were  done 
which  might  be  expected  in  the  ordinary  course  of  navigation  as  in  Bolekow 
V.  Fisher  (where,  the  defence  being  that  the  ship  was  stranded  in  a  fog,  the 
plaintiff  interrogated  as  to  when  Portland  was  sighted,  what  course  was 
being  steered,  and  as  to  taking  soundings  and  other  matters ;  see  further, 
ante,  pp.  139 — 140),  but  were  based  on  a  mere  hypothetical  state  of  facts; 
and,  in  answer  to  the  argument  that  the  defendant  had  only  to  deny  the  facts 
if  they  were  untrue,  that  in  this  case  the  defendant  would  be  compelled  to 
make  inquiries  of  his  agents  and  servants,  and  that  it  was  unreasonable  to 
put  him  to  this  expense  for  the  purpose  of  answering  interrogatories  of  such 
a  character.  The  decision  was  affirmed  on  appeal  on  the  ground  that  the 
interrogatories  were  prolix,  see  ante,  p.  107. 

The  following  interrogatory  was  struck  out  (under  the 
old  rule,  but  qu.  see  ante,  p.  105)  as  too  vague  : 

"  Is  there  any  act  command  fact  matter  or  thing  not  disclosed  in  your 
answers  to  the  above  interrogatories  which  it  is  material  to  the  defendants 
to  know  for  the  purpose  of  defeating  your  claim  in  this  action,  or  for  the 
purpose  of  rendering  you  liable  for  all  or  some  of  the  damage  resulting  from 
the  collision  mentioned  in  the  statement  of  claim  ?  If  yea,  set  it  forth. 
State  when  it  happened  and  who  can  depose  to  the  same.  The  action  was 
an  action  of  damage  for  collision  of  ships"  :  The  Radnorshire,  5  P.  D.  172. 

1.   The  Common  Law  Practice. 

In  this  respect  again  (see  ante,  p.  450)  the  measure  of  dis- 
covery allowed  by  the  common  law  courts  under  the  C.  L.  P. 
Act  seems  to  have  fallen  somewhat  short  of  that  which  was 
allowed  in  equity. 

The  party's  right  of  discovery  was  rigidly  confined  (see 
the  reasons  ante,  p.  lllf)  to  such  as  was  required  in  support 

*  In  Bolckow  V.  Fisher  (see  ante,  p.  139)  no  objection  had  been  made  to  the 
matter  of  the  interrogatories  except  that  they  involved  the  obligation  of 
applying  to  agents  servants  &c.  for  information :  and  the  objection  was 
overruled. 

t  Generally  it  may  be  noted  that  under  sect.  51  of  the  0.  L.  P.  Act,  1854, 
they  did  not  consider  themselves  bound  by  the  practice  in  equity :  see  Hill  v. 
Campbell,  L.  R.  10  0.  P.  pp.  234 — 235,  244,  referring  to  Osborn  v.  London 
Dock  Co.  10  Exch.  p.  702 :  andBartlett  v.  Zewis,  12  C.  B.  N.  S.  pp.  261,  262 : 
though  see  Hawkins  v.  Carr,  L.  E,.  1  Q.  B.  p.  93 :  Fdwards  v.  Wakefield,  6 
E.  &  B.  462,  p.  467  :  Whateley  v.  Crowter,  5  E.  &  B.  p.  712  :  Martin  v.  Hem- 
ming, 10  Exch.  478.  In  Jourdain  v.  Falmer,  L.  K.  1  Ex.  p.  106,  Channel!  B. 
considered  that  the  equity  rules  were  generally  taken  by  the  common  law 
judges  as  a  guide  in  determining  whether  interrogatories  should  be  allowed. 
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of  or  was  relevant  to  a  definite  case  set  up  or  intended  to  be 
(a  mere  suggestion  that  it  might  be  material  to  a  particular 
line  of  defence  was  not  sufficient  unless  an  intention  was 
shown  of  adopting  it:  see  Alexandra  Dock  Co.  v.  Elliott,  2t3 
L.  T.  p.  848)  set  up  by  him :  anything  be^ondjhig  being 
considered  to  be  an^  at^tempt^oljO'sli  out  aTcase,  or  on  the 
chance  of  getting  hold  of  facts  to  help  his  case,  or  to  see  how 
the  adversary  was  going  to  shape  his  case  (see  ante,  p.  447, 
as  to  this  expression),  or  what  facts  he  would  be  able  to 
prove :  see  Jourdain  v.  Palmer,  L.  E.  1  Ex.  p.  106  :  Moor  v. 
Roberts,  2  G.  B.  N.  S.  pp.  679—680 :  Atter  v.  WilUson,  7 
W.  E.  26/)  :  Alexandra  Dock  Co.  v.  Elliott,  p.  848 :  Edwards 
V.  Wakefield,  6  E.  &  B.  pp.  468—469  :  Lush  Pr.  855—856 : 
Derby,  ^c.  Bank  v.  Lumsden,  L.  E.  5  0.  P.  107 :  Finney  v. 
Foricood,  L.  E.  1  Ex.  6.  See  also  Grumbrecht  v.  Parry,  cited 
ante,  p.  469  (since  the  Jud.  Act). 

Discovery  therefore  for  the  purpose  of  negativing  or  re- 
butting the  adversary's  case  was  frequently  regarded  (and 
see  Grumbrecht  v.  Parry,  ante,  p.  459)  as  an  attempt  to 
inquire  into  the  adversary's  case  unless  some  specific  founda- 
tion was  laid.  It  may  however  be  noted  that  in  Goodman  v. 
Solroyd  (cited ^os^),  p.  844,  Williams,  J.  said,  "  It  is  no  viola- 
tion of  the  rule  which  excludes  a  party  from  prying  into  the 
evidence  by  which  his  adversary's  case  is  to  be  supported  to 
hold  that  a  defendant  may  be  interrogated  in  order  to  show 
that  his  defence  is  nought,"  citing  the  language  of  Lord  Cot- 
tenham  in  ^.  G.  v.  Corp.  of  London,  referred  to  ante,  p.  459. 

Where  a  distinct  case  of  fraud  (and  see  Whyte  v.  Ahrens, 
ante,  p.  36)  was  alleged  discovery  of  this  nature  would  be 
allowed ;  but  a  mere  suggestion  of  fraud  was  not  enough 
unless  some  foundation  for  the  charge  were  laid :  see  Derby, 
8fc.  Bank  v.  Lumsden  (cited  post,  p.  462),  p.  111.  The  fol- 
lowing cases  illustrate  the  point : — 

In  Bayley  v.  Griffiths,  1  H.  &  C.  429  (and  see  ante,  p.  451),  an  action  on  a 
promissory  note,  the  plaintiff,  having  alleged  in  his  reply  that  »  deed  of 
arrangement  made  by  the  defendant  with  his  creditors  which  was  set  up  as 
a  defence  was  procured  by  fraud  and  the  debts  fictitious,  was  allowed  to 


In  Day  C.  L.  P.  p.  307,  it  is  said  that  the  courts  were  guided  by  the  prin- 
ciples on  which  a  court  of  equity  allowed  discovery  but  with  the  necessary 
modifications  required  by  the  difference  of  subject-matter. 
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interrogate  as  to  facts  connected  with  the  execution  of  the  deed,  the  credi- 
tors' meetings,  and  their  debts  names  &c.  So  in  Goodman  v.  Solroyd,  cited 
ante,  p.  451,  a  similar  case.  See  also  Bartlett  v.  Lewis,  cited  ante,  p.  320 
(interrogatories  to  show  that  a  bankrupt's  certificate  was  void) :  and  see  post, 
p.  463,  referring  to  these  cases. 

In  Zarifi  v.  Thornton,  26  L.  J.  Ex.  214,  an  action  on  a  policy  of  insurance 
on  cargo,  the  defendants,  pleading  denial  of  the  policy  and  the  plaintiffs' 
interest,  were  not  allowed  (as  disclosing  the  plaintiffs'  case,  see  ante,  p.  450) 
to  ask  as  to  the  execution  of  the  policy  or  the  purchase  of  the  cargo,  but 
upon  an  affidavit  suggesting  that  a  portion  of  the  cargo  had  been  recovered 
by  the  plaintiffs  they  were  allowed  to  interrogate  thereto. 

If  the  defence  to  be  founded  on  a  plea  of  non  est  factum  is  that  the  deed 
was  to  operate  as  an  escrow,  it  would  be  open  to  the  defendant  to  ask  ques- 
tions about  the  dehvery  of  the  deed :  so  if  the  defence  was  that  the  signature 
was  improperly  obtained,  to  inquire  about  the  circumstances  of  signing: 
Alexandra  Iloek  Co.  v.  Elliott,  p.  847 :  and  in  this  case  interrogatories  by  the 
defendant  were  disallowed  which  inquired  as  to  various  circumstances  con- 
nected with  the  signatures  of  directors  to  the  contract  sued  upon,  no  special 
defence  to  which  they  might  relate  having  been  set  up,  following  Bechervaise 
V.  G.  JV.  R.  Co.  L.  K.  6  0.  P.  36.  See  however  Olascott  v.  Copper  Miners  Co. 
11  Sim.  305,  a  bill  of  discovery  in  aid  of  the  defence  to  an  action  on  a  con- 
tract, where  the  plaintiffs  in  the  action  were  ordered  to  answer  whether  or 
not  they  were  the  vendors  and  whether  or  not  the  contract  was  fictitious, 
the  bill  however  containing  an  allegation  to  that  effect. 

In  Mary  or  Alexandra,  L.  R.  2  A.  &  E.  319,  where  the  equity  practice  of 
discovery  was  expressly  adopted,  interrogatories  were  allowed  to  be  admi- 
nistered by  the  plaiatiffs,  the  United  States  Government,  inquiring  into  the 
title  by  which  the  present  owners  had  acquired  the  ship,  whether  certain 
documents  and  transfers  set  up  were  not  colourable,  and  whether  the  true 
owners  were  not  the  rebel  government,  the  interrogatories  having,  see 
p.  323,  a  bon^  fide  tendency  not  merely  to  negative  and  destroy  the  de- 
fendants' title  but  to  aifirm  and  render  evident  that  of  the  plaintiffs  (see  as 
to  this  ^dmtpost,  p.  497). 

In  an  action  of  trover  for  barley  by  indorsees  of  the  bill  of  lading  from 
the  consignees  against  the  shipowners  who  had  delivered  the  barley  to  the 
consignees  without  requiring  the  production  of  the  bill  of  lading,  the  de- 
fendants, on  a  special  affidavit  in  which  they  suggested  that  the  bill  of 
lading  was  indorsed  to  the  plaintiffs  after  dehvery  of  the  barley  or  that  the 
plaintiffs  having  the  bill  in  their  possession  knowingly  allowed  the  ship- 
owners to  deliver  the  barley,  were  allowed  to  administer  interrogatories,  a 
foundation  having  been  thus  laid  for  them,  for  the  purpose  of  ascertaining 
these  facts  in  order  to  support  their  attempt  to  displace  the  plaintiffs'  prima 
facie  title:  Derty  Commercial  Bank  v.  Zumsden,  L.  E.  6  C.  P.  107. 

In  another  action  of  trover  for  cotton  {Finney  v.  Fortvood,  L.  R.  1  Ex.  6) 
interrogatories  by  the  defendant  asking  the  plaintiff  how  and  when  he  first 
became  possessed  of  the  cotton  and  as  to  his  dealings  with  the  person  who 
had  sold  it  to  the  defendant  were  disallowed,  as  to  the  last  on  the  ground 
that  no  allegations  as  to  any  such  dealings  had  been  made  as  a  basis  for 
them,  and  as  to  the  others  that  they  were  interrogatories  inquiring  into  the 
plaintiff's  title  and  therefore  (see  ante,  p.  451)  improper. 

Other  cases  wliere  interrogatories  were  allowed  or  dis- 
allowed according  as  it  was  considered  that  they  were  put 
to  support  a  definite  case  set  up  or  to  fish  out  a  case  by 
finding  flaws  in  the  opponent's  case : — 

Moor  V.  Roierts,  2  C.  B.  N.  S.  671  (and  see  ante,  p.  451),  action  by  mort- 
gagee to  recover  deficiency  on  sale ;  interrogatories  by  defendant  as  to 
manner  of  conducting  the  sale  disallowed,  no  specific  defence  being  raised : 
Morris  v.  Bethell,  L.  R.  4  C.  P.  765,  action  by  indorsee  of  bill  of  exchange 
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against  the  acceptor,  his  defence  being  that  it  was  not  his  acceptance,  inter- 
rogatories by  the  plaintiflE  disallowed  which  asked  whether  another  bill 
similarly  accepted  had  not  been  paid  by  the  defendant,  for  there  being  no 
allegation  that  the  defendant  had  given  a  general  authority  to  accept  bills 
in  that  form,  the  interrogatories  were  irrelevant.  In  Eew  v.  Hutchins,  10 
C.  B.  N,  S.  829,  an  action  for  commission  on  a  contract,  the  defendant  was 
allowed  to  interrogate  the  plaintiff  as  to  facts  and  communications  connected 
with  the  contract  but  not  for  the  purpose  of  disproving  the  general  custom 
of  the  trade  on  which  it  was  behoved  (see  ante,  p.  459)  the  plaintiff  intended 
to  rely :  (see  as  to  this  last  point  Girdlestone  v.  N.  B.  Insurance  Co.  referred 
to  post,  p.  467).  In  Zychlinski  v.  Maltby,  10  C.  B.  N.  S.  838,  an  action  for 
malicious  prosecution  on  a  charge  of  obtaining  money  on  false  pretences,  the 
defendant  was  allowed  (subject  to  any  objection  on  criminatory  grounds,  see 
ante,  p.  320)  to  interrogate  as  to  certain  matters  on  which  he  intended  to 
rely  as  showing  reasonable  cause  for  the  prosecution.  The  decision  in  the 
two  last  cases  and  in  Barthtt  v.  Lewis,  and  Bayley  v.  Griffiths,  ante,  p.  461, 
were  supported  in  Sterny.  Sevastopolo,  14  C.  B.  N.  S.  pp.  740,  741,  citeipost, 
on  the  ground  that  the  interrogatories  were  directed  to  ascertain  definite 
facts  material  to  the  applicant's  case  although  the  effect  might  be  (see  as  to 
this ^os<,  p.  465)  to  disclose  the  adversary's  case.  In  Stewart  v.  SmitJi,  L.  K. 
2  C.  P.  293,  an  action  for  malicious  prosecution  on  a  charge  of  stealing  books 
interrogatories  by  the  defendant  were  allowed,  following  Zychlinski  v.  Maltby, 
requiring  the  plaintiff  to  state  whether  the  books  were  not  in  his  possession 
and  when  and  how  he  got  them. 

Actions  for  Xiibel. — See  as  to  discovery  from  defendants  in  action  for 
libel,  ante,  pp.  319,  347 — 348,  in  connection  with  the  subject  of  criminatory 
discovery.  As  to  the  right  of  a  defendant  to  interrogate  the  plaintiff  the 
court  seems  to  have  considered  (see  as  to  the  old  equity  practice  in  this  par- 
ticular respect,  ante,  p.  348)  that  a  defendant  pleading  justification  ought 
primarily  at  all  events  to  be  able  to  justify  the  libel  by  his  own  means  and 
should  not  be  allowed  to  fish  out  a  defence  by  discovery.  In  Gourley  v. 
Flimsoll,  L.  K.  8  0.  P.  362  (see  also  this  case,  ante,  p.  99,  in  connection  with 
discovery  prior  to  giving  particulars),  an  action  for  Ubel  based  on  charges  of 
overloading  &c ships,  the  court  refused  the  defendant  leave  to  ad- 
minister interrogatories  before  he  had  compKed  or  at  all  events  attempted  to 
comply  with  an  order  for  particulars  intended  to  be  relied  on  under  his  pleas 
of  jiiBtification,  on  the  ground  that  it  was  an  attempt  to  fish  out  a  defence 
(p.  375)  and  not  for  the  purpose  of  supporting  a  defence  already  put  forward. 
See  also  Metropolitan,  %c.  Co.  v.  Hawkins,  citedipoat,  p.  513.  In  Buchanan  v. 
Taylor,  W.  N.  76,  p.  73,  the  defendant  pleading  justification  was  allowed  to 
ask  whether  the  plaintiff  wrote  the  particular  articles  on  which  he  sought  to 
justify,  but  not  what  articles,  only  the  particular  circumstances. 

Actions  for  Slander. — The  plaintiff  would  only  be  allowed  to  inter- 
rogate as  to  the  words  used  on  the  occasions  in  question  under  special  cir- 
cumstances, as  where  it  was  shown  by  affidavit  that  a  slanderous  imputation 
of  a  definite  character  had  been  made  by  the  defendant  against  the  plaintiff, 
and  he  had  no  means  of  ascertaining  the  exact  terms  of  the  slander  except 
by  interrogatories,  the  only  persons  able  to  give  the  information  refusing  to 
give  it :  Atkinson  v.  Foshrooke,  L.  R.  1  Q.  B.  628,  pp.  630,  631.  In  Stern  v. 
Sevastopolo,  12  C.  B.  N.  S.  249,  the  plaintiff  interrogated  to  the  following 

effect : "  Did  you  speak  or  publish  the  words  set  out  in  the  declaration,  or 

any  and  which,  or  any  and  what  other  words  conveying  the  same  or  similar 
imputations  ?  When,  where  and  to  whom  did  you  speak  and  publish  themP" 
They  were  disallowed  as  vague  and  fishing.  And  in  Atkinson  v.  Fosbrooke 
the  different  circumstances  of  the  two  cases  were  pointed  out.  In  Colonial 
Assurance  Co.  v.  Frosser,  W.  N.  76,  p.  65,  where  the  defendant  admitted  the 
conversation  but  denied  that  he  used  the  slanderous  words,  and  said  that 
what  he  said  was  true,  particiilars  were  refused  as  immaterial.  See  as  to  the 
names  of  the  persons  in  whose  presence  the  slanders  were  uttered,  post, 
p.  473,  referring  to  Bradbury  v.  Cooper. 
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2.   The  Equity  Practice. 

This  distinction,  which  was  observed  in  the  common  law 
courts  (see  ante  (1),  and  see  ante,  p.  459,  referring  to  Grunihrecht 
V.  Parry,  since  the  Jud.  Act)  between  interrogatories  pointed 
to  some  particular  case  raised,  or  intended  to  be  raised  and 
interrogatories  not  so  pointed,  was  recognized  in  equity,  al- 
though, for  reasons  to  which  reference  will  immediately  be 
made,  the  difficulty  did  not  so  often  arise  in  practice.  Where 
a  party  makes  a  specific  case  of  his  own  and  asks  discovery  in 
opposition  to  the  defence,  but  which  is  addressed  to  the  proof 
of  a  case  specifically  made  in  the  bill,  it  is  clearly  distinguish- 
able in  principle  as  well  as  in  fact  from  a  direct  inquiry  into 
the  evidence  of  -his  opponent's  case  :  "Wigr.  PI.  114.  Where 
a  plaintiff  makes  a  case  in  his  bill  which  would  disprove  the 
truth  of  or  otherwise  invalidate  the  defence,  he  may  be  en- 
titled to  discovery  from  the  defendant,  in  order  to  enable  him 
so  to  impeach  the  defendant's  case :  Wigr.  PL  342.  See  also 
observations  of  LordlEaBEierley  in  Bovill  v.  Ooodier,  referred 
to  post,  p.  553,  and  other  patent  actions  there  cited. 

The  point  arose  in  equity  more  often  in-  connection  with  the  production  of 
documents  (as  to  which  see  post,  p.  500)  than  with  interrogatories.  As  re- 
gards the  plaintiff's  interrogatories,  each  of  them  was,  as  a  rule,  founded 
upon  a  specific  allegation  in  the  bill  (see  ante,  p.  Ill),  and  they  were  delivered 
before  the  defence  in  the  form  of  the  plea  or  the  answer  was  put  in.  A 
plaiutifE  could  hardly  in  the  nature  of  things  interrogate  for  the  purpose  of 
disproving  some  matter  alleged  in  the  defence  unless  it  had  been  anticipated 
by  the  bill.  "Where  a  pure  affirmative  plea  was  put  in,  that  is  of  something 
not  anticipated  or  mentioned  in  the  biH,  the  plaintiff  was  not  entitled  to  any 
discovery  at  all,  for  his  case  as  stated  in  the  biE  was  admitted,  see  ante,  p. 
15,  n.  As  regards  a  defendant's  interrogatories,  although  they  were  admi- 
nistered after  the  plaintiff's  case  was  put  forward  and  when  therefore  the  dis- 
proof of  the  plaintiff's  case  was  a  part  of  the  defendant's  case,  yet  theymust 
have  been  founded  in  the  same  way  upon  a  cross  bill  or  concise  statement : 
their  relevancy  being  determined  by  reference  to  the  statements  in  the  bill 
and  the  defendant's  answer  thereto. 

Certainly,  whether  for  the  reason  above  stated  or  whether 
to  some  extent  perhaps  from  the  different  nature  of  the  actions, 
the  point  did  not  arise  in  equity  with  the  same  frequency  as 
it  arose  at  common  law  under  the  0.  L.  P.  Act  and  as  it 
does  arise  under  the  present  practice  (see  also  ante,  p.  112  and 
ante,  p.  459)  that  is  to  say  how  far  a  party  who  has  traversed 
a  particular  part  of  his  adversary's  case  without  making  any 
specific  counter  allegation  but  thereby  clearly  makes  it  a 
matter  in  question  in  the  action  may  interrogate  to  support 
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his  traverse.  That  he  is  entitled  to  some  discovery  is  clear, 
but  it  should  seem  of  a  less  searching  character  than  where 
particular  allegations  are  made :  see  further  Grumhrecht  v. 
Parry,  cited  ante,  p.  459  :  see  also  Metcalfe  v.  Harvey,  Bell- 
woody.  Wetherell,  and  other  cases  cited  jjosif,  pp.  531 — 533. 


3.  Interrogatories  the  Answers  to  which  may  or  may  not  support 
the  Case  of  the  Interrogating  Party,  or  may  or  may  not 
disclose  the  Opponent\  own  Case,  or  which  while  disclosing 
it  will  also  disclose  Matter  material  to  the  Case  of  the 
Interrogating  Party. 

It  "was  held  in  the  common  law  courts  that  an  interrogatory 
must  be  answered  if  the  answer  might  be  reasonably  expected 
to  discover  matter  which  would  advance  or  be  material  to  the 
case  of  the  interrogating  party  though  the  answer  might  also 
disclose  that  of  the  adversary ;  that  it  was  onlywhere  it  inquired 
into  what  was  exclusively  the  adversary's  case  :  Whateley  v. 
Crowder  (cited  post),  5  E.  &  B.  pp.  712—713:  Stern  v. 
Sevastopolo,  14  C.  B.  N.  S.  p.  741  :  and  see  Zarifi  v.  Thornton, 
26  L.  J.  Ex.  p.  215 :  and  ante,  p.  450  :  or  where  it  related 
wholly  to  matter  which  tended  to  support  the  adversary's 
ease  :  Steioart  v.  Smith,  L.  R.  2  0.  P.  p.  296 ;  that  it  should 
be  disallowed  (but  it  is  no  objection  to  an  interrogatory  that 
it  inquires  into  matter  relating  exclusively  to  the  adversary's 
case,  see  ante,  pp.  13,  444,  446).  Where  interrogatories 
related  as  much  to  one  case  as  the  other  they  should  be 
allowed:  Bayley  v.  Griffiths  (cited  ante,  p.  461),  1  H.  &  0. 
423.  And  so  in  equity:  see  Wigr.  pi.  344:  and  the  cases 
post.  This  is  in  accordance  with  the  proposition  that  a  party 
is  not  bound  to  give  discovery  of  the  evidence  of  his  case  : 
for  if  under  such  circumstances  he  could  refuse  to  answer  he 
would  be  withholding  evidence  for  his  adversary  as  well  as 
himself.  Production  of  a  document  could  not  be  refused 
either  at  equity  or  common  law  (see  post,  p.  478),  on  the 
ground  that  it  contained  the  evidence  of  bis  own  title  if  it 
also  contained  evidence  for  the  adversary.     The  point  sug- 

Tl.  H  n 
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gests  itself  whether  in  cases  of  this  kind  any  vaKdity  would 
Ibe  attached  to  the  party's  assertion  to  the  effect  that  the 
answer  would  not  support  the  case  of  the  interrogating  party, 
either  directly,  or  indirectly  by  destroying  his  own,  and  that 
it  would  be  disclosing  his  own  evidence  (by  analogy  to  dis- 
closing the  contents  of  a  document,  see  post,  pp.  479,  481). 
See  the  form  suggested  ^os^,  App.  Chap.  I. 

Whateley  v.  Crowder,  5  E  &  B.  709,  was  an  action  against  a  surveyor  for 
negligently  performing  Ms  duty :  and  the  interrogatories  inquired  into  the 
particular  steps  the  defendant  took  in  order  properly  to  perform  his  duty. 
The  court  allowed  them  though  the  answers  might  show  the  defendant's 
own  case  that  he  did  use  due  dUigence.  In  Carew  v.  Davis  argued  and 
decided  at  the  same  time  on  the  same  ground,  being  an  action  brought 
against  an  attorney  for  negligence  in  the  conduct  of  an  action  in  respect  of  a 
bond,  among  the  interrogatories  allowed  was  one  asking  whether  he  made 
inquiry  and  what  and  of  whom  concerning  the  circumstances  under  which 
the  bond  was  obtained  and  the  consideration  for  it.  So  in  another  case,  an 
action  against  a  valuer  for  negligence  and  want  of  skill  in  conducting  the 
valuation,  the  defendant  was  compelled  to  answer  interrogatories  inquiring 
into  the  basis  of  his  valuation :   Turner  v.  GouUen,  L.  E.  9  C.  P.  57. 

In  a  proceeding  by  an  alleged  contributory  under  the  winding-up  of  a 
company  to  obtain  relief  from  liabihty  on  the  ground  of  misrepresentation 
the  official  liquidator  was  held  bound  (as  if  he  had  been  a  defendant  in  an 
action  for  the  same  purpose)  to  disclose  both  by  way  of  answers  to  questions 
and  production  of  the  actual  documents  the  grounds  and  particular  materials 
on  which  he  had  come  to  a  particular  conclusion  as  to  the  value  of  certain 
assets  for  the  purpose  of  making  a  call :  He  Barncd^s  Banldng  Co,  L.  R.  2 
Ch.  350  :  (see  this  case  also  cited  ante,  pp.  112,  128). 

In  a  case  of  Stainton  v.  ChadwUh,  3  M.  &  Gr.  675,  the  plaintiff  alleged  that 
the  defendant  had  by  false  and  fraudulent  evidence  in  support  of  some 
statements  in  a  petition  obtained  an  ex  parte  order  from  the  court  vesting  in 
him  the  legal  estate  of  property  to  which  he  the  plaintiff  was  properly 
entitled.  The  defendant  was  ordered  to  disclose  this  evidence  in  answer  to 
interrogatories.  Por,  p.  585,  the  plaintiff's  right  to  the  proof  of  the  alleged 
fraud  was  not  repelled  because  the  defendant  might  be  thereby  disclosing 
the  evidence  on  which  he  was  going  to  rely,  although  such  an  effect  might 
be  incidental  to  or  consequential  on  the  discovery,  the  immediate  object 
being  not  to  compel  such  a  disclosure  but  to  prove  the  alleged  fraud,  his  own 
case.    And  see  Chadwich  v.  Ghadwiclc,  22  L.  J.  Ch.  329,  commentiag  on  this  case. 

Lord  Eomilly  in  Commissioners  of  Seivers  v.  Glasse,  15  Eq.  p.  304,  after 
admitting  the  accuracy  of  the  proposition  laid  down  in  Hoffmann  v.  Fostil  (see 
post,  p.  467)  to  the  effect  that  a  plaintiff  was  bound  to  answer  questions 
tending  to  destroy  his  case,  and  saying  that  at  the  same  time  he  was  not 
bound  to  answer  questions  as  to  matters  which  tended  to  support  his  case, 
thus  states  the  general  position.  ' '  The  party  interrogating  (whether  plaintiff 
or  defendant)  was  always  entitled  to  discovery  of  everything  which  made  out 
his  own  case  or  which  showed  that  he  was  in  the  right  but  not  to  discovery 
of  matters  which  supported  his  opponent's  case  or  showed  that  his  opponent 
was  in  the  right."  And  he  suggests  as  an  illustration  that  if  in  the  case 
before  him,  which  was  an  action  to  establish  right  of  common  and  where  the 
defendant  had  interrogated  the  plaintiff  as  to  the  instances  in  which  the 
right  had  been  enjoyed,  the  defendant  had  alleged  that  in  certain  cases  the 
right  set  up  by  the  plaintiff  had  been  claimed  and  successfully  resisted  he 
would  have  had  a  right  to  interrogate  as  to  those  cases,  but  that  as  the 
defence  was  then  presented  the  interrogatories  required  the  plaintiff  to  dis- 
close the  evidence  in  support  of  his  case. 

In  an  action  by  the  insured  against  an  insurance  company  upon  the  policy 
the  company  relying  on  the  particular  clause  of  forfeiture  were  compelled  to 
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answer  interrogatories  inquiring  as  to  their  practice  in  twenty  similar  cases 
to  that  of  the  plaintiff  for  the  purpose  of  showing  that  their  ordinary  practice 
was  to  waire  the  forfeiture,  for  it  was  not  their  evidence,  as  they  relied  on 
the  contract,  and  the  bill  contained  allegations  sufficient  whereon  to  found 
the  interrogatories :  nor  was  it  unreasonable,  for  only  twenty  instances  were 
asked  for :   Girdlestone  v.  Korth  British  Insurance  Go.  L.  E.  H  Eq.  197. 

In  Gartside  v.  Outram,  5  W.  R.  35,  a  suit  by  a  firm  to  restrain  a  former 
clerk  from  disclosing  the  transactions  connected  with  their  business,  the 
clerk  set  up  as  a  justification  for  such  disclosure  specific  charges  of  fraud  in 
the  plaintiff's  mode  of  conducting  business.  He  was  allowed  to  interrogate 
for  the  purpose  of  estabUshiug  these  charges :  though  he  would  not  have 
been  allowed  to  file  interrogatories  for  the  purpose  of  obtaining  a  disolosiire 
of  their  private  books  on  a  mere  roving  suggestion  that  there  might  have 
been  fraud. 

Where  a  defendant  to  an  action  to  recover  the  balance  of  money  due  on 
a  sale  of  a  public  house  counter-claimed  for  the  return  of  his  deposit  on  the 
ground  of  false  representations  as  to  the  takings,  he  was  allowed  to  inter- 
rogate as  to  the  monthly  receipts :  Sartholemew  v.  Maivlins,  ~W.  N.  76,  p.  56. 

See  also  Blight  t.  Goodliffe,  18  C.  B.  N.  S.  757,  action  for  misrepresenta- 
tion by  defendant  as  to  a  business,  where  the  plaintiff  interrogated  whether 
a  certain  book  contained  accurate  entries. 

Where  an  action  was  brought  on  a  contract  to  sell  at  a  fair  price  the 
plaintiff  alleging  that  an  exorbitant  price  was  charged  was  allowed  to  ask 
for  the  names  of  the  manufacturers  and  the  prices  at  which  the  goods  were 
purchased  from  them:  Mazarredo  v.  Maitland,  3  Mad.  66. 

InJHa?ZT.  Liardet,  W.N.  83,  p.  175,  an  action  for  work  and  labour  done  in 
making  model  machinery  for  exhibition  Field,  J.  in  chambers  considered 
that  it  was  legitimate  for  the  plaintiff  to  ask  the  defendant  (the  defence  being 
that  it  was  defective  and  unworkable)  whether  it  did  not  obtain  a  prize  and 
who  (but  Bee  post,  p.  472)  the  judges  were,  and  further  that  it  would  be  open 
to  the  defendant  to  state  in  his  answer  that  the  judges  gave  a  prize  without 
reference  to  its  construction  or  testing  its  working  capacity. 


4.  As  to  any  Distinction  in  this  respect  (see  B.  ante,  p.  458) 
between  the  right  of  the  Plaintiff  and  of  the  Defendant. 

In  a  case  of  Hoffmann  v.  Postil,  L.  E.  4  Ch.  673  (and  see 
Commissioners  of  Sewers  v.  Glasse,  ante,  p.  466)  before  the 
Court  of  Appeal,  an  action  for  infringement  of  a  patent,  the 
defendant  denying  its  validity,  GifPard,  L.  J.  p.  693,  consi- 
dered that,  it  being  a  defendant's  business  to  destroy  the 
plaintiff's  case,  he  was  entitled  to  discovery  for  that  purpose 
such  as  a  plaintiff  would  not  be  entitled  to  and  accordingly 
that  the  defendant  had  a  right  to  ask  all  questions  which 
were  fairly  calculated  to  show  that  the  patent  was  not  a  good 
patent  and  that  what  was  alleged  to  be  an  infringement  was 
not  one.  See  further  as  to  this  case  post,  p.  555,  in  connection 
with  patent  actions  :  and  see  also  Bovill  v.  Goodier  and  other 
patent  actions  there,  p.  553,  referred  to.     This  case  is  referred 
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to  in  Daniell,  Ch.  Pr.  p.  1407,  as  an  authority  for  the  proposi- 
tion that  there  is  a  general  distinction  in  this  respect  between 
the  positions  of  the  plaintiff  and  defendant.  So  in  Ashley  v. 
Taylor,  37  L.  T.  523  (reversed  on  appeal,  see  ante,  p.  454), 
Malins,  V.  0.  says,  at  p.  623,  that  a  plaintiff  is  entitled  to 
discovery  of  all  matters  tending  to  support  his  case,  a  de- 
fendant of  matters  tending  to  destroy  the  plaintiff's  case. 
See  on  the  other  hand  Brett,  M.  E.  in  Grumbrecht  v.  Parry, 
cited  ante,  p.  459. 

The  true  view  seems  to  be  this.  If  it  is  a  part  of  the 
plaintiff's  object  in  the  action  to  destroy  the  defendant's  case 
he  is  as  much  entitled  to  discovery  for  this  purpose  as  is  a 
defendant  in  the  converse  case.  But  whereas  in  almost  every 
proceeding  it  is  the  defendant's  object  to  destroy  the  plain- 
tiff's case  it  is  not  so  with  the  plaintiff.  The  plaintiff  in  an 
action  for  the  recovery  of  land,  see  ])ost,  pp.  516,  525,  or  for 
the  recovery  of  other  property,  sbq  pod,  p.  516,  must  establish 
his  own  right :  it  is  useless  for  him  to  show  merely  that  the 
defendant  has  no  right.  In  such  oases  he  is  not  entitled  to 
discovery  which  tends  only  to  impeach  the  defendant's  case 
and  does  not  tend  to  affirmatively  support  his  own.  See  also 
post,  p.  498,  as  to  this  point  in  connection  with  the  production 
of  documents :  and  post,  p.  530,  referring  to  O'Connor  v. 
Malone :  and  ante,  p.  458. 


C.  Discovery  for  the  purpose  of  paying  Money  into  Court :  or  in 
Reduction  of  Damages. 

It  has  been  seen  {ante,  p.  28)  that  though  there  is  no 
general  principle  that  a  plaintiff  is  entitled  to  discovery  for 
the  sake  of  knowing  whether  or  not  it  is  worth  his  while  to 
go  on  with  the  action  yet  in  some  cases  discovery  has  been 
allowed  for  this  purpose.  So  in  favour  of  a  defendant  wish- 
ing to  pay  what  is  justly  due  into  court,  interrogatories  (or 
generally  in  reduction  of  damages :  see  Pape  v.  Lister,  and 
other  cases  post,  p.  47 1 ,  but  see  Clarke  v.  Bennett,  post,  p.  470) 
have  been  sometimes  allowed  in  the  common  law  courts  which 
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approached  yery  closely  to  an  inquiry  into  the  adversary's 
evidence. 

In  Wright  v.  Goodlake,  34  L.  J.  Ex.  82,  an  action  for  infringement  of 
copyright  in  a  pamphlet  by  copying  it  into  "  The  Times,"  interrogatories  by 
the  defendant  were  allowed  inquiring  as  to  the  date  of  publication  of  the 
pamphlet,  the  claim  to  the  copyright,  and  the  number  of  copies  sold,  ap- 
parently only  for  the  purpose  of  ascertaining  how  much  he  should  pay  into 
court.  In  Jourdain  v.  Falmei-,  L.  R.  1  Ex.  102,  an  action  for  breach  of  con- 
tract whereby  the  plaintiflE'a  patent  became  void,  the  court  refused  to  follow 
JTriffht  V.  GoodlaJce,  that  being  an  action  of  tort,  and  disallowed  interrogatories 
inquiring  into  the  probable  value  of  the  patent  as  asking  him  to  state  his 
case  beforehand  (see  as  to  this  expression  ante,  p.  447).  'ha.Bobson  v.  Richard- 
son, Ii.  E.  3  Q.  B.  778,  an  action  for  breach  of  agTeement  to  deliver  bills  of 
exchange,  the  court  declined  to  follow  Jourdain  v.  Fainter  and  allowed  inter- 
rogatories by  the  defendant  inquiring  into  the  solvency  of  the  persons  liable 
on  the  bills  and  the  amount  of  damages  sustained  by  their  non-delivery.  In 
Feppiatt  v.  Smith,  3  H.  &  C.  129,  an  action  for  negligence  in  leaving  open  a 
cellar  trap  through  which  the  plaintiff  fell  and  was  injured,  the  defendant 
was  not  allowed  to  interrogate  as  to  the  circumstances  under  which  the 
accident  happened,  although  the  defendant  wished  to  show  contributory 
negligence,  nor  as  to  the  injuries  received  nor  the  medical  attendance. 

However  these  last  four  cases  were  all  referred  to  in  Frost 
V.  Brook,  23  W.  E.  260,  an  action  for  damages  in  respect  of 
personal  injuries  received  by  the  breaking  down  of  a  stand 
at  some  races,  and  it  was  considered  that  they  left  the  court 
free  to  deal  with  the  question  on  principle ;  and  that  in  this 
case  it  was  reasonable  that  the  defendant,  who  wished  to  be 
guided  as  to  the  proper  amount  to  be  paid  into  court,  should 
have  information  by  way  of  answers  to  interrogatories  which 
were  on  oath  instead  of  by  particulars  which  were  very 
general  and  not  on  oath  (see  ante,  p.  451,  as  to  discovery  of 
particulars),  and  should  therefore  be  allowed  to  ask  the 
plaintiff  to  state  on  oath  the  general  nature  of  the  plaintiff's 
case  in  a  form  sufficiently  specific  for  that  purpose.  The 
plaintiff  Avas  accordingly  compelled  to  answer  where  and  how 
he  fell,  how  he  received  the  injuries,  whether  he  walked  home 
or  how,  the  nature  and  extent  of  the  injuries,  whether  he  was 
seen  by  one  or  more  medical  men,  or  other  persons,  and  when 
and  where  and  how  often  and  long,  the  amount  of  their 
charges  and  whether  paid ;  whether  extra  help  was  had  in  his 
business  and  for  how  long,  and  how  much  was  paid;  the 
receipts  of  the  business  six  months  before  and  six  months 
after  the  accident  (see  also  Anon.  W.  N.  76,  p.  63,  oitQA  post, 
p.  515)  :  how  long  he  was  confined  to  his  bed  and  to  the 
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house:  an  account  how  his  business  suffered:  but  not  the 
names  of  the  medical  men  or  other  persons  who  attended  him 
during  his  illness  nor  of  the  persons  who  had  assisted  him  in 
his  business,  as  being  {see  post,  D.)  his  witnesses. 

So  in  Home  v.  Sough,  L.  E.  9  C.  P.  135,  an  action  on 
contract  where  the  defendant  had  paid  a  certain  sum  into 
court  and  where  therefore  the  question  at  issue  was  simply 
as  to  the  amount  of  damages  suffered,  it  was  held  that  a 
defendant  desiring  to  pay  the  proper  amount  into  court  was 
held  entitled  to  discovery  for  that  purpose :  the  plaintiff  here 
had  given  particulars  of  damages. 

But  in  a  recent  case,  Clarke  v.  Bennett,  32  W.  R.  550,  it 
was  held  (per  Smith,  J.  at  all  events)  that  where  the  de- 
fendant traverses  the  whole  claim  and  pays  no  money  into 
court,  he  has  no  right  to  discovery  as  to  the  amount  of  da- 
mages, that  (per  Smith,  J.)  by  payment  into  court  a  defendant 
impliedly  did  not  traverse  the  whole  claim  but  raised  an  issue 
as  to  damages,  the  above  cases  resting  on  the  footing  that 
interrogatories  were  admissible  only  where  they  related  to  the 
issues  between  the  parties,  and  that  as  no  plea  could  have 
been  put  in  as  to  the  amount  of  damages,  the  only  way  of 
putting  the  amount  in  issue  was  by  paying  money  into  court. 
The  judgment  of  Day,  J.  is  not  based  solely  on  this  ground : 
that  is  to  say,  the  learned  judge  considered  that  where  the 
claims  could  not  be  known  to  the  defendant  it  was  reasonable 
that  he  should  have  an  opportunity  of  showing  that  they  were 
extortionate  or  of  knowing  on  what  calculations  they  were 
based  and  so  of  paying  what  was  justly  due  into  court,  but 
that  in  the  case  before  him  there  were  no  such  difficulties,  nor 
had  he  paid  money  into  court.  It  is  submitted  that  both 
grounds  (certainly  the  first)  are  too  narrow.  It  has  been 
pointed  out  ante,  p.  21  (and  see  the  c&se&post),  that  the  amount 
of  the  claim  has  been  always  considered  in  equity  to  be  a 
matter  in  question  and  therefore  a  legitimate  subject  of  dis- 
covery. The  true  view  of  the  above  cases  would  seem  to  be 
that  where  the  defendant  admits  his  liability  and  is  desirous 
only  of  knowing  what  is  a  proper  amount  for  him  to  be  called 
on  to  pay,  he  is  entitled  to  discovery  of  a  nature  which  but 
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for  this  purpose  miglit  be  inadmissible  as  involving  a  dis- 
closure of  the  adversary's  evidence. 

In  Clarke  v.  Bennett  (leave  to  interrogate  having  been  previously  obtained) 
the  interrogatory  (inquiring  into  the  receipts  and  profits  of  his  business  and 
his  income  tax  returns)  was  held  for  other  reasons,  as  well  as  the  above, 
vexatious,  and  was  ordered  to  be  struck  out,  see  ante,  p.  107. 

In  San-is  v.  Collett,  26  Beav.  222,  a  bill  of  discovery  in 
aid  of  the  defence  to  an  action  by  a  tradesman  against  an  in- 
surance company  to  recover  on  a  fire  policy,  it  seems  to  have 
been  considered  that  the  defendant  was  entitled  to  have  dis- 
covery as  to  the  goods  books  prices  amount  of  profits  in  the 
business  and  other  matters  connected  therewith  in  order  to 
show  that  the  amount  claimed  was  exorbitant. 

In  Pcqje  v.  Lister,  L.  E.  6  Q.  B.  242,  an  action  for  breach 
of  promise  of  marriage,  the  defendant  was  allowed  to  inspect 
letters  from  himself  to  the  plaintiff  bearing  only  on  the 
question  of  the  amount  of  damages,  he  admitting  the  pro- 
mise. 

See  also  the  cases  in  the  Divorce  Court  cited  jjos^,  Bk.  III. 
Oh.  III.  Sect.  II. :  and  in  the  Admiralty  Court,  cited 
jjosf,  ibid.  Sect.  III. 

In  an  action  by  the  administratrix  (widow  of  the  deceased) 
under  Lord  Campbell's  Act,  the  defendant  company  having 
interrogated  her  as  to  the  pecuniary  damages  suffered  by  her 
through  the  deceased's  death,  ultimately  an  oral  examination 
under  r.  11  was  directed :  Vicary  v.  G.  N.  B.  Co.  9  Q.  B.  D. 
168. 


D.  Discovery  of  the  Names  of  Witnesses. 

The  party  is  not  bound  to  give  the  names  of  the  witnesses 
whom  he  intends  to  call  at  the  trial :  Cotton,  L.  J.  in  Eade 
V.  Jaeobs,  3  Ex.  D.  p.  337,  and  see  A.  G.  v.  Gaskill,  20  Ch. 
D.  p.  529  :  not  therefore  of  persons  present  when  an  alleged 
consent  was  given  by  a  deceased  person :  Eade  v.  Jacobs. 

This  decision  seems  to  have  been  disregarded  by  Jessel, 
M.  E.  in  chambers  as  contrary  to  eciuity  practice  :  see  Johns 
V.  James,  13  Ch.  D.  p.  373  :  and  to  have  been  doubted  by 
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Bacon,  V.  0.  ibid.  p.  374,  wHere  in  deference  to  this  decision 
the  objection  to  disclosing  the  persons  in  whose  presence  cer- 
tain communications  took  place  was  abandoned.  It  was 
followed  by  Bacon,  V.  0.  in  Lyon  v.  Tiveddell,  13  Ch.  D.  376, 
discovery  of  the  persons  in  whose  presence  certain  language 
was  used  being  refused.  In  Storey  t.  Lennox,  1  Keen,  p.  357, 
Lord  Langdale  says,  "  The  defence  is  that  the  letters  may 
disclose  the  names  of  the  witnesses  and  the  evidence  and  so 
indeed  may  every  discovery  which  the  defendant  may  be 
required  to  give.  In  telling  the  truth  as  he  is  bound  to  do 
he  may  incidentally  disclose  to  the  plaintiff  that  which  may 
enable  the  plaintiff  to  learn  the  names  of  the  witnesses  and 
the  nature  of  the  evidence  :  and  if  this  consequence  could  be 
used  as  a  ground  for  resisting  a  discovery  one  of  the  most 
extensively  useful  parts  of  the  jurisdiction  of  courts  of  equity 
would  be  lost.  It  occurs  constantly  to  ask  the  defendant 
when  where  and  in  whose  presence  particular  transactions 
took  place,  and  he  cannot  protect  himself  by  saying  that  to 
tell  in  whose  presence  the  transactions  took  place  would  dis- 
close the  names  of  his  witnesses :"  see  also  ante,  p.  411. 

See  also  Frost  v.  Brooke,  ante,  p.  469,  and  Feppiatt  v.  Smith, 
ante,  p.  469,  where  some  of  the  interrogatories  disallowed 
inquired  as  to  the  persons  present  at  the  accident  or  who 
had  attended  the  plaintiff.  See  also  Preston  v.  Carr,  1  T.  & 
J.  p.  179,  where  discovery  of  the  names  of  witnesses  was  held 
improper :  Daw  v.  Eley,  post,  p.  553  :  and  O'Connor  v.  Malone, 
post,  p.  530.  On  the  other  hand,  see  Hall  v.  Liardet,  ante, 
p.  467. 

See  also  Kuhliger  v.  Bailey,  ante,  p.  457,  where  the  persons 
whose  names  were  required  were  referred  to  in  the  pleadings. 

In  Potter  v.  Metropolitan,  Sfc.  Co.  28  L.  T.  231,  an  action 
for  damages  arising  out  of  a  railway  accident,  the  plaintiff 
was  allowed  to  ask  for  the  names  and  addresses  of  the  in- 
spector, and  of  two  other  servants  of  the  company  who  accom- 
panied her  home  after  the  accident,  and  of  the  engine-driver 
of  the  train,  but  not  whether  there  were  any  and  what 
servants  of  the  company  witnessed  the  accident. 

In  an  action  for  slander  it  has  not  been  the  modern  practice 
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at  common  law  to  give  by  way  of  particulars  the  names  of 
the  persons  to  whom  or  in  whose  presence  the  plaintiff  alleges 
that  the  defendant  uttered  the  slander  :  Bradbury  v.  Cooper, 
12  Q.  B.  D.  94,  p.  95  :  Winyard  v.  Cox,  W.  N.  76,  p.  106  : 
Uarly  v.  Smif/i,  Ir.  0.  L.  E.  App.  35,  p.  41.  But  where  the 
charge  was  not  that  the  defendant  himself  uttered  the  slander 
but  that  he  requested  T.  to  utter  it  and  therefore  he  could 
not  tell  where  or  under  what  circumstances  it  was  uttered 
and  would  be  unprepared  to  meet  the  case  against  him,  the 
plaintiff  was  ordered  to  give  the  names  of  the  persons : 
Bradbury  v.  Cooper,  for  per  Smith,  J.  these  particulars  went 
to  the  facts  on  which  the  plaintiff  relied  not,  the  evidence, 
citing  liJade  v.  Jacobs  (see  ante,  p.  446).  The  occasions  on 
which  the  slander  has  been  uttered  have  been  ordered  in 
order  that  the  defendant  might  know  what  case  he  had  to 
meet :  Early  v.  Smith. 

Q,u.  whether  the  party  may  decline  to  answer  without 
stating  any  reason,  or  whether  he  must  state  that  any  persons 
who  were  present  he  contemplates  calling  as  witnesses. 
Otherwise  he  might  prevent  the  other  party  from  calling 
persons  who  might  give  evidence  in  his  favour.  In 
Eade  v.  Jacobs,  the  interrogatory  was  struck  out  under  the 
old  rule.  In  Lyon  v.  Ticeddell,  the  objection  was  taken  in 
the  form  that  the  adversary  was  not  entitled  to  require  the 
names  and  addresses  of  his  witnesses.  The  report  in  Johns 
V.  James  does  not  state  the  form.  In  Kelly  v.  Wyman,  cited 
ante,  p.  457,  it  was  argued  that  the  names  of  the  canvassers 
were  required  that  they  might  call  them  as  witnesses,  for 
that  the  defendant  would  not  call  them.  See  also  Daniell  v. 
Bond,  ante,  p.  185,  where  it  was  considered  a  ground  for 
ordering  inspection  of  documents  that  they  would  disclose  the 
names  of  persons  who  would  be  witnesses  for  the  party 
seeking  discovery. 


E.  Interrogatories  as  to  Documents  or  their  Contents. 

Interrogatories  founded  upon  allegations  (actual  or  imagi- 
nary) made  in  respect  of  a  document  or  documents  of  the 
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adversary  must  no  doutt  be  answered :  see  post,  p.  505  :  and 
ante,  pp.  257,  259  :  discussing  the  subject  of  impeaobed  docu- 
ments :  see  also  post,  p.  491,  discussing  a  suggestion  in  A.  G. 
V.  Emerson.  In  Adams  v.  Lloyd,  referred  to  post,  it  was  said, 
p.  366,  that  it  would  be  legitimate  for  the  defendants  to  ask 
the  plaintiff  whether  he  claimed  under  a  conveyance  from  P. 
anterior  to  that  under  which  they  claimed. 

As  to  interrogatories  asking  for  a  list  of  the  dates  or 
contents  of  or  parties  to  the  adversary's  documents  the 
position  would  seem  to  be  as  follows.  The  necessity  is  pointed 
out  {post,  p.  477)  of  distinguishing  between  the  classes  of 
documents,  those  which  oontaia  the  evidence  or  information 
as  to  the  evidence  to  be  used  at  the  trial,  and  those  actually 
constituting  in  themselves  the  adversary's  evidence.  Docu- 
ments of  the  first  kind  are  discussed  both  in  relation  to  inter- 
rogatories and  to  production,  ante.  Chap.  II. :  as  to  the  pro- 
duction of  documents  of  the  second  kind  it  is  pointed  out 
[post,  p.  479)  that  if  the  adversary  swears  that  they  constitute 
exclusively  his  own  evidence  (or  relate  exclusively  to  his  own 
case,  not  being  evidence,  see  post,  p.  481)  and  do  not  contain 
anything  tending  to  impeach  his  own  case  in  favour  of  the 
adversary  or  to  support  that  of  the  adversary  they  are  pro- 
tected ;  and  that  under  some  circumstances  it  might  be  neces- 
sary for  him  to  disclose  the  character  and  nature  of  each 
document  covered  by  the  assertion,  while  under  other  circum- 
stances it  may  be  sufficient  merely  to  describe  their  general 
nature,  as  for  instance  "  title  deeds  "  or  "  manor  records," 
&c.  or  even  to  give  no  description  at  all,  see  post,  p.  488. 
Where  then  the  adversary  has  filed  an  affidavit  of  documents 
and  claimed  and  been  allowed  protection  for  a  number  of 
documents  as  so  constituting  exclusively  Ms  own  evidence  no 
interrogatories  should  it  is  conceived  be  allowed  asking  what 
are  the  dates  or  contents  of  or  parties  to  them :  see  also  post, 
p.  491,  where  some  observations  apparently  contra  of  Brett, 
M.  E.  in  A.  O.  v.  Emerson  are  considered.  Where  no  such 
claim  for  protection  has  been  as  yet  allowed  by  the  court,  then 
subject  to  the  question  whether  the  interrogatory  is  not  an 
improper  one  as  inquiring  into  matter?  discovery  of  which 
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should  be  obtained  by  the  machinery  of  the  affidavit  of  docu- 
ment (see  ante,  p.  115)  the  adversary  should  it  is  conceived 
be  able  to  protect  himself  from  all  discovery  of  the  nature 
and  character  of  any  documents  which  he  could  protect  from 
production  in  his  affidavit  as  constituting  exclusively  his  own 
evidence  (or  relating  exclusively  to  his  own  case)  and  respect- 
ing which  he  makes  the  same  assertions  in  his  answer  as  he 
would  effectually  make  in  his  affidavit  of  documents. 

The  production  of  a  document  being  a  mere  substitute  for 
setting  out  the  contents  in  the  answer,  where  there  is  no  right 
to  production  there  can  be  no  right  to  discovery  of  the 
contents,  nor  generally  to  a  description  (unless  required  for 
the  purpose  of  the  decree,  as  where  a  part  of  the  decree  may 
be  an  order  for  their  delivery:  see  Wigr.  pi.  291  :  or  as  in 
Buncombe  v.  Davis,  1  Ha.  pp.  189 — 190,  where  a  list  of  secu- 
rities held  by  bankers  was  required :  and  see  ante,  pp.  21, 182)  : 
see  Bramwell,  L.  J.  in  Adams  v.  Lloyd,  27  L.  J.  Ex.  499, 
p.  507,  Wigr.  pi.  285—290,  395:  Neate  v.  Latimer,  11 
Bligh,  p.  154 :  and  ante,  pp.  151,  255. 

The  description  of  protected  documents  necessary  to  be 
given  in  the  affidavit  is  not  for  the  purpose  of  discovery  but 
for  the  purpose  of  supporting  the  claim  to  protection :  see 
post,  p.  491,  and  ante,  p.  230. 

The  party  has  no  right  to  call  for  any  information  concern- 
ing his  adversary's  evidence :  Hare,  p.  268.  In  Buden  v. 
Dove,  2  Yes.  444,  it  was  said  that  the  plaintiff  could  not  have 
a  discovery  of  deeds  and  writings  of  the  defendant's  title 
though  he  might  ask  what  there  were  of  his  own  title  :  and 
see  Hare,  p.  196.  In  Sutherland  v.  Edwards,  17  Beav.  209, 
the  defendant  was  held  not  bound  to  set  out  a  list,  of  docu- 
ments relating  to  his  own  title.  In  Shaftesbunj  v.  Arrowsmith, 
4  Ves.  p.  72,  it  was  said  that  the  heir  in  tail  might  ask  what 
documents  the  defendant  had  creating  estates  tail. 

The  point  was  elaborately  discussed  in  Adams  v.  Lloyd, 
ante.  In  this  case  the  defendant  administered  interroga- 
tories asking  for  a  list,  the  dates  of  and  parties  to  the  plain- 
tiff's documents :  the  plaintiff  answered  that  all  his  docu- 
ments evidenced  his  own  title  (to  mines)  and  did  not  show 
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any  title  or  riglit  in  the  defendant.  It  was  held  that  a  party 
had  a  right  to  ask  his  adversary  whether  he  had  any  docu- 
ments containing  anything  that  supported  his  (the  applicant's 
case)  :  and  that  if  the  adversary  replied  that  he  had  none 
such,  all  his  documents  supporting  his  own  title  only,  there 
was  an  end  of  the  matter  and  no  further  information  about 
them  could  be  required.  Interrogatories  cannot  be  put  so  as 
to  compel  him  to  disclose  how  little  parchment  he  has  in 
support  of  his  title:  Pollock,  0.  B.  ibid.  pp.  505,  364:  and 
see  post,  p.  518. 

Part  II. 

DISCOVERY  OF  THE  EVIDENCE  OF  A  PAKTy's  CASE  BY  WAY  OF 
DISCOVERY  AND  PRODUCTION  OF  DOCUMENTS. 

The  application  of  this  (see  (3),  ante,  p.  310)  limitation  of 
or  exception  to  the  right  of  discovery  to  the  discovery  and 
production  of  documents  is  attended  with  considerable  diffi- 
culty. No  one  disputes  the  propositions  that  a  party  has  no 
right  to  see  the  strength  of  his  opponent's  cause  or  the  evi- 
dence of  his  title  before  the  hearing  :  Davers  v.  Davers,  2  P. 
W.  410  ;  or  that  he  has  no  right  generally  speaking  to  look 
into  the  opponent's  title  where  it  is  in  contradiction  to  his 
own:  Stroud  v.  Beacon,  1  Ves.  37.  The  question  is  how 
these  propositions  are  to  be  applied  in  practice. 

If  there  be  one  point  in  the  law  of  discovery  which  is  better 
established  than  another  it  is  that  which  denies  to  a  plaintiii 
(that  is  to  say  an  applicant  for  discovery  whether  plaintifE  or 
defendant  in  the  action)  a  right  to  look  into  the  defendant's 
evidence  for  the  chance  of  what  he  may  fish  out  to  his  advan- 
tage :  "Wigr.  pi.  394 :  see  also  post,  pp.  496,  506,  516,  and  the 
common  law  practice,  post,  p.  511.  Where  an  interrogatory 
is  put  the  court  has  before  it  the  means  of  judging  whether  or 
not  it  savours  of  an  inquiry  into  the  adversary's  evidence : 
but  where  the  production  of  a  document  is  required,  the 
question  whether  or  not  its  production  can  be  regarded  as 
involving  a  disclosure  of  his  evidence  must  generally  depend 
upon  its  contents  of  which  the  court  is  ex  necessitate  rei  (see 
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ante,  p.  233,  as  to  cases  wliere  the  court  has  inspected  docu- 
ments) wholly  or  partially  ignorant.  Two  points  necessarily 
arise  in  this  connection.  One,  the  extent  to  which  the  state- 
ment of  the  party  can  be  accepted  as  to  the  contents  or  nature 
of  his  documents :  the  other,  the  character  or  manner  in  which 
the  document  will  disclose  his  evidence.  Documents  are  in 
fact  of  such  different  natures  that  it  is  impossible  in  practice 
to  apply  to  all  of  them  the  same  considerations.  Some  docu- 
ments, such  as  title  deeds,  necessarily  constitute  or  are  evi- 
dence in  themselves.  Production  of  such  documents  will 
disclose  the  party's  evidence.  But  there  are  other  documents 
which  do  not  constitute  evidence  though  they  may  equally 
disclose  the  party's  evidence  :  they  may  contain  the  evidence 
which  is  intended  to  be  used  whether  orally  or  by  affidavit  at 
the  hearing,  or  information  as  to  the  evidence  which  can  be 
obtained.  In  treating  of  such  documents  altogether  different 
considerations  obviously  arise.  It  is  clear  therefore  that  this 
principle  cannot  be  applied  in  the  same  manner  indiscrimi- 
nately to  all  documents  of  whatever  nature  with  any  intelli- 
gible result.  In  fact  the  consideration  of  the  second  of  the 
above  classes  of  documents  falls  in  more  naturally  with  the 
subject  of  legal  professional  privilege  in  Chap.  II.  where 
accordingly  the  principles  of  protection  applicable  to  those 
documents  are  discussed.  It  may  however  be  noted  that  a 
document  of  this  kind  is  protected  where  it  satisfies  the 
conditions  of  protection  laid  down  in  Sect.  II.  post,  that  is 
to  say  where  it  relates  exclusively  to  the  party's  own  case  and 
contains  nothing  supporting  the  adversary's  case  or  impeach- 
ing his  own,  the  protection  which  it  receives  by  virtue  of  the 
principles  discussed  in  Chap.  II.  being  independent  and  ad- 
ditional :  see  post,  p.  484,  and  ante,  p.  410. 

I.  Documents  constituting  Evidence  of  the  Fartifs  Case  or  Title 
as  distinct  from  Documents  containing  the  Evidence  in- 
tended to  he  given  either  Orally  or  hy  Affidavit  at  the 
Trial. 

As  to  the  effect  of  Ord.  XXXI.  rr.  15 — 18  in  preventing 
a  plaintiff  or  defendant  from  using  in  evidence  any  docu- 
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ments  inspection  of  whioh  has  teen  refused  to  the  adversary, 
see  ante,  p.  244 :  as  to  documents  of  this  kind  which  it  is  the 
object  of  the  action  to  set  aside  reform  or  otherwise  impeach 
or  in  respect  of  which  special  charges  are  made:  see  ante, 
p.  256,  (and  also  post,  p.  506) :  as  to  documents  of  this  kind 
in  the  possession  of  purchasers  for  value  without  notice  see 
post,  Ch.  IV.  Sect.  I. :  of  mortgagees  see  post,  Ch.  IV.  Sect. 
III. :  as  to  documents  of  this  kind  in  which  the  adversary 
has  an  interest  of  the  nature  of  property  see  ante,  Bk.  I. 
Ch.  VII. 

Documents  constituting  evidence  of  the  party's  case  or  title 
are  not  protected  unless  they  are  solely  or  exclusively  evidence 
of  it.  Where  a  document  is  or  may  be  evidence  for  or  may 
assist  the  adversary  as  well  as  himself,  he  cannot  withhold  it : 
see  "Wigr.  pi.  326 :  Burrell  v.  NicJwlson,  1  M.  &  K.  80 :  Coster 
V.  Baring,  2  C.  L.  E.  p.  813 :  Stainton  v.  Chadwick,  3  M.  &  Gr. 
p.  586:  Smith  v.  Beaufort,  1  Ha.  p.  520:  on  app.  1  Ph.  p.  220: 
Collins  V.  Yates,  27  L.  J.  Ex.  p.  151 :  Combe  v.  Corp.  London, 
1  T.  &  C.  C.  0.  p.  652 :  on  app.  15  L.  J.  Ch.  pp.  82,  83 : 
although  his  own  evidence  may  be  thus  disclosed :  London 
Gas  Light  Co.  v.  Chelsea,  6  C.  B.  N.  S.  pp.  425—426:  Stain- 
ton  V.  Chadwick,  p.  585.  It  is  not  enough  for  a  man  to  say 
that  such  and  such  documents  are  his  title  deeds :  it  is  no 
ground  for  refusing  their  production  so  far  as  they  may  be 
necessary  to  establish  the  adversary's  case:  A.  G.v.  Thompson, 
8  Ha.  p.  113.  The  decision  in  Bolton  v.  Liverpool  considered 
post,  pp.  495,  506,  where  protection  was  extended  to  docu- 
ments for  which  protection  was  apparently  only  claimed  as 
being  documents  evidencing  the  party's  own  title,  has  always 
been  supported  on  the  ground  that  under  the  special  circum- 
stances they  must  be  taken  to  have  been  documents  exclusively 
evidencing  his  title:  see  Smith  v.  Beaufort,  p.  221.  But  see 
as  to  title  deeds  and  other  documents  of  a  defendant  in 
actions  for  the  recovery  of  land,  j^ost,  Pt.  III.  Sect.  I.  (b). 

That  a  document  which  constitutes  e^idence  exclusively  of 
the  party's  own  case  or  title  is  protected  is  obvious.  The 
point  which  arises  for  consideration  is  how  the  court  is  to  be 
satisfied  that  the  document  has  that  character  without  in- 


THE  PA-RTV'S  EVIDENCE DOCUMENTS.  479 

specting  it.  In  Comhc  v.  Corp.  London,  1  Y.  &  C.  0.  0.  pp. 
650 — 651,  Knight  Bruce,  Y.  0.  laid  down  definite  rules  and 
conditions  (expressly  approved  in  a  recent  case  of  A.  G.  v. 
Emerson,  10  Q.  B.  I).  191)  applicable  to  the  protection  of  a 
party's  evidences : — "  To  protect  a  defendant  from  discovery 
or  production  of  documents  relating  to  the  subject  of  dispute, 
it  is  not  sufficient  that  it  should  be  evidence  of  his  title,  or 
contain  evidence  that  he  intends  and  is  entitled  to  use  in 
support  of  his  case.  It  may  also  be  of  a  similar  character 
"with  regard  to  the  plaintiff's  case,  either  in  a  directly  affirma- 
tive manner,  or  by  exhibiting  matter  at  variance  with  the 
defence  or  tending  to  impeach  it.  I  do  not*  at  present  refer 
to  the  instances  in  which  a  document  forms  the  common  title, 
or  is  a  subject  of  the  mutual  and  common  right  of  the  plain- 
tiff and  defendant.  If  it  be  with  distinctness  and  positiveness 
stated  in  an  answer,  that  a  document  forms  or  supports  the 
defendant's  title,  and  is  intended  to  be,  or  may  be,  used  by 
him  in  evidence  accordingly,  and  does  not  contain  anything 
impeaching  his  defence  or  forming  or  supporting  the  plain- 
tiff's title  or  the  plaintiff's  case;  that  document  is,  I  conceive, 
protected  from  production  unless  the  court  sees  upon  the 
answer  itself  that  the  defendant  erroneously  represents  or 
misconceives  its  nature.  But  where  it  is  consistent  with  the 
answer  that  the  document  may  form  the  plaintiff's  title-  or 
part  of  it,  may  contain  matter  supporting  the  plaintiff's  title, 
or  the  plaintiff's  case,  or  may  contain  matter  impeaching  the 
defence,  then,  I  apprehend,  the  document  is  not  protected: 
nor,  I  apprehend,  is  it  protected,  if  the  character  ascribed  to 
it  by  the  defendant  is  not  averred  by  him  with  a  reasonable 
and  sufficient  degree  of  positiveness  and  distinctness."  The 
rules  and  conditions  here  laid  down  are  considered  in  detail, 
post,  Sect.  III. 

There  used  to  be  a  formula  in  very  general  use  in  reference 
to  production  of  documents,  namely  that  in  order  to  entitle 
an  adversary  to  the  production  of  any  (limited  to  title  deeds 
by  some  judges :    see  the  cases  post,  p.  493)  document  he 

*  See  theee  documents  considered  ante,  Bk.  I.  Cli.  VII. 
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must  sliow  by  admissions  in  the  party's  answer  that  lie  had  an 
interest  in  it ;  Wigr.  pi.  295,  324  :  A.  G.  y.  Thompson,  8  Ha. 
p.  112.  The  interest  whioh  he  must  thus  have  shown  was 
defined  to  be  an  interest  for  the  purposes  of  the  trial  of  the 
issue  :  Wigr.  pi.  295  and  324  :  (not  an  interest  in  the  nature 
of  property :  see  A.  G.  v.  Thompson,  p.  112 :  as  to  this  see 
ante,  Bk.  I.  Oh.  YII.).  Such  an  expression  therefore  was 
only  equivalent  to  saying  that  the  adversary  must  show  from 
the  answer  that  the  document  was  or  might  be  evidence  which 
might  prove  or  lead  or  assist  him  to  prove  his  case :  see  ^.  G. 
v.  Thompson,  p.  112 :  Wigr.  pi.  295.  Now  any  document 
which  is  relevant  may  prima  facie  so  help  him.  And  the 
question  is,  as  it  was  then,  what  wiU  be  accepted  by  the  court 
from  the  party  as  sufficient  qualification  of  his  admission  of 
relevancy  so  as  to  justify  it  in  protecting  the  document.  The 
formula  therefore  was  of  no  practical  use  except  as  a  conve- 
nient method  of  expression,  and  is  treated  in  Wigr.  pi.  299, 
as  a  mere  abstract  term.  The  sound  position  from  whict  to 
discuss  the  question,  and  which  is  practically  that  adopted  in 
Wigr.  pi.  299,  301,  and  by  him  as  Y.  0.  in  Smith  v.  Beaufort, 
1  Ha.  pp.  619—520,  623—524  (see  however  i?os!f,  p.  483  n.)  : 
by  Lord  Cottenham,  ibid.  1  Ph.  p.  219  :  by  Lord  Lyndhurst 
in  Combe  v.  Corp.  London,  15  L.  J.  Ch.  p.  83  :  and  see 
Tijkr  V.  Dratjton,  2  S.  &  S.  pp.  310—311 :  is  this.  The  adver- 
sary must  show  from  the  party's  admissions  that  he  has  in 
his  possession  certain  relevant  documents.  The  party  is  then 
prima  facie  bound  to  produce  them  and  the  onus  is  on  him  to 
show  why  they  should  be  protected.  One  of  the  grounds  on 
which  they  will  be  protected  is  that  laid  down  in  the  above- 
quoted  passage  from  the  judgment  of  Knight  Bruce,  V.  0.  in 
Combe  v.  Cotp.  London. 

It  has  been  seen  ante,  p.  246,  that  in  equity  there  was  no 
general  obligation  to  produce  documents  referred  to  in  the 
pleadings  (that  is  to  say  in  the  bill  or  in  the  answer  in  its 
character  of  the  defence).  The  defendant  would  therefore 
be  protected  from  producing  the  deed  on  which  he  founded 
his  title  :  Sampson  v.  Sicettenham,  5  Mad.  16  :  or  which  made 
out  his  own  case  by  destroying  the  plaintiff's  case :  Roicard 
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V.  Eobivsoii,  4  Dr.  p.  526 :  and  see  Ti/kr  v.  Drayton,  2  S.  &  S. 
309 :  and  ante,  pp.  254,  261 :  (see  now  as  to  discovery  of  the  in- 
strument alleged  to  take  away  the  plaintiff's  title,  Fortescue 
V.  Fortescue,  post,  p.  490)  :  and  the  court  will  accept  his 
description  of  the  nature  or  effect  of  the  document,  even 
where  there  were  counter- allegations  by  the  plaiatiff,  if  he 
properly  negatived  them  :  see  ante,  pp.  257 — 260,  and  post, 
p.  505 :  the  only  exception  was  in  respect  of  documents 
falling  within  the  rule  of  Hardman  v.  EUames,  see  ante,  p.  251. 
See  as  to  documents  referred  to  in  the  bill,  ante,  p.  246.  See 
as  to  the  present  practice  in  respect  of  documents  referred  to 
in  the  pleadings,  ante,  p.  244. 

See  TTasney  v.  Tempest,  9  Beav.  407,  where  a  deed,  under  ■which  the  defen- 
dant asserted  in  his  answer  that  his  father,  through  whom  the  plaintiff 
claimed,  was  only  tenant  for  life  and  he  himself  tenant  in  tail,  was  protected: 
Glover  v.  Sail,  ante,  p.  254,  where  the  uses  of  the  deed  were  set  forth,  and 
this  was  held  a  sufficient  answer  to  the  plaintiff's  allegations  :  Plunket  v. 
Cavendish,  1  E,.  &  M.  713  :  TTilson  v.  Forster,  M'Cl.  &  Y.  274,  where  produc- 
tion was  refused  of  a  deed  described  as  relating  to  property  of  which  the 
testator  was  tenant  in  tail  and  not  to  property  of  which  he  was  tenant  in  fee, 
which  was  the  case  put  forward  by  the  plaintiff :  see  further  as  to  this  case, 
post,  p.  510. 

See  also  the  cases  cited,  ante,  p.  261  to  p.  263. 


II.  As  to  Documents  u-hich  relate  to  the  Party's  own  Case  or 

Title,  but  do  not  constitute  Evidence  of  it. 

A  document  may  be  evidence  for  the  adversary  though  not 
for  the  party  himself,  or  it  may  be  evidence  for  neither  party, 
for  production  of  documents  is  not  (see  ante,  pp.  183 — 185) 
confined  to  documents  which  may  be  used  in  evidence.  It 
is  difficult  to  see  how  such  documents  can  be  brought  within 
the  language  in  which  the  conditions  of  protection  were  laid 
down  by  Knight  Bruce,  Y.  C.  in  the  passage  cited  above. 
The  question  which  arises  for  consideration  is  whether  and 
to  what  extent  documents  not  constituting  evidence  of  the 
party's  title  or  case  but  only  relating  to  it  and  containing 
nothing  impeaching  it  or  forming  or  supporting  the  adver- 
sary's title  or  case  are  protected  and  how  far  the  party's  oath 
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to  this  effect  is  accepted.     The  conclusions  arrived  at  in  the 
following  pages  may  be  thus  stated : — 

(a)  It  is  not  sufficient  to  say  of  an  admittedly  relevant 
document  that  it  will  not  (either  directly  hy  supporting  it  or 
indirectly  by  impeaching  his  own  case  or  title)  prove  or  assist 
or  tend  to  prove  or  assist  the  adversary's  case  or  title : 

(b)  It  is  not  sufficient  to  say  of  an  admittedly  relevant 
document  that  it  exclusively  relates  to  the  party's  own  case 
or  title : 

(c)  It  is  sufficient  to  make'the  combined  assertions  (a)  and 
(b).  If  such  an  assertion  is  made  respecting  a  document,  it 
seems  that  the  court  will  protect  it  equally  with  a  document 
constituting  evidence  for  the  party.  The  only  case  which 
seems  to  draw  any  distinction  is  Peile  v.  Stoddart,  cited  post, 
p.  485 :  see  also  a  common  law  case  Sunt  v.  Sewitt,  cited 
post,  p.  512  :  and  see  Combe  v.  Citt/  of  London,  post,  p.  496. 


(a)  See  ante. 

It  seems  clear  that  where  a  party  admits  a  document  to  be 
relevant  to  the  matters  in  question  his  assertion  that  it  wUl 
not  (whether  directly  or  indirectly  as  above)  prove  or  assist 
the  adversary's  case  is  not  sufficient  to  protect  it  (see  as  to 
documents  asserted  to  be  irrelevant  to  the  particular  issue, 
ante,  p.  186),  unless  he  goes  farther  and  says  either  that  it 
evidences  his  own  title  or  case  and  consequently  evidences  it 
exclusively,  or  that  it  relates  exclusively  to  it.  There  is  it  is 
believed  no  modem  case  in  equity  in  which  the  oath  of  the 
party  as  to  the  effect  of  a  document  admitted  to  be  relevant 
to  the  issue  in  its  bearing  on  that  issue  has  been  accepted 
unless  accompanied  by  an  assertion  either  that  it  is  evidence 
of  his  own  case  or  that  it  exclusively  relates  to  it. 

"  An.  admission  in  general  terms  that  the  documents  in  the  schedule  are 
relevant  to  the  plaintiff's  case  thro-ws  upon  the  defendant  who  makes  that 
admission  the  onus  of  excusing  himself  from  producing  the  documents  in  the 
schedule.  The  answer  in  this  case  admits  that  the  documents  in  the  schedule 
are  relevant  to  the  plaintiff's  case,  and  that  admission  taken  alone  "will 
prinid  facie  entitle  the  plaintiff  to  inspect  them  (citing  Storey  \.  Lennox  I  M 
&  C.  525  :  1  Keen,  S4  1  :  Tylers.  Drayton,  2  S.  &  S.  309  :  KeesomY.  Clarhson 
0.  P.  Coop.  p.   93) :  and  it  is  abundantlj  clear  that  where  documents  in 
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the  defendant's  possession  are  admitted  to  be  relevant  to  the  plaintiff's  ease,* 
the  plaintiflE  and  not  the  defendant  has  a  ri^ht  to  judge  for  himself  of  the 
materiality  of  such  relevant  documents :  and  that  a  suggestion  in  the  answer 
that  the  relevant  documents  will  not  prove  the  plaintiff's  case  is  not  alone  an 
answer  to  a  motion  for  their  production:  "  Wigram,  V.  0.  in  Smith  v.  Beau- 
fort, X  Ha.  p.  519.  See  also  a  passage  in  Lord  Hatherley's  judgment  in 
Mansell  v.  Feeney,  cited  ante,  p.  188.  See  passages  to  the  same  effect  and 
enforcing  the  same  doctrines  in  Smith  v.  Beaufort,  1  Ph.  pp.  219—220  (Lord 
Cottenham) :  GoodallY.  Little,  I  Sim.  N.  S.  pp.  161—162  (Lord  Oranworth): 
Newton  v.  Beresford,  1  Y.  p.  381  (Lord  Lyndhurst) :  "Wigr.  PI.  300. 


*  The  learned  author  in  his  hook  is  not  always  consistent  in  the  use  which 
he  niakes  of  the  expression  "plaintiff's  case"  :  in  some  places  treating  an 
admission-of  relevancy  to  the  plaintiflE's  case  merely  as  equivalent  to  an  ad- 
mission of  general  relevancy  to  the  matters  in  question,  in  other  places  giving 
it  a  more  restricted  signification.  And  this  is  especially  noticeable  in  con- 
nection with  the  subject  of  the  production  of  documents.  In  PI.  299  he  re- 
gards an  admission  of  relevancy  to  the  plaiutiff's  case  alone  as  entitling  a 
Dlaintiff  to  an  order  for  production  ...  unless  from  the  nature  of  the 
documents  themselves  («.  g.  general  title  deeds  or  that  they  are  the  defen- 
dant's evidence)  there  is  ground  for  inferring,  notwithstanding  their  rele- 
vancy, that  the  plaintiff  has  no  interest  in  them,  regarding  therefore  docu- 
ments which  are  the  defendant's  evidences  (that  is  to  say  exclusively  his 
evidences)  as  being  relevant  to  the  plaintiff's  case  :  and  so  in  Smith  v.  Beau- 
fort, ante,  though  subsequently  in  his  judgment  he  seems  to  use  it  in  the 
narrower  sense  when  emphasizing  the  particular  admissions  made :  see  further 
as  to  the  case,  post,  p.  506.  In  PL  314,  on  the  other  hand  he  says  that  the 
rule  that  the  defendant  is  not  to  be  the  judge  of  the  effect  of  evidence  applies 
only  to  those  cases  in  which  an  admission  of  the  relevancy  of  the  documents 
to  the  plaintiff's  case  has  given  the  latter  a  right  to  oaU  for  their  production, 
that  such  an  admission  is  incompatible  with  a  denial  by  the  defendant  of 
that  case,  and  necessarily  supposes  an  admission  to  some  extent  of  the  plain- 
tiff's case ;  he  suggests  in  illustration  a  general  charge  by  the  plaintiff  that 
such  and  such  conveyances  were  obtained  by.  fraud  and  further  that  the  de- 
fendant had  documents  relating  to  the  preparation  of  these  conveyances 
whereby  the  truth  of  the  charge  would  appear.  If,  he  argues,  the  defendant 
denies  the  fraud  he  denies  the  plaintiff's  case,  and  the  relevancy  of  the  docu- 
ments to  the  plaintiff's  case  is  of  necessity  excluded  by  that  denial.  This 
way  of  treating  the  question  seems  unsound.  The  issue  is  whether  the  con- 
veyances were  obtained  by  fraud  or  not.  The  documents  give  the  history  of 
their  preparation  and  are  therefore  relevant  to  this  issue.  The  defendant 
may  deny  the  fraud,  but  the  documents  are  not  thereby  deprived  of  their  re- 
levancy to  the  issue :  and  can  only  be  protected  as  constituting  solely  his 
own  evidence.  Later  PL  314,  315,  403  the  learned  author  inclines  rather  to 
this  view ;  for  he  considers  that,  by  a  denial  of  the  plaintiff's  allegation  that 
the  documents  would  show  the  fraud,  their  defensive  character  is  preserved : 
see  ante,  pp.  257 — 260,  a.-aApost,  p.  505,  as  to  the  effect  of  negativing  charges 
made  by  the  adversary  against  the  party's  documents:  and  see  ante,  pp.  11 
^13,  as  to  referring  the  relevancy  of  discovery  to  a  party's  case  and  not  the 
matters  in  question :  and  ante,  p.  182,  and  post,  p.  500,  as  to  the  old  form 
of  admission  of  relevancy,  that  is  to  say,  to  the  matters  mentioned  in  the 
bill. 


Il2 
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(b)  See  ante,  p.  482. 

It  seems  equally  clear  that  it  is  not  enough  to  say  of  an 
admittedly  relevant  document  that  it  exclusively  relates  to  the 
party's  own  case  or  title. 

There  is  no  case  in  equity  in  which  it  has  ever  been  ex- 
pressly held  sufficient.  And  in  Bustros  v.  White,  cited  ante, 
p.  417,  where  protection  was  claimed  for  correspondence  with 
agents  (containing  mere  matter  of  opinion,  p.  427)  as  relating 
only  to  the  plaintiffs'  and  not  to  the  defendants'  case,  there 
being  no  assertion  (and  it  seems,  see  Bewicke  v.  Graham,  7 
Q.  B.  D.  p.  401,  that  no  such  assertion  could  with  truth  have 
been  made)  to  the  eifect  that  the  documents  did  not  impeach 
the  plaiutifls'  or  support  the  defendants'  ease,  production  was 
ordered.  See  also  the  conditions  of  protection  laid  down  in 
Oreenwood^.  Greenwood,  post,  p.  486,  and  generally  ^os^  (c). 

See  also  Felkin  v.  Herbert,  cited  ante,  p.  395,  and  post, 
p.  601. 

In  Lyell  v.  Kennedy  it  was  suggested  that  it  was  sufficient 
for  a  defendant  in  an  ejectment  action  to  say  that  the  docu- 
ments related  solely  to  his  own  title,  but  see  as  to  this  post, 
p.  520. 

The  expression  is  also  used  in  Ord.  XXXI.  r.  15,  but  only 
in  reference  to  documents  which  may  be  used  by  the  party  in 
evidence,  and  as  a  means  of  escaping  the  penalty  of  not  being 
allowed  to  use  them  iu  default  of  production,  not  as  consti- 
tuting in  itself  an  absolute  ground  of  protection  from  pro- 
duction :  see  ante,  pp.  243 — 245. 

In  Wigr.  the  propositions  are  based  on  the  footing  (see  ante,  p.  444)  that 
a  party  is  entitled  only  to  discovery  relating  to  his  own  case.* 

From  this  point  of  view  the  adversary  would  not  be  entitled  to  production 
of  a  document  relating  exclusively  to  the  party's  own  title  or  case.  And  in 
fact  it  is  so  laid  down  both  generally  as  to  discovery :  Wigr.  PI.  346  375 : 
and  see  Hare,  p.  6 ;  and  particularly  in  respect  of  documents :  Wigr.  PI. 
304,  321,  373,  386.  And  though  in  many  places,  Wigr.  PI.  292,  299,  314, 
333,  and  see  Hare,  pp.  183,  185,  the  documents  under  consideration  are 
called  the  party's  evidences  it  does  not  seem  that  it  is  intended  to  confine  this 
expression  to  documents  that  are  strictly  evidence :  see  for  instance  Wigr. 
PI.  373.     And  in  Smith  v.  Beaufort,  1  Ha.  pp.  520,  522,  Wigram,  V.  C.  cou- 


*  It  has  been  pointed  out  ante,  p.  483  n.  that  the  learned  author  is  not 
always  consistent  in  the  way  in  which  he  uses  the  expression  "  discovery 
relating  to  the  plaintiff's  case." 
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siders  that  wliere  a  document  relates  exclusively  to  the  party's  own  case  he 
may  -srithhold  it.  See  as  to  the  common  law  practice  in  this  respect  under 
the  C.  L.  P.  Acts  ^osi,  Sect.  IV.  and  in  particular  Hunt  v.  Hewitt  cited  ^os*, 
p.  511. 

In  PeiU  V.  Stoddart,  1  M.  &  Gr.  192,  bill  of  discovery  in  aid  of  the  defence 
to  an  action  at  law  to  recover  upon  an  alleged  contract  to  grant  an  annuity, 
protection  was  claimed  for  (among  other  documents)  letters  passing  between 
the  plaintiff  and  defendant  as  being  or  containing  the  evidence  on  which  the 
plaintifi  intended  mainly  to  rely  in  the  action,  and  as  not  containing  any 
evidence  tending  to  support  the  defendant's  pleas,  and  as  not  material  to  his 
case.  Lord  Cottenham  distinguished  between  the  letters  from  the  defendant 
to  the  plaintiff  and  those  from  the  plaintiff  to  the  defendajit  on  the  ground 
that  the  former  would  be  evidence  for  the  plaintiff  and  not  for  the  defendant, 
while  the  latter  would  be  evidence  for  the  defendant  and  not  for  the  plaintiff: 
that  the  defendant  was  clearly  not  entitled  to  see  what  he  had  written  to  the 
plaintiff :  as  to  the  latter  that  the  charge  and  admission  of  relevancy  was  not 
to  the  contract,  which  was  the  sole  point  at  issue  in  the  action,  but  only  to 
the  matters  mentioned  in  the  bill,  and  therefore  he  was  bound  to  give  effect 
to  the  plaintiff's  objection  that  they  related  only  to  his  own  title  (see  as  to 
any  distinction  between  a  document  constituting  and  not  constituting  a 
party's  evidence  in  this  respect,  post,  p.  491 ;  and  as  to  the  effect  of  an  ad- 
mission of  relevancy  to  matters  mentioned  in  the  bill  post,  p.  506).  The 
defendant  had  applied  at  law  for  inspection  of  these  letters  and  been  refused : 
but  qu.  see  ante,  pp.  265 — 267. 


(c)  See  ante,  p.  482. 

The  latest  authority,  Bewicke  v.  Graham,  7  Q,.  B.  D.  400, 
in  the  Court  of  Appeal,  establishes  that  a  document  of  any 
kind  (for  instance  correspondence  with  unprofessional  agents, 
see  ante,  p.  416),  sworn  by  a  party  to  relate  exclusively  to  his 
own  case  and  to  contain  nothing  impeachiag  it  or  tending  to 
support  the  adversary's  ease  or  title,  is  protected.  In  that 
case  protection  was  extended  to  a  bundle  of  documents 
without  any  description  of  or  clue  to  what  kind  of  documents 
they  were,  but  said  to  relate  solely  to  the  defendants'  case 
and  not  to  the  plaintifis'  case  and  not  to  tend  to  support  it 
nor  to  the  best  of  his  knowledge  information  and  belief  (see 
as  to  this  post,  p.  602)  to  contain  anything  impeaching  his 
own  case :  see  this  case  further  discussed  post,  p.  488.  See 
also  Bulman  v.  Toung,  31  W.  R.  766,  cited  post,  p.  504,  where 
a  letter  was  protected  on  this  ground.  See  also  Bustros  v. 
Wliite  ante,  p.  484  :  and  Martin  v.  Biitchard,  cited  ante, 
p.  405,  where  apparently  no  notice  was  taken  of  a  claim  to 
protection  on  this  ground,  the  only  question  being  whether 
they  came  within  the  doctrine  of  legal  professional  privilege. 

The  assertion  will  of  course  only  be  accepted  where  it  is 
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in  accordance  with  the  subordinate  conditions  laid  down  by- 
Knight  Bruce,  V.  0.  (see  ante,  p.  479,  and  post,  Sect.  III. 
where  they  are  discussed). 

In  A.  G.  Y.  Emerson,  10  Q.  B.  D.  191,  the  language  in 
which  Knight  Bruce,  Y.  0.  laid  down  the  rule  (see  ante, 
p.  497)  was  adopted,  and  at  p.  198  Baggallay,  L.  J.  ex- 
pressly calls  attention  to  the  condition  that  the  documents 
must  support  the  party's  own  title  and  must  be  intended  to 
be  or  may  be  used  in  evidence  (as  to  which  see^os^,  p.  492). 

There  is  nothing  to  show  that  such  a  document  would  not 
have  been  protected  in  equity.  Neither  in  Goodall  v.  Little 
(where  however  there  was  only  (see  ante,  pp.  155,  189)  the 
general  assertion  that  thereby  the  truth  of  the  matters  in  the 
bill  would  not  appear),  nor  in  Mansell  v.  Feeney,  nor  in  Smith 
V.  Beaufort  (cited  ante,  pp.  480,  483),  was  there  any  such 
assertion  of  exclusive  relevance :  and  in  the  last  case  at  all 
events  it  was  obvious  (see  this  case  discussed  post,  p.  506,  and 
see  also  Harris  v.  Sarris,  Cannock  v.  Jauncey,  and  Mansell  v. 
Feeney,  cited  post,  p.  507)  from  particular  admissions  that 
some  of  the  documents  did  not  relate  exclusively  to  his  own 
title  or  case.  The  following  observations  may  however  be 
made : — 


In  Greenwood  v.  Greenwood,  6  W.  R.  p.  119,  Kindersley,  V.  0.  said  that 
there  were  two  rules  as  to  which  there  was  no  dispute :  one  that  when 
documents  were  scheduled  it  was  assumed  that  they  were  relevant  in_  some 
way  to  the  matters  in  question  in  the  suit :  another  rule  was  that  if  the 
defendant  scheduled  certain  documents  saying  that  those  documents  related 
exclusively  to  his  own  case,  did  not  relate  to  the  pladntifB's  case,  and  con- 
tained nothing  to  defeat  the  case  of  the  defendant,  the  court  gave  credit  to 
that  statement  and  would  not  order  production  unless  (as  to  this  see  post, 
p.  503)  it  saw  that  the  effect  was  misrepresented.  And  in  many  cases  pro- 
tection was  claimed  in  this  form  (see  for  instance  £ot/d  v.  Tetrie,  cited  post, 
p.  494  ;  Minet  v.  Morgan,  cited  post,  p.  494 ;  Owen  v.  Wynne,  cited  post, 
p.  494) :  but  in  every  case  either  each  document  was  individually  specified, 
or  their  general  nature  was  stated  (see  post,  p.  490) :  it  could  therefore  he 
seen  from  the  description  whether  they  were  such  as  could  constitute  evi- 
dence for  the  party,  and  a  document  constituting  evidence  for  and  relating 
exclusively  to  the  party's  case  or  title  cannot  but  he  a  document  exclusively 
evidencing  it.  And  in  fact,  so  far  as  it  is  possible  to  judge,  the  documents 
for  which  protection  was  so  claimed  were,  except  in  the  cases  cited  post, 
documents  of  this  character. 

It  may  also  be  noted  that  although  in  some  cases  (for  instance  Peile  v. 
Stoddart,  ante,  p.  485,  and  Smith  v.  Beaufort,  post,  p.  506)  among  the  docu- 
ments for  which  protection  has  been  claimed  on  grounds  of  this  kind  have 
been  documents  for  which  protection  has  also  been  claimed  on  the  ground  of 
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professional  privilege,  there  is  no  case  *  (but  see  Llewellyn  v.  Baddeley, 
cited  ante,  p.  410)  in  which  protection  on  these  grounds  has  been  expressly 
allowed  or  refused  to  documents  lying  on  the  border  line  of  professional 
privilege,  for  instance  communications  between  co-defendants  or  with  un- 
professional agents. 

In  Smith  V.  Beaufort,  already  referaed  to.  Lord  Cottenham  draws  atten- 
tion to  the  alternative  form  in  which  protection  was  claimed  "  evidencing  or 
relating,"  and  says,  p.  220,  that  no  production  was  asked  for,  of  any  docu- 
ments exclusively  evidencing  the  party's  title  but  of  those  under  the  second 
branch  of  the  alternative,  those  namely  which  related  both  to  his  title  and  to 
the  matters  charged  in  the  bill  and  did  not  exclusively  evidence  the  defen- 
dant's title :  see  further  post,  p.  506  as  to  this  case. 

In  Lloyd  v.  Purvis,  6  W.  K.  507,  where  there  was  some  doubt  whether  the 
actual  expression  used  in  the  afSdavit  was  "relating  to  or  showing  or 
tending  to  show  their  title  exclusively"  or  "  relating  to  and  showing,  &o.," 
Kiudersley,  V.  C.  seems  to  have  considered  that  the  former  was  evasive 
though  there  was  a  denial  that  they  showed  or  tended  to  show  any  right  or 
title  in  the  defendants,  and  at  p.  421  he  says  (on  the  supposition  that  the 
latter  form  had  been  used)  that  the  documents  were  the  plaintiff's  evidence 
and  showed  his  title.  Although  however  the  latter  form  was  the  more  com- 
mon (see  for  instance  Earp  v.  Lloyd,  cited  post,  p.  509)  the  former  was  used 
in  Greenicood  v.  Greenwood  before  the  same  judge  and  see  his  judgment  in 
that  case  cited  ante,  p.  486.     See  also  Beile  v.  Stoddart,  ante,  p.  485. 


III.  The  Application  of  the  Rules  and  Conditions  laid  down  in 
Combe  t.  Corp.  London  to  Documents  as  well  evidencing 
as  only  relating  to  the  Party's  Case  or  Title. 

These  rules  and  conditions  have  been  set  out  ante,  p.  479. 

It  has  heen  seen  in  Section  II.  that  documents  not  in  them- 
selves constituting  evidence  for  the  party  cannot  be  brought 
within  the  language  in  which  those  rules  and  conditions  are 
laid  down ;  but  that  according  to  the  authorities  a  document 
which  the  party  swears  to  relate  exclusively  to  his  own  case 
or  title  and  in  effect  to  contain  nothing  impeaching  it  or 
tending  to  support  the  adversary's  title  is  equally  protected 
with  a  document  sworn  to  evidence  his  own  case  or  title  and 
to  contain  nothing  impeaching  it  or  tending  to  support  the 
adversary's  title. 

•  In  Goodall  v.  Little,  I  Sim.  N.  S.  155,  documents  on  the  border  line  of 
the  rule  of  professional  privilege  were,  as  was  then  (see  Mamell  v.  Feeney,  2 
J  &  H.  p.  318,  referring  to  Harris  v.  Harris,  3  Ha.  350)  necessary,  included 
among  the  documents  covered  by  the  assertion  that  thereby  the  truth  of  the 
matters  in  the  biU  would  not  appear  and  protection  on  this  ground  was 
claimed  for  them  in  argument,  but  of  course,  see  ante,  p.  189,  refused.  In 
Chartered  Bank  of  Lndia  v.  'Sich,  a  common  law  case,  cited  post,  p.  512,  pro- 
tection was  claimed  partiaUy  for  such  documents  as  not  supporting  the 
opponent's  case:  but  allowed  apparently  without  any  reference  t9  this 
ground. 
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In  illustrating  the  application  of  these  rules  and  conditions 
it  is  not  necessary  to  consider  separately  these  two  classes  of 
documents.  These  rules  and  conditions  (except  those,  the 
suhjects  of  suh-sects.  (c)  and  (d)  post,  which  are  obviously 
inapphcahle  to  documents  not  constituting  evidence,  and  ex- 
cept that,  the  subject  of  sub-sect,  (b)  post,  which  it  is  conceived 
imnecessary  in  the  case  of  documents  constituting  evidence) 
are  as  binding  in  all  respects  in  the  case  of  the  one  class  as 
the  other.    • 

(a)  As  to  lohether  any  Description  general  or  individual  of  the 
Documents  is  necessary. 

According  to  Beicicke  v.  Graham,  post,  no  description  at  all 
either  of  the  documents  individually  or  of  their  general 
nature  (except  for  the  purpose  of  identification,  see  post, 
p.  491,  and  ante,  p.  227)  is  necessary.  Some  reference  how- 
ever seems  advisable  to  other  cases  on  the  point.  If  the 
doctrines  now  under  consideration  were  applicable  only  to 
documents  constituting  evidence  for  the  party  holding  them 
it  might  be  that  the  court  would  require  to  be  satisfied  by 
some  description  of  the  documents  that  they  possess  that 
character  before  accepting  the  party's  statement  as  to  their 
effect  in  exclusively  evidencing  his  own  title  or  case:  so  if 
there  be  any  distinction  between  documents  constituting  and 
those  not  constituting  evidence  for  the  party,  as  to  which  see 
ante  and  ante,  p.  482. 

Bewicke  v.  Graham,  7  Q,.  B.  D.  400,  considered  vsdth  re- 
ference to  Jones  V.  Monte  Video  Gas  Co.  5  Q.  B.  D.  556  and 
Taylor  v.  Batten,  4  Q.  B.  D.  85  :— 

In  Bewicke  v.  Graham  protection  was  extended  to  documents  numtered 
and  tied  up  in  a  bundle  without  any  deacription,  but  said  to  relate  solely  to 
the  defendants'  case  and  not  to  the  plaintiff's  case,  and  not  to  tend  to  support 
it  nor  to  the  best  of  their  knowledge  information  and  belief  to  contain  any- 
thing impeaching  their  case. 

The  decision  (Williams,  J.  diss,  in  the  court  below)  was  rested,  see 
pp.  406,  407,  on  the  ground  that  there  was  no  distinction  between  the  effect 
of  the  statement  on  oath  that  documents  are  irrelevant  to  the  action,  and  the 
statement  that  they  relate  solely  to  the  party's  own  case,  that  Jones  v.  Monte 
Video  had  established  the  conclusiveness  of  a  statement  of  the  first  kind,  and 
therefore  a  statement  of  the  second  was  equally  conclusive,  that,  pp.  408, 
410,  the  applicant  was  bound  by  the  affidavit  it  the  documents  were  suffi- 
ciently identified  to  enable  production  to  be  ordered  if  necessary,  that. 
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pp.  409,  410,  411,  412,  Taylor -v.  Batten  established  this  form  of  description 
as  sufficient  for  the  purpose  of  identification.* 

The  grounds  on  which  the  decision  was  based  seem  open  to  the  following 
observations.  As  regards  JonesY.  Monte  Video,  although  no  doubt  the  decision 
was  to  the  effect  (see  this  case  and  the  principles  there  laid  down  considered, 
ante,  p.  214)  that  the  affidavit  must  be  taken  as  true,  it  could  obviously  only 
be  of  application  to  statements  therein  which  could  be  regarded  for  this 
purpose  as  statements  of  fact,  and  the  point  what  were  statements  of  fact 
for  this  purpose  was  never  touched  upon.  It  cannot  be  suggested- that  a 
statement  as  to  the  effect  of  a  document  is  a  pure  statement  of  fact.  And 
although  a  statement  implied  or  direct  of  irrelevancy  which  in  many  oases 
may  involve  mixed  questions  of  law  and  fact,  see  ante,  pp.  151,  188,  must, 
according  to  Jones  v.  Monte  Video,  and  according  to  settled  equity  prac- 
tice, be  accepted  as  conclusive  (and  so  also  the  bare  description  of  a  docu- 
ment, see^os*,  p.  490,  referring  to  a  passage  in  Hare),  and  therefore  maybe 
considered  as  having  been  regarded  for  this  purpose  as  a  statement  of  fact, 
there  has  always  been  recognized  in  equity  the  widest  distinction  of  prin- 
ciple between  the  question  whether  such  and  such  a  document  is  relevant  to 
the  matters  in  issue,  and  the  question  what  is  the  tendency  of  a  document, 
admitted  to  be  relevant,  in  its  bearing  upon  those  matters  :  see  for  instance 
Hare,  p.  230  :  Mansellv.  Feeneij,  aitei.  ante,  p.  483.  In  particular  whereas  the 
onus  is  on  the  party  seeking  inspection  to  show  by  the  admissions  of  his 
adversary  that  a  document  is  relevant,  the  onus  is  on  the  adversary  to  show 
that  the  admittedly  relevant  document  should  be  protected  from  production  : 
see  also  ante,  p.  230. 

The  decision  in  Taylor  v.  Batten,  and  more  particularly  the  following  pas- 
sage from  the  judgment  of  Cotton,  L.  J.  pp.  87,  88,  in  that  case,  lends  how- 
ever considerable  authority  to  the  conclusion  come  to  by  the  court  in  Beivieke 
T.  Graham  as  to  the  absence  of  any  necessity  for  description : — "Then  let  us 
see  whether  further  identification  is  required  if  there  is  an  objection  to  pro- 
duce the  documents.  We  must  remember  that  the  plaintiff  is  bound  to  take 
the  affidavit  as  true  unless  it  can  be  shown  that  there  is  some  reason  on  the 
face  of  it  why  it  cannot  be  relied  on.  The  affidavit  is  sufficient  if  the  docu- 
ments are  sufficiently  identified.  But  it  is  said  that  the  plaintiffs  are  entitled 
to  be  put  in  such  a  position  as  to  test  the  truth  of  the  affidavit  by  the 
description  of  the  documents.  That  however  is  in  our  opinion  erroneous. 
The  only  (qu.  "only,"  see  ante,  p.  224)  object  of  the  affidavit  is  to  enable 
the  court  to  order  the  documents  to  be  produced  if  it  think  fit  to  make  an 
order  to  that  effect :  and  if  words  are  used  which  if  true  protect  the  docu- 
ments, no  further  particularity  is  necessary  than  in  the  case  of  documents 
for  which  protection  is  not  claimed:"  and  after  observing  in  reference  to 
Fortescue  v.  Fortesctte,  cited  ^osi,  p.  490,  that  a  plaintiff  would  not  be  entitled 
to  a  detailed  schedule  showing  the  nature  of  the  defendant's  title  deeds  ho 
says :  "the  principle  of  our  decision  is  that  the  object  of  the  affidavit  is  to 
enable  the  court  to  make  an  order  for  the  production  of  the  documents  men- 
tioned in  it  if  the  court  thinks  fit  so  to  do,  and  that  a  desoriiation  of  the 
documents  which  enables  production  if  ordered  to  be  enforced  is  sufficient : ' ' 
(see  also  ante,  p.  227).  The  documents  the  subject  of  the  decision  were  it 
may  be  noted  not  documents  of  the  kind  now  being  considered,  but  docu- 
ments letters  and  correspondence  passing  between  the  party  and  his  legal 
advisers  with  a  view  to  his  defence,  and  instructions  to  and  opinions  of 
counsel. 

In^.  (?.  V.  Fmerson,  10  Q.  B.  D.  191,  where-Bewicfo  v.  ffra/»am  was  referred 


*  It  may  be  noted  that  it  was  con.sidered  that  if  necessary  the  decision 
mio-ht  be  based  upon  the  discretion  conferred  upon  the  court  by  rule  14. 
But  qu.  whether  in  such  a  case  any  discretion  could  legitimately  be  exer- 
cised after  the  interpretation  put  upon  that  rule  in  Btistros  v.  IFhite,  see 
ante,  p.  152. 
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to,  Bee  post,  p.  491,  it  should  be  observed  that  (p.  197)  the  form  of  protection 
upon  which  the  arguments  and  judgments  -were  based,  was  that  laid  down 
in  Gombe  v.  Corporation  of  London  (see  ante,  p.  479),  and  not,  as  stated  on 
p.  193  in  the  report,  upon  the  fonn  in  Bewieke  v.  Graham  :  it  was  only  an 
assertion  in  that  form  that  was  considered  by  Brett,  L.  J.  p.  204,  to  be  con- 
clusive, where  the  court  did  not  see  that  the  nature  of  the  documents  had 
been  m.isconoeived :  that  is  to  say  there  would  be  the  party's  oath  that  the 
documents  were  such  as  constituted  his  evidence  :  see  ante,  p.  486. 

Other  cases  and  authorities. 

In  early  times  in  equity  the  documents  would  always  seem  to  have  been 
individually  described:  see  for  instance  Lazarus  v.  Morley,  5  Jur.  N.  S.  1119. 
And  in  many  cases,  such  for  instance  as  Smith  v.  Beaufort,  cited  ^osi,  p.  506, 
Knight  v.  Waterford,  cited  post,  p.  507,  documents  aU  made  the  subject  of 
the  same  assertion  were  distinguished,  production  being  ordered  of  some  and 
not  of  others. 

The  more  recent  practice  has  been  (see  ante,  p.  229)  to  group  them  or  tie 
them  up  in  bundles  with  a  general  description  of  their  nature :  see  for  instance 
Owen  V.  Wynne,  9  Ch.  D.  29 :  but  see  A.  O.  v.  Emerson,  10  Q.  B.  D.  191, 
where  a  full  list  seems  to  have  been  given :  see  also  Kettlewell  v.  Barstow, 
post,  p.  522. 

The  conclusion  arrived  at  in  Wigr.  PI.  318,  after  investigating  the  limits 
within  which  and  the  conditions  under  which  the  party's  oath  may  be 
accepted,  is  that  the  party  must  give  the  court  the  best  means  of  judging 
the  truth  of  what  he  swears  to  short  of  that  discovery  which  he  desires  to 
withhold,  and  that  a  mere  general  assertion  that  all  the  documents  in  his 
possession  evidence  exclusively  his  own  case  without  describing  them  might 
not  perhaps  in  some  cases,  though  in  others  it  clearly  would  be,  sufficient, 
but  that  a  description  of  the  documents  coupled  with  such  an  averment  would 
probably  in  all  cases  be  sufUcient  unless  from  the  nature  of  the  documents  or 
other  circumstances  appearing  in  the  answer  the  court  found  reason  for  dis- 
crediting the  answer,  or  refusing  to  give  effect  to  it. 

So  Mr.  Hare  in  Hare,  pp.  230 — 232  considers  that  some  description  of  the 
document  is  necessary  in  order  to  satisfy  the  court  that  the  evidence  is  exclu- 
sively the  party's  own,  though  the  description  wiU  be  assumed  to  be  accurate 
in  point  of  appellation,  as  for  instance  account  books,  receipts,  correspondence 
with  specified  persons :  and  see  ante,  p.  231. 

It  is  not  necessary  to  give  a  detailed  schedule  showing  the  nature  of  a 
party's  title  deeds:  Cotton,  L.  J.  in  Taylor  v.  Batten,  i  Q,.  B.  D.  p.  89,  (and 
see  ante,  p.  231),  disapproving  Forteseue  v.  Fortescue,  contra,  if  that  were  the 
effect  of  the  deoisiou  in  that  case.  Forteseue  v.  Forteseue,  34  L.  T.  847,  was 
a  suit  by  the  wife's  heir  against  the  husband's  devisee  for  recovery  of  land 
and  ascertainment  of  boundaries.  The  defendant  in  her  answer  stated  that 
the  husband  died  seised  of  the  lands  which  she  believed  were  conveyed  to  him 
by  the  wife  by  a  deed  of  such  and  such  a  date,  parties  and  effect.  On  excep- 
tions for  not  sufficiently  setting  forth  the  deed,  Hall,  V.  C.  held  the  answer 
sufficient,  except  that  she  had  not  answered  whether  the  deed  was  stiU  in 
operation  or  had  been  revoked.  In  her  affidavit  of  documents  she  objected 
to  produce  a  bundle  of  deeds  .  .  .  relating  exclusively  to  her  own  title  and 
not  relating  to  the  plaintiff's  title  or  tending  to  support  or  helping  him  to 
make  out  his  case.  It  was  held  insufficient,  the  V.  C.  being  of  opinion  that 
an  affidavit  must  be  useful,  and  that  a  list  in  which  every  deed  was  mentioned 
must  be  given :  and  in  particular  that  the  plaintiff's  title  being  a  primS.  facie 
one  must  have  been  displaced  by  some  proper  assurance,  that  the  plaintiff 
was  entitled  to  a  proper  discovery  of  the  instrument  which  would  take  away 
his  title,  whether  it  was  in  the  defendant's  possession  and  that  a  proper  list 
would  show  that. 

Qu.  what  was  meant  by  a  proper  discovery  of  the  instrument  which  would 
take  away  his  title :  (the  expression  was  refereed  to  by  Cotton,  L.  J.  in 
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Taylor  v.  Hatten,  p.  89,  but  without  comment).  Not  it  is  conceived  produc- 
tion :  see  ante,  pp.  254,  481 :  but  see  now  as  to  documents  referred  to  in  the 
pleadings,  ante,  p.  244.  Qu.  whether  anything  more  was  meant  than  dis- 
covery of  the  fact  whether  it  was  in  the  defendant's  possession.  But  if  the 
plaintiff  was  not  entitled  to  its  production  as  being  exclusively  the  defendant's 
evidence,  on  what  ground  could  he  be  entitled  to  know  whether  or  not  it  was 
ia  her  possession:  see  ante,  pp.  474 — 476:  and  see  post,  discussing  A.  G. 
T.  Hmetson. 

In  A.  G.  V.  Emerson,  10  Q.  B.  D.  p.  202,  Brett,  L.  J.  in 
reference  to  Bewiclte  v.  Graham,  considered  that  "where  the 
paxty  was  not  satisfied  with  the  particularity  of  the  description 
of  the  documents  he  had  a  remedy,  for  he  might  ask  leave 
either  to  interrogate  or  to  require  a  more  accurate  description 
of  the  documents.  It  is  submitted  that  such  a  suggestion  is 
founded  on  a  false  principle.  In  order  to  protect  documents 
admittedly  relevant  the  party  withholding  them  must  satisfy 
the  court  that  they  exclusively  evidence  or  relate  to  his  own 
title  or  case.  What  is  sufficient  to  satisfy  the  court  is  another 
question  :  but  unless  the  court  is  so  satisfied  production  (or  a 
further  affidavit,  see  ante,  p.  232)  will  be  ordered.  If  how- 
ever the  court  is  satisfied  that  they  are  of  such  a  character,  it 
is  contrary  to  priuciple  that  interrogatories  should  be  adminis- 
tered inquiring  of  what  they  consist  or  what  their  nature  or 
contents :  see  ante,  p.  475.  So  far  as  any  description  general 
or  individual  is  necessary  in  the  affidavit  it  is  necessary  not 
for  the  purpose  of  discovering  to  the  adversary  the  nature  or 
contents  of  the  documents :  but  either  for  the  purpose  of  iden- 
tification in  order  to  enable  an  order  for  their  production  to 
be  made  if  proper,  see  ante,  p.  227  :  or  in  order  to  support 
the  claim  to  protection,  see  ante,  p.  230. 


(b)  That   they  exclusively  relate  to  the  Party's  mm  Case  or 

Title. 

This  assertion  is  necessary  in  the  case  of  documents  which 
do  not  constitute  evidence  of   his   case  or  title:    see  ante^ 

p.  482. 

But  it  is  not  necessary  in  the  case  of  documents  constituting 
evidence  of  his  case  or  title :  see  ante,  p.  479.      Nor,  it  is 
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conceived,  even  if  as  a  matter  of  fact,  or  if  it  were  shown  that, 
the  document  did  relate  to  the  adversary's  case  or  title,  does 
that  entitle  the  adversary  to  see  it  if  it  is  sworn  in  proper 
language  not  to  support  his  case  or  title :  see  Greenwood  v. 
GreeniDood,  6  W.  E.  119 :  Lloyd  v.  Purvis,  ibid.  421 :  nor 
are  Smith  v.  Beavfort  and  other  cases,  post,  pp.  506 — 607, 
when  carefully  considered  opposed  to  such  a  conclusion. 


(c)  That  the  Document  is  intended  to  be  or  may  be  used  by  the 

Party  in  Evidence. 

There  seems  however  to  be  no  necessity  for  this  assertion 
even  on  the  supposition  that  these  doctrines  are  confined  to 
documents  constituting  evidence  as  to  which  see  ante,  p.  486. 
In  no  other  case  is  there  any  suggestion  of  its  necessity,  except 
in  A.  G.  V.  Emerson,  cited  post,  p.  509,  where  (see  in  par- 
ticular, p.  198)  the  form  laid  down  by  Knight  Bruce,  Y.  0. 
was  expressly  adopted  :  see  the  various  cases  cited  post, 
pp.  494,  504—510. 

(d)  That  they  form  or  support  the  Party's  Case  or  Title. 

There  is  no  distinction  of  principle  between  title  deeds  and 
any  other  documents  constituting  evidence  of  a  party's  case 
or  title. 

Title  deeds  constitute  evidence  of  a  title  of  necessity.  There 
are  other  documents  which  jnay  or  may  not  constitute  evi- 
dence according  to  the  circumstances  of  the  particular  case. 

This  is  the  sole  distinction  for  this  purpose  between  title 
deeds  and  any  other  kind  of  document.  The  former  must  con- 
stitute evidence,  the  latter  may  or  may  not.  If  (see  ante,  p  486) 
the  doctrines  that  are  now  being  considered  were  applicable 
only  to  documents  constituting  evidence,  or  if  there  be  (see 
ante,  p.  482  as  to  this)  any  distinction  in  this  respect  between 
a  document  constituting  and  not  constituting  evidence,  then 
once  let  it  be  assumed  that  a  document  does  so  constitute 
evidence  and  it  becomes  a  proper  subject  for  the  application 
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of  the  rules  under  discussion  equally  with  a  title  deed.  No 
distinction  of  principle  is  recognized  in  Wigr.  PI.  324,  or 
Hai-e,  pp.  194,  195,  between  a  title  deed  and  any  other 
document,  such  as  letters,  &c.,  constituting  evidence.  In 
some  oases.  Knight  v.  Waterford,  2  Y.  &  0.  p.  28,  Firkins  v. 
Loice,  13  Pri.  p.  198,  Collins  v.  Gresley,  2  T.  &  J.  p.  491, 
Neate  v.  Latimer,  2  T.  &  C.  p.  262,  Wilson  v.  Foster,  M'Ol. 
&  T.  p.  276,  they  seem  to  have  been  regarded  as  forming  an 
exception  out  of  the  general  rule  requiring  production  of  all 
relevant  documents.  Probably  it  arose  from  the  practice  at 
common  law  of  protecting  a  witness  from  producing  his  title 
deeds :  see  Adams  v.  Lloyd,  3  H.  &  N.  pp.  355,  359  :  Avery 
V.  Langford,  21  L.  J.  Q.  B.  217.  In  Wigr.  PI.  324,  the 
distinction  is  attributed  to  mere  laxity  in  applying  priuciples 
with  strictness  where  the  documents  were  of  a  less  important 
character. 

See  further  as  to  title  deeds  post,  Part  III.  of  this  Chapter, 
in  reference  to  actions  for  the  recovery  of  land. 

The  following  documents  have  been  protected  or  at  aU 
events  treated  as  being  the  party's  evidence :  biUs  of  exchange 
or  promissory  notes :  see  Princess  of  Wales  v.  Liverpool,  1 
Sw.  114,  cited  ante,  p.  248 :  and  Bolton  v.  Corp.  Liverpool, 
post,  at  p.  496,  referring  to  it :  and  see  ante,  p.  249  :  but  see 
Gibson  v.  Hetcett,  cited  post,  p.  544 :  letters :  see  Pcile  v. 
Stoddart,  cited  ante,  p.  485 :  even  accounts  under  some 
circumstances  :  see  Bolton  v.  Corp.  Liverpool,  3  Sim.  pp.  475, 
477,  479,  489  :  and  see  post,  pp.  495,  496,  506,  discussing 
this  case.  Smith  v.  Beaufort,  Combe  v.  City  of  London,  and 
Combe  v.  Corp.  London:  so  receipts  for  moduses:  see  Tom' 
linson  v.  Lymer,  post,  p.  508. 

Copies  or  extracts  of  documents  constituting  evidence 
would  seem  to  stand  on  the  same  footing  as  the  documents 
themselves  :  see  for  instance  Bolton  v.  Corp.  Liverpool,  3  Sim. 
467  :  1  M.  &  E.  88  :  Oicen  v.  Wynn,  9  Ch.  D.  p.  30. 
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(e)   That  the  Document  contains  nothing  tending  to  support  the 
Adversary's  Case  or  Title. 

Some  negative  assertion  of  tMs  kind  is  necessary  in  modem 
practice :  see  Lord  SelBorne  in  Minet  v.  Morgan,  L.  E.  8  Gh. 
p.  365,  commenting  on  the  different  practice  at  the  date  of 
Bolton  V.  Corp.  Liverpool  (see  as  to  i\iiapost,  p.  495)  :  and  see 
ante,  p.  482 :  but  see  Lijell  v.  Kennedy,  post,  p.  620,  where  it 
was  omitted  by  a  defendant  in  ejectment. 


(f)  That  it  does  not  contain  anything  impeaching  his  otmi  Case 

or  Title. 

This  assertion  cannot  prudently  he  omitted  (see  post,  p. 
498,  as  to  any  distinction  between  a  plaintiff  and  defendant). 

It  -was  omitted  in  Owen  v.  Wynn,  ante,  p.  287  :  Kettlewell  v.  Barstow,  post, 
p.  522  :  and  Roherts  v.  Oppenheim,  post,  p.  504  :  and  see  post,  p.  520,  as  to 
actions  of  ejectment.  .       .     ,         ,  .  .  ,     ,  _i  J!\ 

So  it  was  omitted  by  a  plaintifB  m  ejectment  m  a  recent  case  (not  reported) 
before  the  0.  A.  Here,  howeyer,  tbe  defendant  had  stated  to  the  court  what 
he  expected  to  find  in  the  documents  :  and  it  was  held  that,  the  only  ground 
for  the  application  being  that  the  documents  would  show  that  the  plaintiff 
had  no  title,  this  was  in  direct  contradiction  to  the  proposition  laid  down  aa 
to  afSrmatiTe  support  by  Mr.  Hare,  discnssed  post,  pp.  496,  497.  Th" 
decision  does  not,  it  is  conceived,  in  any  way  establish  that  a  plamtifE  m 
ejectment  is  not  bound  to  make  this  assertion  :  it  rested  on  the  special  facta 
of  the  case,  the  nature  of  the  document  and  the  matter  expected  to  be  found 
therein  being  known :  it  is  in  fact  an  illustration  of  the  view  discussed  post, 
p.  497,  namely,  that  mere  weaknesses  or  defects  of  evidence  are  not  matters 
impeaching  the  party's  title  within  the  meaning  of  the  above  proposition. 
In  all  these  cases,  as  pointed  out  ante,  pp.  478,  484,  the  question  is  not 
whether  a  document  which  in  fact  exclusively  evidences  or  relates  to  the 
party's  own  case  or  title  is  protected,  but  whait  unambiguous  assertions  the 
court  requires  the  party  to  make  ooncsming  a  document  of  which  it  knows 
nothing  in  order  to  be  satisfied  that  it  contains  nothing  to  help  the  adversary. 

The  form  actually  used  in  Minet  v.  Morgan,  L.  B,.  8  Ch.  361,  which  in- 
cluded this  assertion  was  recommended  for  adoption  by  the  C.  A.  in  Corp. 
Hastings  v.  Ivall,  L.  R.  8  Ch.  p.  1021 ;  and  see  A.  G.  v.  Emerson,  post, 
p.  509,  adopting  the  form  of  protection  laid  down  in  Comhe  v.  Corp.  Zondon, 
ante,  p.  479. 

In  Boyd  v.  Petrie,  20  L.  T.  934,  the  plaintiffa  swore  to  the  effect  that  the 
documents  related  exclusively  to  their  own  title  and  claim  and  did  not  sup- 
port assist  or  relate  to  the  defendant's  case :  and  it  was  held  that  these  words 
did  not  exclude  the  possibility  that  the  documents  might  contain  something 
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impeachmg  or  disproving  their  title  or  case  and  so  making  out  or  assisting 
the  defendant's  case  :  for  a  defendant  in  such  a  case  (impeaching  the  trans- 
fers to  the  plaintiffs  of  certain  mortgages)  had  a  right  to  see  everything 
tending  to  disprove  their  title,  the  defendant's  case  being  that  the  plaintiffs 
had  no  case  (see  as  to  any  distinction  between  a  plaintiflE  and  defendant,  post, 
p.  498). 

Where  a  person  departs  from  settled  forms  he  always  comes  to  the  court 
under  a  oortein  amount  of  suspicion :  Selwyn,  L.  J.  ibid.  p.  904. 

See  as  to  the  meaning  of  matter  "impeaching"  a  party's 
case  the  references  given  post,  p.  497 :  and  particularly  where 
the  documents  are  his  own  evidences. 


(1)  T/ie  early  Practice  in  Chancery. 

In  early  times  not  only  was  it  not  necessary  to  make  an 
assertion  of  this  kind,  but  it  was  not  even  necessary  to  make 
any  negative  assertion  (see  ante  (e))  at  all,  where  there  were 
no  allegations  hy  the  adversary  to  a  contrary  effect,  in  which 
case  of  course  they  must  have  been  met.  There  was  always 
the  denial  that  thereby  the  truth  of  the  matters  charged 
would  appear  to  meet  the  common  form  of  charge  to  this 
effect,  see  ante,  pp.  486,  487  n.  In  that  state  of  the  practice 
therefore  where  there  was  nothing  but  a  statement  to  the 
effect  that  the  documents  evidenced  the  party's  own  title, 
and  no  denial  of  their  containing  matter  which  would  im- 
peach or  disprove  his  title  or  support  that  of  the  adversary, 
there  being  no  counter-charge  to  that  effect  by  the  adversary, 
the  position  of  the  parties  in  reference  to  the  production  of 
such  documents  was  not  entirely  satisfactory.  It  would  be 
a  hardship  on  the  party  if  he  were  compelled  to  produce  them 
for  his  adversary  to  pick  holes  in  them :  see  ante,  p.  476 : 
also  Smith  v.  Beaufort,  post,  p.  506 :  and  post,  p.  516 :  or 
to  ascertain  whether  they  contained  anything  tending  to  dis- 
prove his  title:  see  Combe  v.  Corp.  of  London,  15  L.  J.  Oh, 
p.  84 :  it  would  be  a  hardship  on  the  adversary  not  to  see 
them  if  they  reaUy  contained  matter  which  would  assist  him : 
see  Wigr.  PI.  306,  -307,  discussing  the  difficulty :  and  see  as 
to  the  common  law  practice,  i^os^,  p.  511. 

Some  observations  of  Lord  Brougham  in  Bollm  v.  Corporation  of  Liverpool, 
a  peculiar  case  of  this  hind  illustrate  the  difiiculty.  It  was  an  application 
(by  biU  of  discovery)  on  the  part  of  the  defendant  to  an  action  by  a  corpo- 
ration for  tolls  that  the  corporation  might  be  ordered  to  produce  documents 
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sworn  by  them  to  evidence  their  title.  Production  was  refused  both  in  the 
court  below,  3  Sim.  467,  and  on  appeal,  1  M.  &  K.  88.  M  p.  92  Lord 
Brougham  says  (and  see  PearKon,  J.  in  Corp.  of  Bristol  y.  Cox,  26  Ch.  D. 
p.  684,  citing  it,  but  qu.) :  "  The  plaintiff  here  (the  defendant  to  the  action) 
does  not  claim  anything  positively  or  affirmatively  under  the  dociunents  in 
question.  He  only  defends  himself  against  the  claims  of  the  corporation 
and  suggests  that  the  documents  evidencing  their  title  may  aid  his  defence. 
How  ?  By  proving  his  title,  he  says.  But  how  can  these  documents  prove 
his  title  ?  Only  by  disclosing  some  defects  in  that  of  the  corporation.  The 
description  of  the  documents  is  that  they  rebut  or  negative  the  plaintiff's 
title:  they  are  the  corporation's  title  not  his,  and  they  are  only  his  nega- 
tively by  faOing  to  prove  that  of  the  corporation.  He  rests  on  the  right 
which  he  has  in  common  with  all  mankind  to  be  exempt  from  dues  and  cus- 
toms; and  he  says  'prove  me  liable  if  you  can.'  The  corporation  have 
certain  documents  which  they  swear  prove  this  liability.  He  cannot  call  for 
these  documents  merely  because  they  may  upon  inspection  be  found  not  to 
prove  his  liability,  and  so  to  help  him  and  hurt  his  adversary  whose  title 
they  are."  And,  referring  to  Princess  of  Wales  v.  Liverpool,  1  Sw.  114, 
where  under  special  circumstances  (see  ante,  p.  248)  inspection  was  granted 
by  Lord  Eldon  in  favour  of  the  defendant  of  one  of  two  promissory  notes  on 
which  the  action  against  him  was  brought.  Lord  Brougham,  p.  93,  observes 
that  the  thing  sought  and  in  substance  allowed  to  be  inspected  was  not  any 
matter  collateral  but  the  very  instrument  on  which  the  plaintiff's  title  rested, 
and  which  could  only  be  the  title  of  the  defendant  by  failing  to  support  that 
of  the  plaintiff  ....  and  that  it  could  only  be  of  common  title  by  the  one 
party  setting  it  up  and  the  other  impeaching  it  by  flaws  discoverable  by 
inspection :  (see  ante,  p.  244,  as  to  the  present  practice  in  respect  of  docu- 
ments referred  to  in  the  pleadings  and  ante,  p.  246,  as  to  the  old  chancery 
practice).  See  further  post,  p.  497,  as  to  this  case  in  connection  with  the 
doctrine  of  "  affirmative  support"  :  and  also  post  (3)  as  to  the  onus  of 
proof. 

And  so  in  Combe  v.  City  of  London,  4  T.  &  0.  139,  a  case  of  a  somewhat 
similar  nature,  being  a  bill  by  the  defendant  to  an  action  by  the  city  to 
establish  a  right  to  take  certain  porterage  fees  for  discovery  and  production 
of  various  documents  disclosed  by  the  plaintiff's  answer,  the  Lord  Chief 
Baron,  pp.  158 — 169,  says  in  reference  to  documents  containing  entries  of 
the  amounts  received  by  the  porters  (there  being  no  specific  charge  of 
variation  as  in  Smith  v.  Beaufort,  see  post,  p.  606) ;  "  The  constancy  of  the 
usao'e  may  be  a  very  essential  ingredient  in  support  of  it  and  their  books 
must  prove  the  case  one  way  or  the  other.  It  is  clear  therefore  that  the 
plaintiff  (defendant)  has  no  right  to  see  the  books  to  ascertain  whether  the 
defendants  (plaintiffs)  have  charged  more  or  less  at  difllerent  times.  That 
is  asking  for  a  discovery  of  the  weaknesses  of  the  adversaries'  title  and  not 
of  the  strength  of  their  own."  Nor,  p.  166,  did  he  consider  the  defendant 
entitled  to  see  any  documents  evidencing  the  title  of  the  plaintiffs  in  order 
to  see  how  long  the  usage  had  lasted,  although  there  was  an  allegation  that  it 
had  no  legal  origin,  though  otherwise,  see  p.  158,  as  to  documents  not  being 
part  of  their  title  and  showing  possibly  that  at  those  dates  no  such  right  was  in 
existence.  The  same  question  was  subsequently  raised  in  chancery  :  Combe 
V.  Corp.  London,  1  T.  &  C.  0.  C.  631 :  15  L.  J.  Ch.  80  (on  appeal) :  the  same 
claim  being  made  in  respect  of  metage  fees,  and  the  defendant  iUing  a  bill 
for  discovery  and  production  of  the  same  documents,  this  time,  however, 
alleging  that  they  would  show  a  variation,  see  16  L.  J.  Ch.  p.  84.  Knight 
Bruce,  V.  0.  applying  the  rule  laid  down  by  him  and  cited  ante,  p.  479, 
ordered  production  of  them  on  the  ground,  p.  651,  that  as  to  the  charters 
each  of  them  was  shown  to  contain  matter  which  might  be  rationally  contended 
to  support  theplaintiff's  case  and  impeach  or  weaken  that  of  the  coi'poration  (see 
further  post,  pp.  497 — 501),  and  as  to  the  metage  and  other  books  that  he 
could  find  no  positive  statement  anywhere,  that  they  were  merely  and  exclu- 
sively (doubting  whether  they  had  been  properly  examined,  see  as  to  this  post, 
■p.  602)  evidence  for  the,  corporation,  or  irrelevant  to  the  plaintiff's  case  (see 
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as  to  this  last  point,  ante,  p.  491).    And  his  decision  was  affirmed  on  much 
the  same  grounds  by  Lord  Cottenham  on  appeal. 

See  further  as  to  Boltoii  v.  Corp.  Liverpool,  Combe  v.  City  of  London,  and 
Combe  v.  Corp.  London,  post,  pp.  506—607. 

The  necessity,  however,  which  now  rests  upon  the  party 
to  make  some  assertion  to  the  effect  that  his  documents 
contain  nothing  impeaching  his  own  case  or  supporting  the 
adversary's  case  removes  a  great  part  of  the  difficulty  which 
existed  in  cases  of  that  character  under  the  practice  as  it  then 
was :  for  the  addition  of  an  assertion  of  this  kind  forms  a 
complete  protection  on  the  one  hand,  while  on  the  other  hand 
if  the  party  omits  to  make  it  he  cannot  as  a  rule  escape  pro- 
duction. 

But  although,  this  heing  so,  the  ohservations  of  the  judges 
in  the  above  cases  lose  much  of  their  force  and  application 
they  are  still  of  value  in  consideriag  the  meaning  of  the 
expression  "  matters  impeaching  or  disproving  the  party's 
own  case."  To  what  extent,  that  is  to  say,  are  defects  in  a 
party's  evidence  matter  impeaching  his  case  and  therefore 
necessitating  the  production  of  the  document  containing  it  ? 
(See  also  post  as  to  affirmative  support,  and  post  (3)  as  to  the 
onus  of  proof.)  And  is  there  any  and  what  distinction 
between  the  obligation  of  a  plaintiff  and  defendant  in  this 
respect?  (as  to  this,  see^os^  (2)). 

As  to  "  affirmative  support." 

At  p.  91,  in  Solton  y.  Corp.  Liverpool,  1  M.  &  K.  88,  Lord  Brougham  lays  it 
down  that  the  adversary  has  a  right  to  the  production  of  documents  sustain- 
ing his  own  title  affirmatively  ;  and  in  Hare,  pp.  197 — 199,  it  is  laid  down 
as  a  general  proposition  that  the  adversary's  right  to  discovery  of  documents 
which  are  the  evidences  of  the  party  is  limited  to  such  as  affirmatively 
support  his  case,  but  that  this  proposition  does  not  furnish  the  basis  for  a 
general  objection  to  discovery  and  is  therefore  not  applicable  to  other  docu- 
ments (see  ante,  pp.  481 — 487,  as  to  documents  not  evidencing  the  party's  own 
case),  otherwise  in  a  case  such  as  JBolton  v.  Corp.  Lirerpool,  where  the  defen- 
dant relied  on  a  defence  which  no  deeds  could  substantiate  affirmatively, 
namely  his  right  to  import  goods  free  of  toUs,  and  where  in  fact  only  the 
evidences  of  the  corporation  were  protected,  certain  books  of  account  and 
tables  of  duties  being  produced,  he  would  get  no  discovery,  see  pp.  202 — ■ 
203. 

It  is  not,  Mr.  Hare  further  says  at  pp.  197 — 198,  a  sufficient  ground  for 
discovery  to  insist  that  the  evidence  wiU  prove  that  the  defendant  has  no 
title  and  that  the  title  will  therefore  devolve  upon  the  plaintifE  as  a  conse- 
quence of  that  failure,  citing  Compton  v.  Grey,  1  T.  _&  J.  p.  157 :  (but  in 
this  case  such  a  consequence  was  denied) .  He  also  cites  in  illustration  Boe 
V.  Harvey,  4  Burr.  p.  2487,  where  Lord  Mansfield  in  reference  to  ejectment 
actions  said  that  the  plaintifE  could  not  recover  but  upon  the  strength  of  his 
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own  title  and  could  not  found  his  claim  on  the  weakness  of  the  defendant's 
title  for  that  the  possession  gave  the  defendant  a  right  against  every  man 
who'  could  not  show  a  good  title,  and  considers  that  this  is  applicable  to 
every  suit  seeking  to  change  the  right  and  possession  of  property.*  In  oases 
of  that  kind  the  plaintiff  is  clearly  not  entitled  to  discovery  which  only  tends 
to  destroy  the  defendant's  title  without  affirmatively  supporting  his  own: 
see  post  (2).  But  Mr.  Hare's  general  proposition  as  to  affirmative  support, 
unless  it  is  to  he  understood  merely  as  laying  down  that  mere  weaknesses  or 
defects  of  evidence  do  not  necessitate  production  of  the  documents  containing 
them,  is  difficult  to  reconcile  with  A.  (?.  v.  Emerson,  and  other  cases  cited 
post,  p.  499.  It  must  he  remembered  that  this  was  at  a  time  when,  see 
ante,  p.  495,  the  practice  was  in  a  somewhat  unsatisfactory  state.  See 
post  (2)  as  to  the  distinction  in  position  between  a,  plaintiff  and  defendant, 
anipost  (3)  as  to  the  onus  of  proof. 


(2)  As  to  the  Distinction  beticeen  a  Plaintiff  and  Defendant  in 
regard  to  this  Assertion  (see  ante  (f),  p.  494). 

The  positions  of  the  plaintiff  and  defendant  in  reference  to 
discovery  negativing  their  title  or  ease  have  been  considered 
ante,  p.  467,  in  connection  with  interrogatories.  The  con- 
clusion there  enforced  is  that,  though  in  some  cases,  such  as 
Hoffmann  v.  Postil,  there  cited,  the  defendant  is  treated  as 
having  a  peculiar  right  to  discovery  negativing  the  plain- 
tiff's case,  either  party,  the  one  as  much  as  the  other,  is 
bound  to  give  such  discovery  where  it  is  a  material  object  of 
the  adversary  to  negative  his  title  or  case  :  but  that  whereas 
it  is  nearly  always  a  defendant's  object  to  destroy  or  disprove 
the  plaintiff's  case,  it  is  not  always  a  material  object  with  the 
plaintiff  to  destroy  or  disprove  the  defendant's  case,  as  for 
instance  in  an  action  for  the  recovery  of  land  or  other  pro- 
perty. 

It  would  follow  from  this  conclusion  that  except  in  the 
cases  where  the  destruction  or  disproof  of  the  party's  title  or 
case  is  not  a  material  object  with  the  adversary,  the  adver- 
sary is  entitled  whether  plaintiff  or  defendant  to  production 
of  documents  impeaching  the  party's  own  title  or  case,  and 
the  party  whether  defendant  or  plaintiff  must,  if  he  would 


*  He  admits  an  exception  to  this  doctrine  of  affirmative  support  in  cases 
such  a,a  Metcalfe  v.  Sarvey,  and  other  cases  considered  ijosi,  p.  631,  where 
the  defendant  claiming  no  title  himself  but  being  in  the  position  of  a  stake- 
holder alleges  that  the  plaintiff  has  no  title  having  conveyed  it  away  or 
otherwise. 
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protect  them,  deny  that  they  so  impeach  it :  see  further  post, 
p.  516,  in  connection  with  actions  for  the  recovery  of  land. 
The  cases  support  this  view.  (See  also  post  (3)  as  to  the  onus 
of  proof :  and  ante,  p.  497,  as  to  afiSrmative  support.  See 
as  to  the  exceptional  penalty  imposed  on  a  plaintifE  by  rule  15 
if  he  object  to  produce  documents  referred  to  in  his  pleadings 
or  affidavits  although  they  relate  only  to  his  own  title,  ante, 
p.  245. 

As  to  the  Plaintiffs  Obligation. — In  Corp.  Hastings  v.  Ivall,  L.  E. 
S  Cli.  1017,  a  suit  by  the  corporation  claiming  to  lie  owners  of  the  shore 
under  letters  patent  from  the  Crown  to  restrain  the  defendant  from  deposit- 
ing earth  on  the  beach,  the  defendant  not  settiag  up  any  title  in  himself  but 
aUeging  that  the  shore  was  not  included  in  the  letters  patent  and  belonged 
either  to  the  Crown  or  to  A.  B. ,  the  plaintiffs  were  ordered  to  make  a  further 
affidavit  in  the  form  used  in  M'met  y.  Morgan,  which  included  a  denial  of 
matter  impeaching,  &c.  See  also  Minet  v.  Morgan,  L.  R.  8  Ch.  361,  where 
this  form  was  used  by  a  plaintiff  claiming  a  right  of  common :  Boyd  t. 
Fetrie,  cited  ante,  p.  494  (where  a  distinction  was  taken  in  favour  of  the 
peculiar  right  of  a  defendant  to  discovery  of  this  nature  as  to  which  see 
ante):  Lowndis  v.  Davies  and  O'CotinorY.  Malone,  cited  ^os<,  pp.  530 — 531  ; 
Co}nbe  v.  City  of  London  and  Combe  v.  Corp.  London,  cited  ante,  p.  496  : 
Compagnie  Fmanciere,  ^c.  v.  Fenivian,  ^-o.  Co.  cited  ante,  p.  183  :  and  Roberts 
V.  Oppenheim,  cited  ante,  p.  494. 

As  to  the  Defendant' s  Obligation. — In  A.  G.v.  Emerson,  10  Q.  B.  D. 
191,  cited  post,  p.  509,  it  was  held  by  the  Court  of  Appeal,  following  and 
approving  the  rule  laid  down  by  Knight  Bruce,  V.  C.  in  Combe  v.  Corp. 
London  (see  ante,  pp.  478 — 479),  that  certain  court  roUs  must  be  produced 
by  the  defendant  in  spite  of  a  general  assertion  in  accordance  with  that 
form  (see  ante,  p.  490),  and  per  Brett,  L.  J.  p.  205  (and  see  BaggaUay,  L.  J. 
p.  200)-  on  the  ground  that  in  a  question  of  disputed  boundary,  which  this 
was,  the  existence  of  entries  of  admission  to  a  certain  extent  and  the  absence 
of  any  admissions  beyond  that  extent  would  on  the  whole  of  the  court  rolls 
negative  or  tend  to  negative  the  defendant's  own  case.  Anything  less  like 
affirmative  (see  ante,  p.  497)  support  it  is  difficult  to  imagine.  See  also 
JenJiyns  v.  Busliby,  cited  post,  p.  508  :  Earp  v.  LUyd,  cited  post,  p.  508  : 
Greenwood  v.  Greenwood,  cited  ante,  p.  486. 


(3)  As  to  xohether  the  Party  on  whom  the  Onus  of  Proof  rests  is 
under  any  less  Obligation. 

See  ante,  p.  497,  as  to  affirmative  support :  and  ante  (2). 

In  "Wigr.  PI.  367,  the  view  of  the  learned  author  seems  to 
be  that  the  party  on  whom  the  onus  of  proof  rests  enjoys 
some  particular  exemption  in  this  respect.  Eeferring  to 
Bolton    V.    Corp.   Liverpool   (see    the    judgment   cited  ante^ 

kk2 
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p.  496),  he  observes  that  the  onus  of  proving  their  case  rested 
on  the  corporation  (the  plaintiHs  in  the  action),  and  that  the 
defendant's  case  prima  facie  required  no  proof  and  therefore 
no  discovery.* 

Under  the  old  chancery  practice  this  may  have  been  so  in  the  particidar 
case  •where  a  defendant  put  in  a  pure  aiErmative  plea :  for,  the  charge  of 
possession  of  documents  then  necessary  to  be  inserted  being  of  those  relating 
to  the  matters  stated  in  the  bill,  and  these  matters  being  admitted  by  the 
plea,  no  discovery  in  support  was  required:  see  ante,  p.  15,  n. :  and  Clayton  v. 
Winehelsea,  3  Y.  &  C.  pp.  688 — 689,  pointing  out  the  distinction  in  this 
respect  between  an  affirmative  and  a  negative  plea.  But  where  plaintiffs 
claimed  as  heirs  ex  parte  matemS  charging  that  there  was  no  heir  ex  parte 
patemS,,  the  defendant  pleading  that  there  was  such  an  heir  was  held  bound 
to  answer  the  charge  of  possession  of  documents  relating  to  the  matters 
stated  in  the  biU  or  whereby  their  truth  would  appear  :  Harland  v.  Emerson, 
3  Sim.  490  :  8  Bligh,  62.  How  far  production  would  have  been  ordered  is 
of  course  another  question.  The  decision  is  criticised  in  Wigr.  PI.  117  on 
the  ground  that  the  plea  of  heir  ex  parte  paternd  absolved  the  plaintiffs  from 
any  obligation  to  prove  their  title,  that  if  the  defendant  did  not  prove  the 
truth  of  his  own  plea  affirmatively  the  plaintiff  would  be  entitled  to  a  decree 
whether  they  were  heirs  ex  parte  matem^  or  not,  that  their  case  after  plea 
pleaded  was  simply  a  negation  of  the  defendant's  plea,  that  the  only  ground 
on  which  discovery  of  the  documents  could  be  required  was  that  it  might 
assist  the  plaintiffs  in  proving  that  negation  but  that  the  bill  was  not  so 
framed  as  to  entitle  the  plaintiffs  to  discovery  on  that  ground,  for  it  had  not 
anticipated  the  defence  and  contained  no  charges  appUoable  to  it. 

It  is  not  necessary  further  to  consider  to  what  extent  the  technicalities  of 
pleading  in  those  days  operated  to  deprive  a  plaintiff  in  oases  of  that  kind  of 
discovery  of  documents.  Under  the  present  practice  the  party  must  give 
discovery  (no  charge  being  necessary  as  formerly)  of  documents  relating  to 
matters  in  question  in  the  action ;  and  it  is  clear  that  where  a  defence  in  the 
nature  of  a  pure  affirmative  plea  is  put  in,  and  this  defence  is  put  in  issue  by 
the  plaintiff  the  matter  of  the  defence  is  a  matter  in  question :  see  further  as 
to  this  point,  ante,  pp.  12,  35,  464. 

Documents  therefore  relating  to  the  matter  so  put  in  question  must  be 
included  in  the  affidavit  of  documents,  although  of  course  by  proper  allega- 
tions they  may  be  protected  from  actual  production.  For  instance,  supposing 
a  defence  of  purchase  for  value  without  notice  (see  as  to  this  defence  post,  p. 
537)  and  issue  joined  as  to  the  notice,  the  defendant  must  make  an  affidavit 
of  documents  relating  to  the  issue  of  notice  just  as  if  there  had  been  under 
the  old  practice  a  charge  of  possession  of  documents  relating  thereto  and 
whereby  it  would  appear  that  the  purchase  of  the  defendant  was  not  a 
purchase  without  notice :  see  Hardman  v.  Mlames,  6  Sim.  640,  p.  650  :  see 
also  ibid.  2  M.  &  K.  p.  743:  Macgregor  v.  E.  I.  Co.  2  Sim. '452,  discussin<' 
the  case  of  a  defence  of  the  Statute  of  Limitations  and  a  charge  of  possession 
of  documents  showing  a  promise  within  six  years :  see  also  Farhinson  v. 
Chambers,  1  K.  &  J.  72,  where  an  affidavit  was  ordered,  the  defence  of  the 
statute  being  however  anticipated  by  a  statement  that  interest  had  been  paid 
within  twenty  years :  and  Clayton  v.  Winehelsea,  3  T.  &  C.  pp.  688  —689  : 
and  see  ante,  pp.  37 — 38. 


*  Qu.  as  to  no  discovery  even  from  that  point  of  view :  for  Shadwell  V.  C 
at  3  Sim.  p.  49,  expressly  says  that  if  the  documents  in  question  had 
evidenced  the  defendant's  title  as  well,  and  which  they  might  have  done 
production  would  have  been  ordered :  and  see  ante,  p.  497,  as  to  Mr.  Hare's 
views  on  this  case. 
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That  a  party  must  produce  documents  tending  to  impeach 
his  case  or  title  where  the  only  defence  is  a  denial  of  that  case 
or  title,  and  where  therefore  the  onus  of  proof  is  on  him  seems 
clear.  It  cannot  he  that  a  party  is  entitled  to  keep  hack  docu- 
ments which  would  disprove  or  throw  doubt  upon  his  case  and 
produce  at  the  trial  those  documents  only  which  would  he 
evidence  in  support  of  his  case  or  prove  it  without  any  quali- 
fication, merely  because  the  onus  of  proof  is  on  him  and  his 
adversary's  case  is  a  simple  negation  of  it :  see  for  instance 
Knight  v.  Waterford,  2  T.  &  0.  p.  29,  and  Glascott  v.  Copper 
Mines  Co.  11  Sim.  p.  312.  And  in  fact  in  Boijd^.  Petrie  and 
other  cases,  ante,  p.  499,  it  is  the  plaintiff  who  is  considered 
to  be  under  a  special  ohKgation  in  this  respect. 

The  point  is  discussed  ia  Dan.  Ch.  Pr.  pp.  535 — 536  in  reference  to  the  then 
(1870)  practice.  The  conclusions  there  come  to  are  not  very  clearly  stated : 
and  qvL.  whether  they  are  sound  even  in  respect  of  the  practice  at  that  date. 


(g)  The  General  Assertion  (see  ante,  p.  487)  must  be  made 
with  Distinctness  and  Positireness,  uith  a  reasonable  and 
sufficient  degree  of  Positiveness. 

See  Smith  v.  Beaufort,  cited  post,  p.  506  :  and  in  particular 
ibid.  1  Ha.  pp.  524—525. 

See  also  Hare,  pp.  236 — 238,  explaining  Hardman  v.  Ellames 
{ante,  p.  254),  on  the  ground  of  want  of  positiveness  in  the 
assertion. 

A  denial  merely  that  the  documents  evidence  or  relate  to 
the  adversary's  "title"  may  in  many  cases  be  insufficient. 
The  question  is  whether  they  evidence  or  relate  to  his  case  as 
stated  in  the  pleadings,  which  cannot  always  be  properly 
described  as  his  title. 

In  reference  to  the  plaiutifEthe  term  "  title  "  is  ambiguous :  it  may  mean 
his  title  to  relief  but  it  may  be  used  in  a  narrower  sense :  see  Felkin  v.  Her- 
bert 30  L.  J.  Ch.  p.  799  :  Jenkins  v.  Bushby,  35  L.  J.  Ch.  p.  401,  cited  post, 
p  508  :  Owenv.  Wynn,  9  Ch.  D.  p.  32,  but  held  sufficient  on  appeal:  Clegg 
V.'  Edniondsm,  22  Beav.  p.   157:  Bute  \.  Glamorganshire  Canal  Co.  1  Phill. 

In  reference  to  the  defendant  it  maybe  evasive  or  altogether  inappropriate 
as  a  description  of  his  case.  See  Smith  v.  Beaufort,  cited  post,  p.  506,  where 
"estate  right  title  of  or  claimed  by  &c."  was  held  (see  1  Hare,  p.  521  : 
1  Phill.  p.  220)  evasive  and  insufficient :  and  Moherts  v.  Oppenheim,  26  Oh. 
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Ap.  728 :  see  also  A.  G.  v.  Corp.  London,  2  M.  &  G-.  pp.  265—266,  where  the 
defendant  claimed  protection  for  documents  evidencing  his  own  title,  and 
where  Lord  Cottenham  doutted  whether  his  case,  which  as  pleaded  was  a 
mere  negative  of  the  plaintiff's  title,  could  properly  be  called  his  title. 

As  to  the  necessity  of  the  assertion  being  to  the  best  of  the 
party's  knowledge  information  and  belief. 

In  Bannatyne  v.  Leader,  10  Sim.  230,  pp.  235 — 236  (were  however  the  as- 
sertion was  only  that  thereby  the  truth  of  the  matters  stated  in  the  hill  would 
not  appear,  as  to  which  see  ante,  pp.  482,  487,  n.)  the  V.  0.  considered  that 
where  the  question  depended  on  the  materiality  of  the  documents  with  respect 
to  their  contents,  if  the  party  did  not  choose  to  swear  positively  as  he  might 
and  would  be  perfectly  justified  in  doing  if  he  had  himself  read  through  the 
documents  and  was  satisfied  in  his  own  mind  that  they  did  not  contain  that 
which  would  make  out  the  adversary's  case,  but  merely  stated  that  he  be- 
lieved they  would  not  make  it  out,  that  was  not  sufSoient :  and  in  Combe  v. 
Corp.  London,  15  L.  J.  Ch.  pp.  82 — 83,  Lord  Cottenham  in  reference  to  the 
expression  "to  the  best  of  his  knowledge  information  and  belief"  agreed 
that  belief  was  not  enough,  and  afSrmed  the  decision  of  Knight  Bruce,  V.  0. 
post. 

In  Minet  v.  Morgan,  L  R.  8  Ch.  p.  366,  Lord  Selbome  considered  that  the 
assertion  if  made  to  the  best  of  the  party's  knowledge  information  and  belief 
(citing  Adams  v.  Fisher,  3  M.  &  C.  526,  where  however  protection  was  claimed 
lor  the  documents  as  being  consequential,  see  ante,  pp.  31,  189)  was  suffi- 
cient unless  there  was  something  which  qualified  such  a  statement,  as  in 
Combe  v.  Corp.  London,  1  Y.  &  C.  C.  C.  p.  652,  where  Knight  Bruce,  V.  C.  was 
unable  to  find  an  averment  that  any  person  who  had  examined  the  books  had 
positively  stated  or  could  positively  state  that  their  whole  contents  exclusively 
evidenced  the  corporation's  case  or  were  irrelevant  to  the  plaintiff's  case,  and 
generally  inferred  that  the  examination  had  not  been  precise  and  complete  : 
or  which  showed  substantial  insufficiency  on  the  face  of  the  affidavit. 

^ois.l'eiley.Stoddart,  1  M.  &  G-.  192,  p.  19.5,  approved  in  JKiinei  v.  iforya;!, 
it  was  held  sufficient  for  a  party  to  state  that  he  was  advised  and  believed : 
and  a  distinction  was  taken  between  "being  advised  and  beUeving"  and 
"being  advised  and  therefore  beHeving."  And  in  Manhy  v.  BewicJce,  8  D.  G-. 
M.  &  Gr.  p.  479,  where  the  parties  made  an  assertion  in  the  fullest  form  but, 
as  they  expressly  stated,  only  on  information  received  from  their  solicitors 
(though  they  added  that  to  the  best  of  their  knowledge  information  and 
belief  it  was  the  fact),  it  was  said  that  a  statement  made  entirely  on  the 
faith  of  information  received  from  other  persons  was  not  sufficient,  and  PeiU 
V.  Stoddart  was  distinguished  on  the  ground  that  there  the  party  appeared 
to  have  examined  the  documents  himself.  So  in  Balguy  v.  Broadhurst,  I  Sim. 
N.  S.  Ill,  it  was  not  considered  enough  for  a  party  to  say  that  he  was  advised 
and  insisted  that  certain  documents,  without  describing  them,  were  confiden- 
tial communications.  So  in  Fepper  v.  Chambers,  7  Ex.  Rep.  226,  an  affidavit 
supporting  an  application  for  inspection  was  held  insufficient  as  stating  merely 
that  the  party  was  advised  that  the  dpouments  might  be  required  as  evidence 
for  him  without  stating  that  he  believed  the  advice  to  be  well  founded. 

"As  we  are  advised  and  say"  was  considered  sufficient  in  Kettlewell  v. 
Barstow,  L.  R.  7  Oh.  687,  in  reference  to  the  relevancy  of  certain  documents 
to  a  particular  issue. 

"  I  am  informed"  was  said  to  be  equivalent  to  "  I  believe  "  in  Woodhatch 
V.  Freeland,  11  "W.  R.  396 :   (and  see  ante,  p.  127) :  but  qu. 

The  upshot  then  of  these  authorities  is  that  the  party  must 
make  his  statements  "  according  to  the  best  of  his  knowledge 
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mformation  and  beKef "  or  in  some  form  equivalent  thereto. 
But  they  do  not  decide  what  personal  inspection  or  examina- 
tion, if  any,  by  the  party  himself  is  necessary. 


(h)    Wliere  the  General  Assertion  [see  ante,  p.  501)  irill  not  be 

accepted. 

The  court  may  refuse  to  give  effect  to  the  general  assertion 
either  on  account  of  the  nature  of  the  action,  or  of  the  docu- 
ments, or  generally  by  reason  of  matter  appearing  in  certain 
sources,  such  sources  being,  it  is  conceived,  the  same  as  those 
into  which  the  court  may  look  for  the  pui'pose  of  testing  the 
sufficiency  of  an  affidavit  of  documents  :  see  ante,  p.  215. 

In  order  to  justify  the  court  in  disregarding  the  party's 
assertion  to  this  effect  (the  form  laid  down  by  Knight  Bruce, 
V.  C.  in  the  passage  cited  ante,  p.  479)  the  court  must  be 
reasonably  satisfied  or  reasonably  certain  (and  see  a«fe,  p.  181, 
as  to  the  distinction  between  making  an  order  for  a  further 
affidavit  of  documents,  which  may  be  done  on  mere  suspicion, 
and  an  order  for  the  production  of  alleged  irrelevant  docu- 
ments, or,  ante,  p.  109,  for  a  further  answer  to  an  interroga- 
tory, but  see  also  the  distinction  pointed  out  ante,  p.  230, 
between  the  case  of  a  party  seeking  to  protect  admittedly 
relevant  documents  and  an  assertion  of  irrelevancy),  pp.  198, 
204,  206,  from  other  admissions  of  the  party,  by  the  descrip- 
tion of  the  documents  given  by  him  or  from  other  admissions 
or  from  other  documents  produced  to  the  court,  p.  204  (but 
see  the  sources  ante),  that  their  nature,  that  is  their  nature  as 
described  by  the  party  in  his  general  assertion,  has  been 
erroneously  represented  or  misconceived,  and  per  Brett,  M.  R. 
p.  205,  where  the  documents  are  of  such  a  character  that  the 
party  cannot  properly  make  such  an  assertion  the  court  can- 
not accept  the  affidavit  as  satisfactory:  A.  G.  v.  Emerson,  10 
Q.  B.  D.  191,  following  and  amplifying  the  propositions  laid 
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down  Iby  KnigTit  Bruce,  V.  C.  ante,  p.  479,  and  ordering  pro- 
duction, see  post,  p.  509.  In  Boherts  v.  Oppenheim,  26  Ch. 
D.  724,*  tHs  case  was  cited  to  show  that  the  plaintiffs  might 
have  misunderstood  the  effect  of  the  documents:  Cotton,  L.  J. 
at  p.  734,  said  :  "  As  I  understand  that  ease  the  court  held 
that  there  was  protection,  unless  the  court  was  satisfied  that 
the  effect  of  the  documents  was  misconceived.  In  that  case  • 
there  were  court  rolls  extending  over  many  years,  and  the 
court  was  able  to  see  from  the  nature  of  the  questions  in  the 
action,  and  of  the  documents,  that  the  effect  of  the  documents 
was  misunderstood.  So  far  that  case  is  an  authority.  But 
I  think  that  we  ought  not  to  speculate  in  order  to  get  rid 
of  the  protection  claimed,  and  that  we  ought  to  accept  the 
affidavit  as  conclusive,  unless  the  court  can  see  distinctly 
that  the  oath  of  the  party  cannot  he  relied  on.  So  far  as  I 
can  see,  there  is  nothing  in  this  case  to  show  that :  and  to 
say  in  an  ordinary  case  that  the  eoiirt  cannot  rely  on  the  affi- 
davit of  a  party  would  he  practically  to  take  away  the  right 
of  a  plaintiff  or  defendant  to  claim  protection  for  any  deed." 
See  also  Ponsonby  v.  Sartley,  post,  p.  509 :  and  the  cases 
post,  p.  607. 

So  in  Wigr.  PI.  318,  the  learned  autlior  considered,  that  the  general 
assertion  would  be  accepted  imleas  from  the  nature  of  the  documents  or  other 
circumstances  appearing  in  the  answer  the  court  found  reasons  for  discrediting 
it  or  refusing  to  giTe  effect  to  it.  So  in  Greenwoody.  Oreenwood,  6  W.  E.  119, 
Kindersley,  V.  C,  considering  that  the  assertion  should  be  disregarded  i£ 
from  the  description  of  the  documents  or  the  nature  of  the  action  or  the 
whole  together  the  court  thought  they  had  been  misrepresented,  ordered 
production  of  certain  documents  in  accordance  with  these  views.  The  mere 
use  of  the  word  title  the  mere  allegation  that  the  documents  relate  exclusively 
to  the  defendant's  title  is  of  no  avail  to  the  defendant  in  resisting  the  produc- 
tion, if  that  conclusion  be  opposed  to  the  obvious  character  of  the  documents, 
or  if  it  be  not  supported  by  specific  averments  excluding^aU  probability  tiiat 
the  documents  would  furnish  evidence  in  support  of  the  plaintiff's  case : 
Barris  v.  Sarris,  i  Ha.  p.  184. 

In  Buhnan  v.  Young,  31  "W.  E.  766,  protection  was  claimed  and  allowed 
for  the  copy  of  an  extract  from  a  confidential  (see  as  to  this  ante,  p.  302) 
letter  from  a  person  not  a  party  to  the  action  to  a  director  of  the  defendant 


*  See  this  case  also  cited  ante,  p.  244 :  plaintiffs  claimed  protection,  aa 
relating  only  to  their  own  title,  &o.,  for  deeds  through  which  in  their  claim 
they  deduced  title  to  a  forecourt :  defendants  set  up  no  title,  but  alleged  it 
to  be  pubHc  property :  it  was  not  a  question  of  disputed  boundary,  see  p.  729, 
aniipost,  p.  508. 
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compsmy  as  relating  solely  to  their  own  case,  S:e in  the  foi-m  used  in 

Meuieke  v.  Graham,  for  there  was  nothing  to  show  from  the  afadavit  or  from 
the  nature  of  the  document  that  it  was  material  or  had  anything  to  do  with 
the  question  at  issue  as  in  A.  G.  v.  Emerson.  The  terms  in  which  the 
grounds  of  this  decision  are  stated  are  open  to  criticism.  The  document  was 
included  m  the  affidarit  of  documents  and  must  therefore  be  assumed  to  be 
relevant  or  material  to  the  matters  in  question,  see  ante,  p.  190  :  the  real 
question  was  whether  the  defendants  had  shown  that  a  document  which  they 
had  admitted  to  relate  to  the  matters  in  question  was  within  the  rule  pro- 

tectmg  a  document  relating  exclusively  to  the  party's  own  case,  &c 

and  whether  their  assertion  to  that  effect  could"  be  accepted. 

All  counter  allegations  inconsistent  with  the  general  asser- 
tion made  by  the  adversary  whether  in  his  pleadings  or  by 
way  of  interrogatories  must  be  specifically  and  not  merely 
generally  met:  see  ante,  p.  259.  If  they  are  specifically 
and  satisfactorily  met  the  party  may  claim  protection  for  the 
documents  as  exclusively  evidencing  or  relating  to  his  case  or 
title  in  the  proper  form.  And  the  adversary  is  in  no  better 
position  by  makiag  specific  charges  of  this  kind  if  they  are  so 
met :  otherwise  such  charges  would  always  be  made  whether 
there  was  any  foundation  for  them  or  not  in  order  to  deprive 
the  party  of  the  power  of  protecting  his  documents  :  see  ante, 
pp.  256 — 257  :  Smith  v.  Beaufort, post,  p.  507  :  and  generally 
ante,  pp.  257 — 261. 

In  Stroud  t.  Beacon,  1  Ves.  37,  the  bill  charged  that  by  producing  a  certain 
deed  it  would  appear  that  the  title  of  the  person  under  whom  the  defendant 
claimed  was  only  for  her  life,  and  it  was  held  that  some  answer  must  be 
given  to  the  charge,  though  it  did  not  foUow  that  the  document  must  be 
produced. 

Where  the  defendant  to  a  biU  for  redemption  alleges  that  he  is  absolute 
owner  and  not  mortgagee  of  the  property  in  question,  and  the  plaintiff  has 
alleged  that  the  defendant  is  in  possession  of  a  certain  deed  containing  a 
proviso  for  redemption  of  the  property,  the  defendant  must  either  deny 
having  the  deed  in  his  possession  or  that  it  contained  such  a  proviso.  In  the 
latter  case  there  would  then  be  ground  for  the  defendant  to  go  upon  in 
insisting  that  it  was  the  evidence  of  his  own  title  and  not  of  the  plaintifi's. 
But  without  meeting  the  charge  it  would  not  be  enough  to  make  such  a 
general  assertion:  see  Duneombe  v.  Savies,  1  Ha.  p.  190. 

"If  the  defendant  pleads  a  deed  which  constitutes  his  title  he  cannot  be 
compelled  to  produce  it  because  it  is  his  own  title  and  not  that  of  the  plain- 
tiff, but,  if  the  plaintiff  alleges  that  that  deed  contains  something  which 
would  show  or  support  his  title,  the  defendant  is  bound  to  answer  an  inter- 
rogatory founded  on  that  allegation,  because  although  the  deed  is  part  of 
the  defendant's  title  it  may  be  the  most  important  part  of  the  evidence  of  the 
plaintiff  who  may  find  in  it  a  recognition  of  that  which  if  true  would  super- 
sede the  title  set  up  by  the  instrument  itself  " :  Lord  Cottenham  in  ^.  G.  v. 
Corp.  Zondon,  2  M.  &  Gr.  p.  260.  "Although  a  defendant  will  not  be  com- 
pelled to  produce  a  document  which  is  the  evidence  of  his  title  yet  if  he 
intends  to  avail  himself  of  that  protection  he  is  bound  to  negative  that  which 
the  bOl  alleges  such  a  document  to  contain  so  far  as  it  would  be  evidence  of 
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the  title  of  the  plaintiff.  The  reason  ia  that,  whether  it  be  Bomething  to  be 
found  in  the  document  itself  or  to  be  inferred  from  tho  absence  of  it  in  the 
document,  the  circumstance  atteged  is  alleged  not  for  the  purpose  of  investi- 
gating what  the  defendant  may  have  to  show  in  proof  of  his  title  but  for  the 
purpose  of  establishing  or  strengthening  the  plaiatiif's  title  or  repelling  that 
which  he  expects  to  be  set  up  against  Mm,  all  of  which  are  legitimate  objects 
of  discovery  ":  ibid.  p.  261. 

The  following  cases  are  instances  in  wMch  a  party's  general 
assertion  has  not  been  accepted  by  the  court ; — (see  the  par- 
cular  class  of  cases  of  disputed  boundary  or  parcels  cited  post, 
p.  508  to  p.  510) 

In  Smith  v.  Beaufort,  1  Ha.  507  :  (on  app.)  1  Ph.  209 :  the  defendant  to  an 
action  for  customs  and  toU^  filed  a  biU  of  discovery  in  aid  of  his  defence 
alleging  among  other  things  variations  iu  the  payments,  and  charged  in  the 
usual  form  possession  of  documents  relating  to  the  matters  stated  in  the  bill 
whereby  their  truth  would  appear.  The  answer  admitted  the  alleged  varia- 
tions but  explained  them:  and  also  admitted  the  possession  of  documents 
relating  to  the  matters  charged,  denied  that  thereby  their  truth  would  be 
elucidated  except  as  in  the  answer  mentioned,  and  said  in  effect  that  they 
were  his  title  deeds  evidences  and  muniments,  that  they  evidenced  or  related 
to  his  own  right  and  title  and  not  to  any  estate  right  or  title  of  or  claimed 

by  the  plaintiff  &c Production  was  ordered  on  the  same  grounds 

both  by  "Wigram,  V.  C.  in  the  court  below  and  by  Lord  Cottenham  on 
appeal,  namely  that  the  variations  were  not  denied  but  admitted  and  ex- 
plained (compare  Cannock  v.  Jauncey,  cited  ante,  p.  262,  and  Harris  v.  Harris, 
post,  p.  507),  that  the  documents  were  admitted  to  relate  to  these  variations, 
that  as  to  the  denial  that  they  evidenced  any  estate  right  or  title  of  the 
plaintiff  he  did  not  claim  any  estate  right  or  title  (see  as  to  this  ante,  p.  501), 
that  as  to  the  assertion  that  they  evidenced  or  (see  ante,  p.  487)  related  to  his 
own  title  the  point  was  that  they  also  related  to  the  plaintiff's  case  charged 
in  the  bill,  that-(l  Ha.  p.  520)  they  were  not  exclusively  relevant  to  his  own 
title,  that  (1  Ph.  pp.  220,  221)  they  did  not  exclusively  evidence  it  but  showed 
the  alleged  variations  and  thereby  tended  to  disprove  it :  (see  ante,  p.  491,  as 
to  exclusive  relevancy  where  the  documents  constitute  evidence) . 

Both  in  the  court  below  and  on  appeal,  Bolton  v.  Corp.  Liverpool  (discussed 
ante,  pp.  495 — 496)  was  distinguished  on  the  ground  that  (1  Ph.  p.  221)  the 
documents  in  that  ease  exclusively  evidenced  the  corporation's  title,  for, 
citing  the  judgment  of  Shadwell,  V.  C.  3  Sim.  p.  490,  nothing  was  to  be  in- 
ferred from  their  answer  that  they  evidenced  the  adversary's  title  which 
they  might  also  do,  and,  per  Wigram,  V.  C.  p.  522,  that  there  was  a  mere 
general  allegation  that  the  documents  of  the  corporation  would  show  that 
their  case  was  unfounded,  that  is  that  their  production  would  furnish 
evidence  against  themselves,  that  this  general  allegation  was, denied,  that 
the  documents  related  exclusively  to  their  own  title  (they  were  described  as 
evidencing  and  showing  their  own  title  to  the  dues  and  customs)  and  that 
where  a  defendant  credibly  denied  the  allegation  upon  which  the  plaintiff 
founded  his  right  to  a  production  of  the  documents  relating  exclusively  to 
the  defendant's  case  the  plaintiff  had  no  right  to  call  for  an  inspection  of 
them  merely  to  see  whether  he  could  discover  something  which  might  in- 
validate the  defendant's  case. 

In  Combe  v.  City  of  Zondon,  cited  ante,  p.  496,  there  was  it  seems  no  charge 
of  variation  though  so  said  in  Smithy.  Beaufort,  1  Ph.  p.  217:  in  Combe  y. 
Corp.  of  Zondon,  cited  ante,  p.  496,  there  was  a  charge  that  the  documents 
would  show  a  variation,  and  Lord  Cottenham  at  15  L.  J.  Ch.  pp.  83 — 84  says 
that  in  Bolton  v.  Corp.  Liverpool,  the  ground  was  that  the  documents  were 
required  merely  to  ascertain  whether  they  contained  anything  to  disprove 
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the  corporation's  title  (see  ante,  p.  495),  and  not  as  in  the  case  before  him  to 
prove  facts  alleged  aflirniatively  (see  ante,  p.  497)  namely  that  there  was  a 
variation,  and  Tvhich  -svere  not  positively  denied. 

In  Smith  v.  Beaufort,  1  Ha.  pp.  622—524,  Wigram,  V.  C.  points  out  that 
the  important  difference  in  the  two  oases  ivas  not  that  in  the  one  a  definite 
allegation  was  made  and  in  the  other  only  a  general  allegation,  but  lay  in 
the  manner  ia  -which  the  allegation  was  met,  for  that,  see  a«te,  p.  505,  a  party 
was  in  no  better  position  because  he  alleged  a  specific  defect  and  made  it  his 
own  case  if  the  allegation  was  precisely  denied,  and  that  if  in  the  case  before 
him  it  had  been  denied  with  due  precision  that  any  such  variance  as  specifi- 
cally charged  appeared  in  any  of  the  documents,  he  might  have  protected 
himself. 

In  Gresletj  v.  Mousley,  2  K.  &  J.  288,  a  suit  brought  by  the  devisee  and 
heir-at-law  of  A.  against  the  devisees  in  trust  and  executors  of  A.'s  soKcitor 
to  set  aside  a  purchase  made  by  the  solicitor  from  A.  on  the  ground  of 
undervalue  and  of  A.'s  having  been  then  in  embarrassed  circumstances,  the 
defendants  were  ordered  to  produce,  besides  confidential  communications 
between  solicitor  and  client,  documents  of  title  and  other  documents  relating 
to  the  property  including  copies  of  conveyances  of  parts  of  the  property  to 
purchasers  from  the  solicitor,  mortgages  made  by  A. ,  and  a  valuation  of  the 
property  ;  for  although  the  defendants  denied  any  fraud  and  said  that  the 
documents  related  to  the  property  purchased  by  the  solicitor  and  his  title  as 
such  purchaser  exclusively  and  did  not  relate  to  or  concern  or  make  out  the 
plaintiff's  title,  the  nature  of  the  plaintiff's  case  and  the  description  of  the 
documents  in  the  schedule  showed  that  some  of  them  (for  instance  the  copies 
of  conveyances  would  show  the  prices)  must  contain  important  evidence  for 
the  plaintiff,  following  Smith  v.  Beaufort. 

In  Harris  v.  Harris,  4  Ha.  179,  a  suit  by  the  personal  representative  of  a 
deceased  person  for  a  declaration  of  partnership  and  for  an  account,  the 
defendant  denied  the  partnership  and  said  that  his  documents  related  exclu- 
sively to  his  own  title  and  his  own  affairs  and  business  in  which  the  deceased 
had  no  interest  and  did  not  relate  to  any  partnership  or  business  in  conjunc- 
tion with  the  deceased :  but  he  admitted  (compare  Smith  v.  Beaufort,  ante, 
p.  506)  that  the  joint  name  had  been  used.  Wigram,  V.  C.  ordered  produc- 
tion considering  that  in  a  case  of  that  character  the  court  must  exercise  its 
own  judgment  as  to  the  effect  which  the  evidence  might  have,  and  that 
consistently  with  the  answer  every  entry  in  the  documents  might  be  in  the 
joint  name,  and  that  these  entries  would  be  evidence  for  a  jury.  See  also 
Mansell  v.  Feeney,  2  J.  &  H.  313,  320:  a  somewhat  similar  case,  the  defen- 
dant alleging  that  the  plaintiff's  interest  was  that  of  a  lender  only,  and 
where  production  of  the  business  documents  was  ordered  in  spite  of  the 
defendant's  denial  that  the  plaintiff's  name  appeared  therein  except  as  a 
customer :  see  ante,  pp.  188,  483,  citing  Lord  Hatherley's  judgment.  See  also 
SomereiVe  v.  Mackay,  16  Ves.  382.  In  Ferrier  v.  Atwoo',  12  Jur.  N.  S.  365, 
a  suit  to  establish  a  partnership,  the  defendant  alleged  that  the  partnership 
terminated  in  a  particular  year  :  he  was  ordered  to  produce  the  business 
books  and  other  documents  though  he  swore  that  they  related  exclusively  to 
his  own  business  and  contained  no  entries  supporting  or  tending  to  support 
the  plaintiff's  case  ;  for  the  nature  of  the  dispute  was  considered  to  render 
it  impossible  to  bind  the  plaintiff  by  the  defendant's  view  of  the  nature  of 
the  documents,  and  it  was  reasonably  possible  that  they  might  assist  the 
plaintiff's  case. 

See  Mieeard  v.  Inclosure  Commissioners,  4  E.  &  B.  329,  a  feigned  issue  to 
determine  whether  the  plaintiff  had  any  interest  in  a  manor,  where  produc- 
tion of  leases  was  ordered,  the  court  considering  that  they  might  help  the 
defendant's  case  in  spite  of  the  plaintiff's  assertion  that  they  were  his  title 
deeds  and  did  not  relate  to  and  would  not  prove  the  defendant's  case :  but 
see  post,  p.  611. 

In  Knight  v.  Waterford,  2  T.  &  C.  22,  an  action  by  a  rector  to  recover 
tithes  against  a  person  who  was  both  patron  of  the  rectory  and  lord  of  the 
manor  in  which  the  tithes  claimed  were  situate,  the  plaintiff  alleged  that  the 
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customary  payment  of  a  composition  relied  on  by  the  defendant  was  founded 
on  a  series  of  corrupt  contracts.  Tlie  defendant  claimed  protection  for  all  his 
documents  (which,  were  specified  in  the  schedule)  as  relating  to  his  and  not 
the  plaintiff's  title.  Production  was  ordered  of  aU  the  documents  which 
could  he  considered  to  refer  to  these  contracts,  also  of  a  map  for  the  purpose 
of  showing  the  extent  of  land  subject  to  the  tithes,  and  of  the  court  rolls 
under  the  circumstances,  but  not  of  documents  being  the  evidence  of  his  title 
to  the  inheritance  of  the  manor  land  or  tithes  which  could  not  help  the 
plaintiff's  case.  "  The  mere  opinion  (per  Lord  Abinger,  p.  29  and  see  p.  41) 
of  the  defendant  that  the  documents  do  not  relate  to  the  plaintiffl's  title  can- 
not alter  the  case,  because  it  is  quite  clear  they  do  relate  to  his  title  if  they 
have  relation  to  the  tithes  at  all. ' ' 

In  Firkins  v.  Zowe,  13  Pri.  193,  somewhat  similar  to  Smith  v.  Beaufort, 
ante,  the  defendant  to  an  action  to  recover  tithes  applied  by  bill  of  discovery  for 
inspection  of  certain  vicar's  books  m  order  to  support  his  defence  of  a  modus. 
Production  was  ordered  of  entries  in  these  books  which  were  admitted  to 
relate  to  the  payment  of  the  sum  set  up  as  a  modus,  the  court  refusing  to 
accept  the  party's  own  construction  of  them  that  they  were  of  importance  to 
and  evidence  for  himself  and  not  for  the  adversary,  and  that  he  had  no  con- 
cern in  them.  In  Blii/h  v.  Berson,  7  Pri.  205,  the  plaintiff  in  a  suit  for  tithes 
was  refused  inspection  of  vicar's  books  as  being  part  of  the  defendant's  evi- 
dence, and  there  being  no  sufficient  admission  that  they  contaiued  evidence 
in  the  plaintiff's  favour  though  they  might  have  done  so.  In  Tomlinson  v. 
Lymer,  2  Sim.  489,  receipts  for  moduses  described  as  evidence  for  the  de- 
fendant were  protected :  and  in  Tomlinson  v.  Booth,  4  Sim.  461,  all  documents 
showing  the  existence  of  a  modus. 

In  matters  of  disputed  boundary,  or  where  the  question 
has  been  whether  particular  property  was  comprised  in  a 
particular  deed,  or  in  questions  of  identity  of  parcels,  the 
general  assertion  has  been  disregarded,  and  inspection  of  the 
parcels  in  title  deeds,  and  of  other  documents  has  been 
ordered,  though  see  an  old  case  of  Sungerford  v.  G(yring, 
2  Yern.  38,  a  bill  by  one  landowner  against  an  adjoining 
landowner  to  discover  boundaries,  to  which  a  demurrer  was 
allowed. 

See  Roberts  v.  Oppenheim,  ante,  p.  504,  n. 

In  Bind  v.  Isle  of  Wi^ht  Ferry  Co.  8  W.  R.  540,  a  suit  to  recover  lands 
charged  to  have  been  taken  possession  of  by  the  company  though  not  included 
in  the  notice  to  treat,  and  therefore  in  the  nature  of  an  ejectment  action  in 
which  the  plaintiff  had  to  make  out  his  title,  the  defendants  alleging  that  it 
was  Crown  property  were  held  entitled  to  see  the  parts  of  the  plarntifi's 
documents  relating  to  the  parcels  of  the  lands  (but  not  the  other  parts  for 
they  were  not  entitled  to  pry  into  the  flaws  and  defects  of  his  title)  though 
the  general  claim  to  protection  was  sufficiently  stated. 

In  Jenkins  v.  Bushhy,  35  L.  J.  Ch.  400,  where  the  question  in  dispute  was 
the  right  to  work  mines,  the  defendant  claiming  that  the  land  was  part  of 
the  common  of  a  manor  of  which  he  was  lord  was  ordered  to  allow  inspection 
of  the  parcels  in  his  deeds,  for  though  they  might  not  show  the  title  to  the 
land  they  might  show  enough  to  show  that  the  land  was  not  part  of  the 
common  ;  the  terms  of  his  claun  to  protection  were  it  mio-ht  be  noted  (see 
""il'.P- 1°^'  somewhat  a,mhiguous.  See  also  Bute  v.  OlamorgansUre  Canal  Co 
1  Phil.  681,  a  case  mvolvmg  a  question  of  disputed  boundary,  where  pro- 
duction of  leases  and  maps  were  ordered,  and  where  also  the  claim  to  pro- 
tection  was  insufaciently  stated,  see  ante,  p.  501. 
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A.  G.  V.  Emerson,  10  Q.  B.  D.  191,  cited  ante,  pp.  489—491,  was  an  in- 
formation (by  the  Crown  on  the  revenue  side  and  therefore  hy  0.  68  excepted 
from  the  rules  of  the  Jud.  Act)  claiming  a  declaration  of  the  title  of  the 
Crown  to  a  certain  foreshore,  and  if  necessary  a  commission  to  ascertain 
boundaries  :  the  defendant  claimed  to  be  entitled  to  it  as  lord  of  the  manor. 
Production  of  certain  court  rolls  was  ordered,  although  he  had  (or  for  the 
purpose  of  the  judgment  was  assumed  to  have)  claimed  protection  for  them 
in  accordance  with  the  form  laid  down  (see  ante,  p.  479)  in  Comie  v.  Corpo- 
ration of  London,  the  court  refusing  on  the  grounds  stated  ante,  pp.  503,  504, 
to  accept  his  description  of  them.  He  had  made  certain  disclosures  in  answer 
to  interrogatories  which  to  some  extent  affected  the  question. 

In  Fonsonby  v.  Sartley,  W.  N.  83,  pp.  13,  44,  an  action  by  the  lord  of 
a  manor  against  the  owner  of  enfranchised  lands  to  restrain  him  from  working 
the  minerals,  alleging  that  they  had  been  reserved,  Pearson,  J.  held  that  as  the 
titles  to  the  surface  and  the  minerals  were  not  adverse  or  exclusive  but  might 
be  proved  by  the  same  evidence,  the  rules  applicable  to  an  ordinary  ejectment 
action  did  not  apply  (at  this  date  Lyetl,  v.  Kennedy  was  unreversed,  see  post, 
p.  525),  so  that,  as  the  defendant  in  his  affidavit  had  stated  that  the  docu- 
ments of  title  related  to  H.  the  name  of  the  lands,  the  plaintiff  was  entitled  to 
ascertain  by  inspection  whether,  notwithstanding  the  affidavit  (that  they 
supported  his  title  and  did  not  tend  to  support  that  of  the  plaintiff),  the 
deeds  showing  what  the  surface  was  did  not  also  show  under  what  locality 
the  minerals  lay :  and  ordered  production  with  liberty  to  inspect  the  names 
of  the  parties  and  so  much  of  the  description  of  the  parcels  including  any 
maps  or  plans  as  related  to  H. ,  the  defendant  having  liberty  to  seal  up  the 
rest.  On  appeal  the  court  inspected  one  of  the  documents  and  considered 
that  it  tended  to  support  the  plaintiff's  title,  and  that  the  affidavit  being  to 
this  extent  manifestly  inaccurate  could  not  be  relied  on  as  to  the  other 
documents.  The  order  was  therefore  affirmed,  the  court  intimating  that 
their  decision  would  have  been  the  same  even  if  Lyell  v.  Kennedy  had  not 
been  reversed  in  the  House  of  Lords. 

In  Earp  v.  Lloyd,  3  K.  &  J.  549,  there  was  a  dispute  concerning  the  right 
to  some  mines  lying  under  a  field,  and  the  question  turned  upon  whether  the 
field  was  identical  with  a  piece  of  land  known  by  another  name.  The  de- 
fendants, whose  case  was  that  it  was  Identical,  contended  that,  the  plaintiff's 
title  to  the  surface  being  admitted,  the  burden  was  on  them  to  show  a 
reservation  of  the  mines,  and  that  the  plaintiff  had  no  right  to  a  discovery 
relating  exclusively  to  the  way  in  which  they  were  going  to  make  it  out : 
but  they  were  ordered  to  allow  the  plaintiff  to  inspect  their  maps  plans 
terriers  and  everything  in  their  deeds  and  other  documents  which  described 
or  related  to  parcels  or  tended  to  show  the  boundary,  though  they  had  sworn 
that  their  documents  related  to  and  showed  or  tended  to  show  their  own  title 
to  the  mines,  and  that  none  of  rhem  showed  or  tended  to  show  any  estate 
right  title  or  interest  in  the  plaintiff  or  the  truth  of  his  allegations:  for 
(p.  553)  the  deeds  which  evidenced  the  defendant's  title  might  afford  the 
strongest  negative  evidence  to  show  that  there  was  no  such  identity,  refer- 
ring to  Burrell  v.  Xtcholson,  cited ^osi,  and  Smith  v.  Beaufort,  cited  ante,  p.  506, 
as  instances  of  discovery  being  granted  to  negative  or  disprove  the  adver- 
sary's case  (see  as  to  this  ante,  p.  499). 

In  Burrell  v.  Nicholson,  1  M.  &  K.  680,  a  bill  for  discovery  in  aid  of  an 
action  of  trespass  for  entering  to  distrain  for  rates,  the  question  being 
whether  the  plaintiff's  house  was  in  the  parish  or  not,  he  was  allowed 
(having  failed  to  obtain  inspection  at  common  law,  3  B.  &  A.  649,  on  the 
groimd  that  as  he  denied  being  a  parishioner  he  could  not  see  the  parish 
books,  see  ante,  p.  283)  to  inspect  parish  books  and  other  documents,  the 
question  being  one  of  boxmdary  and  the  documents  containing  admittedly 
evidence  common  to  both  parties,  evidence  of  the  title  of  each. 

In  A.  G.  V.  Thompson,  8  Ha.  104,  an  information  for  working  mines, 
where  the  question  was  whether  certain  property  (under  which  the  mines 
lay)  of  which  the  defendant  was  in  possession  belonged  to  him  in  fee  or 
only  as  leasehold  under  a  lease  of  which  the  plaintiffs  were  reversioners, 
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the  defendant  admitted  tliat  he  derived  title  under  a  person  whom  the  plain- 
tiff alleged  to  be  lessee  only,  and  that  the  parcels  in  the  deed  under  which  he 
claimed,  in  some  respects  though  not  wholly,  corresponded  with  the  parcels 
in  the  lease  to  such  lessee ;  the  plaintiffs  were  held  entitled  to  inspect  the 
parcels  in  that  deed,  for  they  would  be  material  to  show  the  identity,  though 
the  defendant  had  sworn  that  his  documents  were  his  own  title  deeds,  exclu- 
siyely  related  to  his  own  title,  and  did  not  tend  to  prove  any  of  the  allega- 
tions in  the  biU. 

So  in  A.  G.  V.  Zambe,  11  Beav.  213  :  17  L.  J.  Oh.  154- (see  also  Hid.  3 
Y.  &  C.  162,  cited  ante,  p.  277)  where  the  question  was  whether  certain 
waste  lands  belonged  absolutely  to  the  defendant  or  whether  he  was  only 
tenant  in  common  thereof  with  the  Prince  of  Wales,  and  it  turned  upon  the 
point  whether  they  were  included  in  a  conveyance  to  him  by  T.  of  certain 
manorial  rights  of  which  T.  was  tenant  in  common  with  the  Prince  of 
Wales,  production  wag  ordered  on  the  ground  that,  though  tho  terms  in 
which  he  had  claimed  protection  for  it  were  in  themselves  sufficient,  still 
imder  the  circumstances  it  might  contain  (see  p.  219)  matters  very  material 
to  the  plaintiff's  case. 

See  Egremont  Burial  Board  v.  Egremont,  ^o.  Go.  ante,  p.  160. 

In  a  common  law  action  of  ejectment,  Doe  d.  Avery  v.  Langford,  21  L.  J. 
Q.  B.  216,  the  reversioner  of  a  lease  bringiag  ejectment  for  property  charged 
to  be  comprised  in  a  lease  then  expired  was  allowed  to  inspect  the  lease  (on 
affidavit  of  no  copy  according  to  the  old  common  law  practice,  see  ante, 
p.  265),  and  of  the  assignment  thereof  to  the  defendant,  but  not  of  a  con- 
veyance to  him  of  freeholds,  though  otherwise  if  the  defendant  had  admitted 
the  plaintiff's  assertion  that  the  property  if  not  comprised  in  the  conveyance 
must  have  been  comprised  in  the  lease,  and  the  only  question  was  in  which 
it  was  comprised  (see  p.  218). 

Where  the  plaintiff  was  entitled  to  a  legacy  charged  upon  property 
belonging  to  the  testator  not  in  settlement,  the  defendant,  claiming  that  the 
testator  was  tenant  in  tail  of  certain  estates  but  not  specifying  which,  and 
admitting  that  he  had  in  his  possession  a  copy  of  the  deed  creating  the 
entail,  but  asserting  that  it  made  out  his  own  title  and  did  not  tend  to  show 
any  title  in  the  plaintiff,  was  ordered  to  produce  it,  for  it  would  show  what 
lands  were  and  what  were  not  in  settlement :  Hercy  v.  Ferrers,  i  Beav.  97. 

But  where  legatees  claimed  a  charge  on  the  testator's  real  estate  and 
obtained  a  decree  for  an  account,  and  subsequently  filed  a  bill  for  disooveiy 
and  production  of  deeds  against  a  person  claiming  as  tenemt  in  tail,  a 
demurrer  to  setting  forth  the  deeds  under  which  the  defendant  alleged  the 
testator  was  tenant  in  tail  was  allowed,  though  it  was  argued  that  the  pro- 
duction would  show  what  estates  were  in  settlement  and  what  were  not : 
Wilson  V.  Forster,  Y.  280 :  and  see  ibid.  M'L.  &  Y.  274,  where  also  pro- 
duction was  refused,  ante,  p.  481. 

In  Fotts  V.  Adair,  3  Sw.  268  n,  a  suit  by  a  vicar  against  a  person  in 
possession  of  part  of  the  glebe  alleging  confusion  of  boundaries  and  praying 
a  commission,  he  was  allowed  to  inspect  maps  and  plans  referred  to  by  the 
defendant  in  his  answer. 

A  demurrer  by  overholding  tenants  under  expired  underleases  to  a  biU  of 
discovery  by  the  reversioner  of  the  original  lease  alleging  that  all  the  parcels 
comprised  in  the  lease  had  not  been  surrendered  and  that  by  reason  of  lapse  of 
time  it  was  difficult  to  ascertain  the  parcels  and  charging  possession  of 
documents  which  would  show  it,  was  overruled  independently  of  the  par- 
ticular relation  of  lessor  and  lessee  (as  to  which  see  ante,  p,  279) ;  Brown  v. 
Wales,  L.  R.  15  Eq.  142. 

An  heir  at  law,  where  the  boundaries  were  confused  so  that  he  could,  not 
bring  ejectment,  could  file  a  bill  to  Imow  what  were  the  farms  and  who  were 
in  possession  :  Lo/cer  v.  Solle,  3  Ves.  4. 
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lY.  The  old  Common  Law  Practice. 

In  the  common  law  courts  the  practice  under  the  C.  L.  P. 
Acts  (see  as  to  the  practice  under  the  common  law  equitable 
jurisdiction  and  profert  and  oyer,  ante,  p.  263)  differed  con- 
siderably from  the  equity  practice.  It  was  not  the  custom, 
either  under  14  &  15  Yict.  c.  99,  s.  6,  which  gave  the  power 
of  ordering  inspection,  see  ante,  p.  156,  nor  under  the  0.  L. 
P.  Act,  1854,  s.  50,  which  introduced  the  practice  of  the 
affidavit  of  documents,  see  ante,  p.  156,  to  claim  protection  in 
any  particular  form ;  nor  did  the  court  give  the  same  conclusive 
effect  to  any  assertions  which  the  party  made  as  to  his  own 
documents :  see  for  instance  London  Gas  Light  Co.  v.  Chelsea, 
ciie^.  post,  p.  514  :  and  see  ante,  p.  155.  On  an  application 
for  inspection  under  the  first  act  the  applicant  must  file  an 
affidavit,  and  make  therein  such  statements  as  that  it  might 
appear  to  the  judge  that  the  documents  were  asked  for  for 
the  purpose  of  enabling  the  applicant  to  support  his  case  and 
not  to  find  a  flaw  in  the  opponent's  case ;  and  the  party 
might  file  an  affidavit  in  reply  to  the  effect  that  they  related 
exclusively  to  his  own  case :  Hunt  v.  Heicitt,  7  Exch.  236. 

Inspection  would  not  be  ordered  simply  to  enable  the 
applicant  to  see  whether  there  was  any  weakness  or  to  pick 
holes  in  his  opponent's  case  :  Chartered  Bank  of  India  v.  Rich, 
4  B.  &  S.  p.  81 :  Wright  v.  Morreij,  11  Exch.  209  :  Hunt  v. 
Heicitt,  7  Exch.  p.  244  :  Scott  v.  Walker,  2  E.  &  B.  p.  563  : 
Galsworthi/  v.  Norman,  21  L.  J.  Q.  B.  p.  70  :  or  to  enable 
him  to  make  out  a  case :  Chartered  Bank  of  India  v.  Rich  : 
or  in  the  nature  of  a  fishing  application :  Scott  v.  Walker, 
p.  560 :  or  to  see  whether  a  case  could  be  made  out  against 
him:  Mangino  y.  Schneider,  7  Exch.  p.  231.  Where  there- 
fore the  applicant's  affidavit  was  vague,  inspection  was 
refused :  see  Mangino  v.  Schneider :  Wright  v.  Morrey  : 
Pepper  v.  Chamiers,  aU  ciieA.  post,  p.  514  :  (see  ante,  p.  495,  as 
to  the  difficulty  under  the  early  chancery  practice) .  Discovery 
was  legitimate  to  establish  the  plaintiff's  original  case  or  to 
enable  him  to  answer  the  defendant's  case :  Crompton,  J.  in 
Scott  V  Walker,  2  E.  &  B.  p.  563  :  and  see  Coleridge,  J.  ibid. 
p.  561 :   Wooley  v.  Pole,  14  0.  B.  N.  S.  p.  541. 
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See  as  to  any  distinction  between  a  document  constituting 
evidence  for  tlie  part  and  one  not  constituting  evidence  : 
Hunt  V.  HetmU,post :  (in  chancery  see  ante,  p.  482). 

The  principles  laid  down  in  Sunt  v.  Hewitt  were  subse- 
quently approved  as  those  which  should  guide  the  court  in 
ordering  inspection  whether  under  that  act  or  the  C.  L.  P. 
Act,  1854  :  see  Chartered  Bank  of  India  v.  Hich,  pp.  80 — 81, 
82—83. 

In  the  last-mentioned  case,  pp.  82 — 83,  Blackburn,  J.  con- 
sidered that  the  court  had  not  merely  a  ministerial  duty  to 
order  inspection  of  all  documents  scheduled  as  relevant  in  the 
affidavit  made  under  sect.  50  of  the  act  unless  privileged,  as 
might  be  the  practice  in  equity  (see  ante,  pp.  164 — 155),  but  to 
do  what  was  just  between  the  parties  and  to  see  whether  the 
documents  were  such  as  would  tend  to  elucidate  facts  material 
to  the  applicant's  case  (as  to  there  being  legal  evidence  see 
ante,  p.  184  ) :  and  see  Houghton  v.  London  and  County 
Assurance  Co.  17  G.  B.  N.  S.  p.  83. 

So  Oockburn,  J.  in  the  same  case,  p.  80,  considered  that  the 
court  was  not  bound  by  the  denial  of  the  party  that  the 
documents  related  to  the  applicant's  case  but  would  protect 
them  if  it  could  collect  from  the  materials  before  it  that 
though  relating  to  the  matters  in  dispute  they  were  not 
relevant  in  the  sense  of  tending  to  establish  the  applicant's 
case.* 

Books' and  other  business  documents  were  allowed  to  be 
inspected  in  the  following  cases :  but  the  inspection  would  be 
limited  to  particular  documents  or  parts  of  them  :  no  general 
liberty  to  ransack  them  would  be  given. 

In  Sunt  V.  Sewitt,  7  Exch.  236,  an  action  by  an  architect  for  commissions 
on  superintending  the  erection  of  buildings  for  the  defendant,  the  latter 
alleging  in  his  affidavit  denial  that  the  work  was  done,  exorbitant  charges, 
credit  given  to  another  person,  was  held  entitled  to  inspect  the  plaintifi's 
iournal  or  day  book  in  order  to  see  whether  there  were  any  entries  relating 
to  the  work  and  the  prices  charged  therefor,  though  the  plaintiff  denied  that 

*  In  this  case  (also  cited  ante,  p.  420)  the  documents  in  question  passed  in 
the  course  of  collecting  evidence  or  information  for  the  solicitor,  and  they 
were  described  as  specifying  the  evidence  which  coxdd  be  given  and  as  in  no 
way  material  to  or  supporting  the  defendant's  case:  see  as  to  such  docu- 
ments and  the  application  to  them  of  the  test  of  not  supporting  the  adver- 
sary's case,  ante,  p.  487. 
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they  would  furnish  material  evidence  in  support  of  the  defendant's  case,  or 
in  effect  sho-w  the  truth  of  the  allegations  in  his  affidavit,  the  defendant's 
case  was  of  a  negative  character  (p.  245),  and  he  did  not  seek  to  know  the 
evidence  by  whicli  the  plaintiff  supported  his  case,  for  the  books  would  not 
be  eridence  for  the  plaintiff :  (see  as  to  any  distinction  between  documents 
which  are  and  documents  which  are  not  evidence  for  the  party,  ante,  p.  512). 

In  Scott  V.  Walker,  2  E.  &  B.  555,  an  action  to  recover  a  deed  on  which 
the  defendant  an  attorney  claimed  a  lien  for  work  done,  the  plaintiff  alleging 
in  his  affidavit  that  the  defendant's  ledgers  and  journals  would  show  that 
the  work  was  done  for  another  person  and  not  for  himself  was  allowed  to 
inspect  entries  relating  to  the  particulars  of  the  hen  but  not  the  rest  of  the 
books:  Erie,  C.  J.  considering  that  the  inspection  should  be  limited  to 
specified  entries  (p.  562).  In  Galsworthy  y.  Norman,  21  L.  J.  Q.  B.  70,  the 
attorney  bringing  the  action  for  work  and  labour  done,  and  the  defendant 
alleging  that  the  work  was  done  for  another  person,  inspection  of  the  plain- 
tiff's documents  relating  to  this  question  was  allowed. 

In  actions  for  goods  sold  and  delivered  the  plaintiff  would  be  allowed 
inspection  of  the  defendant's  books  (of  specified  entries:  Erie,  C.  J.  p.  562) 
in  which  he  behoved  the  articles  were  entered  to  his  credit :  Scott  v.  Walker, 
p.  563. 

In  Sayner  v.  Allhusen,  21  L.  J.  Q.  B.  68,  an  action  for  the  price  of  goods, 
the  defendant  was  allowed  inspection  of  bought  and  sold  notes,  invoices, 
memoranda,  books  and  other  documents  containing  any  entries  relating  to 
dealings  between  the  plaintiff  and  a  third  party  whom  the  defendant 
alleged  he  had  paid  for  the  goods  and  between  the  two  parties. 

A  defendant  to  an  action  for  goods  sold  and  delivered  claiming  as  a  set-off 
commission  on  persons  introduced  by  him  was  allowed  to  inspect  portions  of 
the  plaintiff's  ledgers,  the  latter  being  at  liberty  to  seal  up  such  parts  as  he 
should  swear  the  defendant  had  no  concern  with:  Bull  v.  Clarke,  15  C.  B. 
N.  S.  851. 

In  actions  for  wrongful  dismissal  the  plaintiff  was  allowed  to  inspect 
minutes  and  entries  in  his  late  employer's  books  and  writings  relating  to  his 
employment  with  liberty  to  the  defendant  to  close  up  the  other  parts :  Hill 
v.  G.  W.  -K.  Co.  10  C.  B.  N.  S.  148 :  Soiightmi  v.  London  and  County  Assur- 
ance Co.  17  C.  B.  N.  S.  80. 

In  British  Emjiire,  §c.  Co.  v.  Somes,  6  W.  E.  489,  an  action  to  recover  the 
excess  on  a  bill  paid  under  pressure  in  respect  of  repairs  to  a  ship  on  the 
ground  of  overcharge,  all  inspection  of  the  defendant's  books  showing  the 
amount  and  particulars  of  labour,  work  and  materials  was  refused  by  the  com- 
mon law  judge,  but  afterwards,  on  a  bill  for  discovery  being  filed  in  aid  of  an 
arbitration  on  the  same  matters,  5  W.  R.  813,  inspection  was  allowed  of  the 
returns  as  to  labour  done  and  materials  used,  but  not  the  prices  paid  for  the 
labour ;  for  there  was  nothing  to  show  what  had  been  done  by  way  of  repairs, 
it  not  being  like  the  case  of  building  a  ship  to  which  the  rule  of  quantum 
meruit  would  apply. 

See  ante,  p.  293,  as  to  inspection  by  shareholders  of  the  books  of  the  com- 
pany. 

Actions  for  Libel. — It  was  considered  that  a  person  who  ventured  to 
pubUsh  a  libel  or  slander  should  be  in  a  position  to  justify  his  conduct  and 
not  come  to  the  court  to  ask  for  assistance  to  get  up  some  proof,  and  in  par- 
ticular if  the  person  libelled  was  a  merchant  or  a  company  the  defendant 
would  not  be  allowed  to  search  the  books  of  business  of  the  merchant  or  the 
company  for  this  purpose :  Metropolitan,  #c.  Co.  v.  Saukins,  4  H.  &  N.  146, 
pp.  150,  151,  where  the  defendant  (a  shareholder  but  regarded  as  a  stranger 
quk  this  application :  qu.  whether  he  could  have  got  inspection  by  mandamus, 
Uid  p  148 ;  and  see  ante,  p.  291)  was  held  not  entitled  to  inspeotioii  of  the 
minute  book,  cash  books,  journals,  ledgers  and  other  books  containing  entries 
relating  to  the  business  during  a  particular  period,  in  order  to  support  a  plea 
of  justification  to  a  libel  imputing  insolvency  to  the  company.  See  also 
Gourley  v.  Flimsoll,  ante,  p.  463.     See  as  to  inspection  by  plaiutiflts  in  actions 
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for  libel  ante,  pp.  320,  347,  in  connection  witli  the  snbjeot  of  criminatory 
discovery.  In  Collins  t.  Yates,  27  L.  J.  Ex.  150,  an  action  of  libel  for 
imputing  dishonesty  to  the  plaintiff  while  in  the  defendant's  employment,  the 
plaintiff  was  allowed  to  inspect  accounts,  entries  in  books,  and  letters  relating 
to  his  employment  for  the  purpose  of  disproving  the  defence  of  justiiioation, 
the  inspection  to  be  confined  to  the  particular  acts  of  dishonesty  oharg-ed,  but 
in  the  event  of  no  particulars  being  given,  to  be  general. 

In  an  action  against  the  keeper  of  a  licensed  lunatic  asylum  for  improper 
treatment  of  a  patient,  the  latter  was  allowed  to  inspect  the  books  of 
admission,  entries  of  removal  and  discharge  of  the  plaintiff,  medical  visitation 
book,  visitors'  book,  patients'  book,  licenses,  orders  and  medical  certificates 
and  letters  from  the  Commissioners  of  Lunacy  relating  to  the  plaintiff : 
Hill  V.  Fhilp,  7  Exoh.  232.  Similar  inspection  was  allowed  in  Stilwell  v. 
Euch,  4  H.  &  N.  468,  an  action  by  the  keeper  to  recover  expenses  from  a 
patient. 

Other  oases : — 

In  the  following  cases  inspection  was  refused  on  the  ground  that  the 
applicant's  affidavit  (14  &  16  Vict.  c.  99,  s.  6)  was  too  vague  and  did  not 
sufficiently  show  the  necessity  br  materiality  of  the  inspection  .for  or  to  his 
case  (see  ante,  p.  511) : — in  ilangino  v.  Schneider,  7  Exoh.  229,  an  action  by 
a  stockbroker  in  respect  of  the  purchase  of  stock,  of  his  books,  of  certain 
bonds,  and  of  other  documents  :  in  Fepper  v.  Chamlers,  ibid.  226,  an  action  to 
recover  for  services  rendered  to  the  defendant  company,  of  the  company's 
books  ;  in  Wright  v.  Momy,  11  Exch.  209,  an  action  for  money  lent  to  the 
defendant's  wife  deceased,  of  the  plaintiff's  account  book  to  see  whether  the 
loan  was  made  before  or  after  marriage. 

In  Colman  v.  Truman,  3  H.  &  N.  871,  an  action  for  breach  of  contract  in 
not  accepting  goods,  the  defendant  in  support  of  his  defence  alleging  fraud 
was  allowed  to  inspect  correspondence  between  the  plaintiff  and  consignors 
and  brokers  after  the  contract  and  the  alleged  breach,  though  said  to  in 
nowise  tend  to  prove  or  support  the  defence. 

In  Woolley  v.  Fole,  14  G.  B.  N.  S.  538,  an  action  by  the  iasured  in  respect 
of  loss  of  furniture  by  fire,  and  where  the  defendants  imputed  fraud  to  the 
plaintiff  both  as  to  the  fire  and  the  articles  alleged  to  have  been  burnt,  the 
defendants  were  ordered  to  produce  all  communications  between  themselves 
and  their  agents  vrith  whom  the  insurance  had  been  effected,  and  also 
between  themselves  or  their  agents  and  another  insurance  office  with  which 
the  furniture  had  also  been  insured  relating  to  the  existence  of  the  property 
and  its  value,  but  not  (and  see  ante,  p.  417)  reports  and  lists  of  salvage  made 
by  the  surveyor  after  action  brought  for  the  directors'  information  and  the 
attorney's  use  in  preparing  the  defence,  and  as  to  the  lists,  being  a  portion 
of  their  evidence,  for  the  plaintiff  had  no  right  to  look  into  the  defendants' 
brief. 

In  an  action  to  recover  the  price  of  gas,  the  defence  being  that  it  was 
defective  m  quantity  and  quality,  the  defendants  were  ordered  to  produce 
documents  containing  the  results  of  experiments  and  observations  made  by 
them  on  the  gas,  for  they  were  not  made  with  any  particular  reference  to 
this  litigation,  that  is,  were  not  in  the  nature  of  proofs  (p.  424),  and,  though 
the  defendants  had  sworn  to  the  effect  that  they  related  exclusively  to  their 
own  case  and  would  disclose  the  manner  in  which  the  plaintiffs'  case  would 
be  disproved  and  their  own  case  established,  it  was  sworn  on  the  other  side 
that  the  documents  would  show  that  the  gas  was  of  proper  quality,  and 
therefore  (p.  426)  they  were  evidence  for  both  sides :  London  Gas  Ziyht  Co.  v. 
Chelsea,  6  C.  B.  N.  S.  411.  This  case  is  an  instance  of  the  difference  in 
practice  at  common  law  and  equity  in  respect  of  the  conclusive  character  of 
the  affidavit  of  the  party  as  to  his  documents ;  see  ante,  p.  511. 

In  an  action  for  negligence  against  a  railway  company  the  company  were 
compelled  to  produce  reports  relating  to  the  lighting  of  the  station  (insufficient 
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lighting  being  alleged  as  one  of  the  causes  of  the  accident),  but  not  reports  of 
other  accidents  at  the  station,  nor  documents  showing  the  number  of  tickets 
issued  at  the  station;  and  the  plaintiff  was  compelled  to  discover  his  business 
accounts  for  five  years :  Anon.  W.  N.  76,  p.  53. 

In  an  action  by  a  consignee  against  a  shipowner  for  damage  to  goods  by 
reason  of  the  ship's  unseaworthiness  production  was  ordered  in  the  plaintifE's 
favour  of  surveys,  general  average  statement,  bills  for  repau-,  protest  and  log 
book,  it  being  considered  that  in  a  case  of  this  kind  where  the  plaintiff  could 
have  no  means  of  informing  hiraseU  of  matters  occurring  in  a  foreign  port 
except  by  looking  at  the  documents  (see  as  to  this  ante,  p.  300),  there  was  no 
distinction  between  an  underwriter  and  any  other  person,  though  it  might  be 
otherwise  as  to  matters  occurring  at  the  time  of  the  contract :  Daniell  v.  Bond, 
9  C.  B.  N.  S.  716 :  and  see  Kellock  v.  Some  and  Colonial  Insurance  Go.  12  Jur. 
N.  S.  653,  where  underwriters  (the  defendant  company]  themselves  were 
ordered  to  produce  for  inspection  the  log  of  a  ship  which  they  had  at  their 
own  risk  repaired  after  its  abandonment  and  brought  home,  but  not  the  com- 
pany's risk  book  ledgers  surveyor's  report  and  letters  between  Lloyd's  on 
the  defendant's  behalf  and  the  plaiutifi's  solicitors  and  brokers :  see  further 
as  to  underwriters.  Book  III.  CJhapter  II.  See  also  TicizcU  v.  Allen,  Sundle  v. 
Beaumont,  and  Howe  v.  Sowden  as  to  inspection  of  shipping  documents  under 
the  old  common  law  equitable  jurisdiction,  ante,  p.  268. 

In  actions  for  breach  of  promise  of  marriage  the  defendant  would  be 
allowed  to  inspect  letters  written  by  bim  to  the  plaintiff  imder  the  common 
law  equitable  jurisdiction :  see  ante,  p.  267  :  and  in  Ohute  v.  Blennerhasset, 
16  I.  K.  C.  L.  App.  9,  each  party  was  allowed  to  inspect  the  letters  that  he 
or  she  had  written  to  the  other  party.  In  Pape  v.  Lister,  L.  R.  6  Q.  B.  242, 
the  defendant  was  allowed  to  inspect  letters  from  himself  (and  also  those  to 
himself)  as  beaxing  only  on  the  question  of  damages,  he  admitting  the 
promise :  see  also  ante,  p.  21,  generally  as  to  discovery  with  this  object : 
and  see  Ladds  v.  Walthew,  post,  p.  569  (plaintiff). 


Part  HI. 

ACTIONS  FOR  THE  RECOVERY  OF  LAND. 

Actions  for  the  recovery  of  land  though  subject  to  the  same 
general  principles  as  other  actions  require  special  consideration 
in  connexion  with  the  proposition  the  subject  of  this  Chapter, 
namely  that  a  party  is  not  bound  to  discover  the  evidence  of 
his  case  or  title. 

Many  of  the  cases  discussed  or  cited  ante,  Parts  I.  and  II. 
of  this  Chapter  (see  pp.  453,  481,  490,  502,  507—510)  were 
or  were  not  in  the  nature  of  actions  for  the  recovery  of  land. 
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I.  As  to  the  Plaintiff's  Bight  to  Discovery  in  Actions  for  the 
Recovery  of  Land  either  by  a  Legal  or  Equitable  Title. 

(a)  Generally — Fishing  Actions —  Vague  or  embarrassing  Claims. 

Grenerally  the  position  of  a  plaintiff  in  such,  actions,  just 
as  in  actions  for  the  recovery  of  any  other  property,  seems 
open  to  the  observation  that  the  issue  being  whether  or  not 
he  is  entitled  to  the  land,  and  not  whether  or  not  the  defen- 
dant is  entitled  to  it,  any  discovery  which  goes  inerely  towards 
impeaching  the  defendant's  title  is  immaterial  to  the  deter- 
mination of  that  issue :  see  ante,  pp.  458,  467,  498,  as  to  the 
relative  positions  of  a  plaintiff  and  defendant  in  this  respect : 
and  see  fost,  p.  525. 

From  the  earliest  times  the  courts  have  been  always  careful 
to  protect  a  person  in  possession  of  land  from  undue  inquisition 
into  his  title  :  see  the  cases  post.  And  so  now :  see  post,  (b) 
and  (c) :  and  see  Ord.  XXI.  r.  21,  post,  p.  627. 

The  mischief  of  the  exposure  of  documents  of  title  extends 
beyond  the  particular  action :  for  though  the  title  might  not 
be  defective  as  against  the  particular  adversary  in  the  action, 
the  documents  might  reveal  defects  of  which  other  persons 
might  take  advantage :  Bellicood  v.  Wetherell,  1  Y.  &  0. 
p.  220  :  Vansittart  v.  Barber,  9  Pri.  642  :  Phillips  v.  Phillips, 
40  L.  T.  p.  822 :  Wigr.  PI.  6,  referring  to  Cocks  v.  8t.  Bar- 
tholomew's Hospital,  8  Ves.  141  :  Shaftesbury  v.  Arrowsmith,  4 
Yes.  p.  71 :  Lyell  v.  Kennedy,  20  Oh.  D.  p.  488,  cited  post, 
p.  526 :  Kettletoell  v.  Barstow,  L.  E.  7  Oh.  p.  694,  cited  post, 
p.  523. 

AUusion  has  been  already  (see  p.  16)  made  to  fishing 
actions :  (and  see  also  ante,  pp.  461, 476,  as  to  fishing  discovery 
generally).  It  is  mainly  in  connection  with  the  title  to  land 
that  actions  of  this  kind  have  been  instituted.  So  great  is  the 
temptation  to  a  person  with  some  fancied  claim  to  another 
person's  land  to  get  an  opportunity  of  ransacking  his  title 
deeds  in  the  hope  of  discovering  some  defect  in  the  title  that 
the  most  shadowy  cases  have  frequently  been  launched  with 
the  view  of  finding  out  something  about  the  title  through  the 
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machinery  of  discoTery :  see  PhiUips  v.  Phillips  referred  to 
2}0st,  p.  521. 

In  early  times  the  judges  frequently  expressed  their  strong 
disapprobation  of  actions  of  a  fishing  character :  Renison  v. 
Ashlei/,  2  Yes.  jun.  p.  461  :  Ivy  v.  Echcicicl;,  ibid.  679  : 
Shaftesbury  t.  Arrowsmith,  4  Ves.  p.  71 :  Pyvcs  v.  Byves,  3  Ves. 
342  :  Buden  v.  JDore,  2  Ves.  444  :  Munday  v.  Knight,  3  Hare, 
497,  p.  602 :  and  see  Adderley  y.  Spencer  and  Bitson  v.  JDanvers, 
referred  to  in  Eedes.  PL  190  :  and  see  0^  Connor  v.  Malone, 
post,  p.  530. 

' '  This  is  a  fishing  bill  to  know  how  a  man  makes  out  his  title  as  heir. 
He  is  to  make  it  out :  but  he  has  no  business  to  tell  the  plaintifl  how  he  is  to 
make  it  out : ' '  Ivy  v.  Kekewich,  bill  by  heir  claiming  as  heir  ex  parte  materna 
seeking  discoTery  of  the  particulars  of  the  pedigree  (see  post,  p.  528,  as  to 
discovery  of  pedigree)  of  the  defendant  claiming  as  heir  ex  parte  paterna. 

' '  Ton  cannot  come  by  a  fishing  bOl  in  this  court  and  pray  a  discovery  of 
the  deeds  and  writings  of  the  defendant's  title.  If  indeed  there  were  any 
charge  in  the  bill,  general  or  special,  that  the  defendant  had  in  his  power 
deeds  and  writings  of  plaintiff's  title,  an  answer  must  be  given  thereto"  (see 
ante,  pp.  475,  491) :  Buden  v.  Sore. 

In  Ryves  v.  Syves  the  plaintiff  filed  a  bill  which  contained  nothing  more 
definite  than  an  allegation  that  under  some  deeds  in  the  defendant's  posses- 
sion he  was  entitled  to  some  interest  in  some  property  in  their  possession, 
specifying  neither  deeds  interest  nor  property. 

As  a  matter  of  pleading  the  claim  may  be  so  uncertainly 
or  indefinitely  stated  as  to  make  it  demurrable  (but  not  under 
the  new  rules) :  Eedes.  PL  41 :  Dan.  Ch.  Pr.  p.  309  :  Houghton 
V.  Beynolds,  2  Ha.  p.  267  :  Munday  v.  Knight,  3  Ha.  497, 
pp.  501—502  :  and  see  Wigr.  PL  190—203 :  or  under  the 
present  practice  liable  to  be  struck  out  as  embarrassing  under 
Ord.  XIX.  r.  27 :  see  Phillips  v.  Phillips,  4  Q.  B.  D.  127, 
referred  to  post,  p.  521.  Where  the  matter  essential  to  the 
determination  of  the  plaintiff's  claim  was  charged  to  rest  in 
the  knowledge  of  the  defendant  or  must  of  necessity  be  in  his 
knowledge  and  was  consequently  a  part  of  the  discovery 
sought  by  the  bOl  a  precise  allegation  was  not  required  : 
Eedes.  PL  42,  referring  to  Baring  v.  Nash,  1  V.  &  B.  551, 
p.  553 :  but  see  also  Wormald  v.  De  Lisle,  3  Beav.  19  :  and 
see  Wright  v.  Plumtree,  3  Madd.  411 :  and  Whyte  v.  Ahrens, 
ante,  p.  36. 
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(b)  As  to  the  Plaintif's  Eight  to  Discovery  and  Production  o_t 
Documents  (1)  in  particular  as  to  the  Affidavit  of  Docu- 
ments, (2)  generally. 

(1) 

It  might  be  supposed  that  the  validity  which,  as  has  been 
seen  (ante,  p.  503),  the  court  attaches  to  the  party's  oath  as 
to  the  natui'e  and  contents  of  documents  constituting  his  own 
evidence  would  afford  a  sufficient  protection  against  their 
improper  exposure,  and  that  every  person  would  thus  have 
in  his  own  hands  the  means  of  protecting  himself  to  every 
legitimate  extent  from  exposing  his  documents  of  title.  Even 
however  the  mere  making  of  the  affidavit  of  documents  may 
bo  prejudicial :  (see  as  to  the  distinction  between  the  order 
for  the  affidavit  in  chancery  and  at  common  law,  ante,  p.  154). 
The  affidavit  may  in  many  ways,  even,  as  has  been  pointed 
out  by  Pollock,  0.  B.  in  Adams  v.  Lloyd,  24  L.^  J.  Ex. 
p.  605,  by  the  paucity  or  absence  of  documents,  give  or 
suggest  information  which  the  adversary  might  be  able  to  use 
to  the  prejudice  of  the  party  making  the  affidavit :  see  Phillips 
V.  Phillips,  40  L.  T.  p.  817,  where  counsel  for  the  plaintiff 
urged  that  if  the  affidavit  were  made  he  would  then  be  able 
to  specify  the  particular  documents  under  which  he  claimed. 
It  must  be  admitted  however  that  by  the  recent  decisions  see 
ante,  pp.  488 — 490,  the  necessity  of  describing  the  documents 
has  been  so  limited  that  the  danger  of  disclosing  information 
of  importance  in  the  affidavit  is  very  much  diminished. 

An  objection  suggested  by  Lindley,  J.  in  Phillips  v. 
Phillips,  40  L.  T.  p.  821  (see  this  case  cited  ^oost,  p.  522)  is 
clearly  one  of  substance :  namely  that  where  the  plaintiff's 
case  is  vague  and  indefinite  the  defendant  cannot  know  what 
documents  to  include  in  his  affidavit. 

Qu.  whether  it  would  ever  be  ordered  before  statement  of 
claim:  see  Phillips  v.  Phillips,  40  L.  T.  815,  cited  post, 
p.  522  :  but  see  the  suggestion  there  made  {post,  p.  522)  as 
to  the  admissibility  of  interrogating  to  a  particular  document. 

Qu.  whether  at  any  stage  of  the  action  it  is  so  much  a 
matter  of  course  as  in  an  ordinary  action :  see  Phillips  v. 
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PhiUips,  died,  post,  and  jdos^,  p.  522:  ante  (a) :  andjjosit.p.  520, 
as  to  any  distinction  between  a  claim  by  a  legal  and  by  an 
equitable  title. 

The  practice  pursued  by  Jessel,  M.E.  in  chambers  of  invariably  making 
the  common  order  (see  ante,  p.  154)  after  statement  of  claim  did  not  apply  to 
actions  for  the  recovery  of  land :  Phillips  v.  Phillips,  40  L.  T.  p.  822.  The 
order  would  frequently  be  deferred  uutU  after  defence :  ibid. 

In  the  New  Pntish  Mutual  Investment  Co.  v.  Peed,  3  C.  P.  D.  196,  an  action 
for  the  recovery  of  land  by  a  legal  title,  the  order  was  made,  Denman  and 
liindley,  JJ.  considering  that  in  this  respect  there  was  no  difference  between 
an  ejectment  action  and  any  other  action,  and,  per  Lindley,  J.  that  the  rule 
that  the  defendant  in  ejectment  could  not  be  made  to  disclose  his  title  was 
never  carried  in  equity  to  the  extent  of  allowing  him  to  refuse  to  make  an 
affidavit  of  documents  (and  see  Mumbold  v.  Fortcath,  post :  and  Chitty,  J.  in 
Daniell  v.  Ford,  47  L.  T.  p.  577,  commenting  on  the  language  of  Lindley,  J. 
ante).  In  Phillips  v.  Phillips  however  before  the  same  judges  Denman,  J. 
at  p.  818,  observed  that  the  case  of  A'^ew  British,  ^c.  Co.  v.  Peed  was  not 
much  discussed,  and  that  although  the  same  rule  applied  to  ejectment 
_  actions  a  different  rule  of  discretion  might  be  desirable :  and  see  extracts 
from  Phillips  v.  PhiUips,  i  Q.  B.  D.  127  and  40  L.  T.  815  referred  to  post, 
p.  521.  An  affidavit  was  held  necessary  in  Wrentmore  v.  Sagley,  46  L.  T. 
751,  following  Xew  British,  ^c.  Co.  v.  Peed.  In  Daniell  v.  Ford,  47  L.  T.  576, 
affirmed  W.  N.  83,  p.  27,  Chitty,  J.  refused  to  follow  New  British,  i-c.  Co. 
V.  Peed,  considering  that  the  principle  of  the  decision  of  the  Court  of  Appeal 
in  Zyell  v.  Kennedy,  20  Ch.  D.  484,  negativing  the  right  of  a  plaiatiff  in  an 
action  for  the  recovery  of  land  by  a  legal  title  to  interrogate,  was  appUoable 
to  an  order  for  an  affidavit  of  docxunents,  there  being  no  distinction  of  prin- 
ciple between  them :  (and  this  is  no  doubt  so,  see  ante,  pp.  155,  220).  Lyell  v. 
Kennedy  however  was  subsequently  reversed  in  the  House  of  Lords,  see  post, 
p.  621:  Daniell  v.  Ford  therefore  must  be  considered  as  overruled.*  See 
also  Fortesme  v.  Fortescue,  cited  ante,  p.  490,  where  an  affidavit  was  made. 

Under  the  practice  in  chancery  the  order  seems  to  have 
generally  been  made. 

In  Bumhold  v.  Forteath,  3  K.  &  J.  44,  a  suit  by  an  heir-at-law  against 
devisees  for  discovery  in  aid  of  an  ejectment  action  and  for  an  injunction 
agaiEist  setting  up  terms,  but  by  the  offer  of  the  defendants  not  to  set  up 
terms  reduced  to  a  mere  suit  for  discovery,  on  motion  by  the  plaintiff  for 
production  of  documents  Lord  Hatherley  in  making  an  order  for  the  common 
affidavit  said,  "  It  may  probably  be  of  little  use,  but  I  think  that  the  common 
affidavit  must  be  made.  It  is  a  very  different  question  whether  the  defen- 
dants will  be  compellable  to  produce  the  documents  in  their  possession:  but 
at  present  I  cannot  say  that  there  may  not  be  documents  in  their  possession 
proving  the  plaintiff's  heirship  (see  as  to  this  post,  p.  523)  or  in  some  way 
assistLQg  his  case." 

So  the  order  was  made  in  Quin  v.  Ratliff,  cited,  post,  p.  524  :  see  also  Potter 
V.  Waller,  cited  ante,  p.  277. 

(2)  See  ante,  p.  518. 

See  as  to  actions  for  the  recovery  of  land  where  the 
boundaries  or  parcels  are  in  dispute,  ante,  p.  508. 


*  It  seem  that  before  the  order  was  drawn  up  Zyell  v.  Kennedy  was  reversed 
and  an  order  was  made  for  an  affidavit:  27  S.  J.  p.  333. 
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See  ante  (1)  as  to  the  affidavit  of  documents  in  particular. 

There  is,  it  is  conceived,  no  distinction  between  the  right 
of  a  plaintifE  in  an  action  for  the  recovery  of  land  claiming 
by  a  legal  title  and  one  claiming  by  an  equitable  title  to 
discovery  and  production  of  documents.  In  each  case  the 
plaintiff  is  entitled,  as  in  fact  in  any  other  action,  to  the  pro- 
duction of  any  documents  "which  will  assist  him  in  making 
out  his  title :  see  Lyell  v.  Kennedy,  post,  p.  525,  with  regard 
to  interrogatories  :  and  ante,  p.  274,  as  to  the  heir. 

In  the  court  below  in  Lyell  v.  Kennedy,  20  Cli.  D.  at  pp.  491 — 492  (an 
affidavit  of  documents  having  been  made  and  protection  claimed  for  them  .as 
relating  solely  to  the  defence  of  the  defendant's  own  title)  Jessel,  M.  E.  held 
that  the  utmost  that  the  defendant  could  he  asked  to  produce  would  be  the 
deeds  or  documents  relating  to  the  plaintiff's  title,  and  that,  the  defendant 
having  sworn  that  they  related  solely  to  the  defence  of  his  own  title,  quite 
apart  from  the  rule  as  to  discovery  in  an  action  of  ejectment  the  plaintifE 
was  not  entitled  to  see  them.  In  an  ordinary  action  however  the  words  of 
protection  here  used  would  not  have  been  sufficient :  see  emte,  pp.  484,  494. 
The  judgment  of  Brett,  L.  J.  was  more  guarded.  He  considered  that  in 
actions  of  ejectment  the  court  should  be  very  careful  in  ordering  production 
of  documents,  though  the  same  rule  did  not  apply  to  discovery  of  docuihents 
as  to  administering  interrogatories,  that  the  plaintifi  was  entitled  t6  see 
deeds  or  documents  alleged  by  him  and  admitted  by  the  defendant  to  support 
his  title,  but  that  if  the  defendant  swore  that  they  solely  related  to  his  own 
title,  in  ejectment  at  all  events  that  was  a  sufficient  answer.  But  qu.  It  is 
conceived  that  as  in  any  other  action  there  must  be  an  assertion  denying 
that  they  contain  anything  supporting  the  plaintiflt's  title  :  though,  for  the 
reason  stated  ante,  p.  616  (and  see  post,  p.  625),  no  assertion  negativing  the 
existence  therein  of  any  matter  impeaching  the  defendant's  title  is  necessary. 
In  the  House  of  Lords,  8  App.  Gas.  p.  229,  a  further  affidavit  was  ordered 
but  apparently  in  respect  of  other  (but  qu.  whether  not  the  same  or  some  of 
them)  documents  for  which  protection  was  intended  to  be  claimed  as  within 
the  doctrine  of  professional  privilege  or  as  being  consequentially  relevant,  but 
the  description  of  which  did  not  bear  out  the  claim. 

The  only  distinction  between  an  action  for  the  recovery  of 
land  and  any  other  action  seems  to  lie  in  the  special  care 
which  the  court  will  take  to  limit  the  inspection  to  documents 
which  clearly  appear  by  the  defendant's  admission  to  be  of 
such  a  character :  the  reluctance  of  the  court  to  grant  any 
discovery  in  actions  of  a  fishing  character  has  been  already 
(see  ante,  p.  516)  pointed  out.  "  A  defendant  is  entitled  to 
protect  himself  against  fishing  attempts  to  get  at  his  title 
deeds  and  will  be  entitled  to'  prevent  any  one  from  getting 
that  which  he  pledges  himself  to  contaia  only  his  own  title, 
and  not  to  contain  any  evidence  in  any  way  supporting  the 
title  of  the  plaintiff:"  Cotton,  L.  J.  in  Phillips  v.  Phillips,  4 
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Q.  B.  D.  p.  140.  And  Denman,  J.  in  Phillips  v.  Phillips,  40 
L.  T.  p.  820,  referring  to  this  passage  regards  it  as  containing 
two  propositions,  (1)  the  right  of  the  party  to  resist  making 
the  affidavit  of  documents,  (2)  his  right  to  refuse  actual  pro- 
duction. So  again  Cotton,  L.  J.  in  another  part  of  his  judg- 
ment in  that  case  says  (p.  140) : — "  Before  an  order  ought 
to  be  made  for  the  production  of  any  title  deeds  under  the 
control  of  a  person  who  is  in  possession  of  land,  when  an 
attempt  to  get  them  is  made  by  a  person  who  never  has  been 
in  possession,  at  least  the  party  applying  ought  to  show  some 
reasonable  case  which  he  believes  to  be  true  before  any  court 
ought  to  order  a  defendant  ia  possession  of  land  to  produce 
his  title  deeds,  the  production  of  title  deeds  obviously  exposing 
a  man  to  many  dangers  to  which  he  ought  never  to  be  made 
liable."  And  agaia  on  the  same  page : — "  Eules  are  laid 
down  for  the  protection  of  persons  who  are  in  possession  of 
estates  to  protect  them  against  attacks  from  persons  who 
hoping  to  find  some  blot  in  their  title  sometimes  bring  actions 
against  them  without  reasonable  cause." 

In  tUs  case  tlie  plaintiff  alleged  in  his  claim  that  by  certain  deeds, 
assurances,  wills  and  documents  in  the  defendant's  possession  he  was  entitled 
as  heir  male  and  residuary  devisee  to  some  persons  who  lived  upwards  of 
200  years  ago.  The  claim  was  struck  out  as  embarrassing.  It  was  said 
by  Brett,  M.  R.  p.  135:  "If  the  deeds  had  been  in  the  plaintiff's  own 
possession  it  is  impossible  to  say  that  those  deeds  ought  not  to  have  been  set 
out,  but  if  they  meant  to  rely  on  the  fact  that  those  deeds  are  in  the  posses- 
sion of  the  other  side  that  might  excuse  a  particularity  of  description  but 

cannot  excuse  some  statement  of  it It  is  impossible  that  the 

plaintiff  can  have  a  knowledge  that  he  is  entitled  to  possession  if  he  knows 
nothing  about  the  deeds."  ....  He  then  suggests  that,  though  the 
plaintiff  did  not  know  the  contents  of  the  deed  or  the  person  who  made  it, 
he  might  have  some  admission  that  the  defendants  had  in  their  possession  a 
deed  which  gave  him  title :  but,  if  that  were  so,  the  admis.sion  was  a  fact 
which  ought  to  be  stated  in  the  pleadings.  ' '  But,  if  he  has  no  such  ad- 
mission or  evidence  and  does  not  know  what  the  deed  is  under  which  he  ia 
about  to  claim,  that  is  saying  in  other  words  that  he  does  not  know  what 
his  claim  is.  If  he  does  not  know  what  his  claim  is  he  has  no  right  to  make 
a  statement  of  claim  at  all."  And  so  Cotton,  L.  J.  p.  140  :  "  If  a  plaintiff 
is  doing  something  more  than  merely  guessing  that  by  possibility  he  may  make 
out  his  title  to  this  estate,  he  must  know  something  about  it  sufBoient  to 
enable  him  to  state  the  facts  on  which  he  thinks  the  possession  of  this  estate 
niust  come  to  him." 

The  statement  of  claim  having  been  struck  out,  the  plaintiff  adopted  a 
suggestion  thrown  out  by  Bramwell,  L.  J.  p.  131  (and  see  Cotton,  L.  J. 
p.  140)  that  he  should  make  an  independent  application  for  discovery  and 
then  amend  his  pleading,  by  analogy  to  the  cases  at  common  law  where  the 
plaintiff  when  imable  to  give  further  and  better  particulars  because  the 
materials  for  giving  them  were  in  the  hands  of  the  defendant  would  be 
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allowed  to  make  an  application  for  discovery  for  that  purpose  :  (see  ante, 
pp.  160,  161).  An  application  for  an  order  for  an  affidavit  of  documents 
■was  thereupon  made,  supported  by  affidavits  alleging  that  there  were  in  the 
defendant's  possession  documents,  mentioning  in  particular  two  documents 
which  would  establish  his  claim.  Affidavits  in  answer  were  filed  on  behalf 
of  and  by  the  defendants  meeting  more  or  less  completely  these  allegations, 
and  generally  denying  the  possession  of  any  document  impeaching  their  title 
or  supporting  the  plaintiff's  title  ' '  so  far  as  the  same  has  yet  been  disclosed.' ' 
The  court  refused  the  application :  Phillips  v.  Phillips,  40  L.  T.  815 : 
Denman,  J.  p.  819,  disapproving  the  suggested  analogy  between  an  ordinary 
action  where  particulars  are  required  and  a  case  in  which  an  attack  is  made 
on  pessons  in  possession  of  property  by  an  attempt  to  get  an  affidavit  of 
discovery  as  to  the  whole  title  deeds  of  the  persons  in  possession,  and  con- 
sidering that  no  such  application  as  the  present  would  have  been  coun- 
tenanced by  Bramwell,  L.  J.  :  and  so  Lindley,  L.  J.  pp.  821 — 822:  and  in 
particular,  p.  822,  considering  that  there  were  no  special  circumstances 
disclosed  in  the  affidavits  which  should  make  them  depart  from  the  ordinary 
practice  (see  ante,  p.  169)  which  would  be  to  refuse  it  as  a  matter  of  course, 
though  it  might  be  that  the  defendants'  affidavit  would  be  insufficient  to 
protect  one  of  the  documents  from  actual  production  (p.  823)  if  made  after  an 
order  for  discovery  of  documents :  and  that  in  this  particular  case  (p.  821) 
the  defendant  ought  not  to  be  forced  to  discover  documents  relating  to  the 
alleged  title  without  knowing  what  it  was  except  that  the  plaintifE  wanted 
possession  :  for  that  he  would  be  placed  in  a  very  difficult  position  not 
knowing  what  documents  to  include  in  his  affidavit  as  relevant  to  the  alleged 
title  when  he  could  not  tell  what  that  title  was  and  he  might  be  tempted  to 
swear  in  a  reckless  way  that  he  had  none. 

Leave  to  interrogate  as  to  a  particular  document  might  in  some  cases  be 
granted  before  claim :  ibid.  pp.  822 — 823,  Lindley,  L.  J.  thinking  that  what 
Bramwell,  L.  J.  intended  was  an  application  for  some  limited  discovery  of 
this  kind,  and  that  for  such  an  application  these  affidavits  might  perhaps 
have  been  sufficient. 

The  judgment  of  the  Court  of  Appeal  in  Kettkwell  v. 
Barstow,  L.  E.  7  Ch.  687,  may  also  usefully  be  consulted  in 
this  connection. 

The  action  was  one  for  recovery  of  land  by  an  heir  claiming  mainly  by  an 
equitable  title  (qu.  as  to  any  distinction  between  a  legal  and  equitable  title 
see  ante,  p.  520).  The  defendant  pleaded  to  the  whole  of  the  relief  and 
discovery,  except  as  to  certain  matters  connected  with  the  plaintiff's  pedigree 
(of  which  he  professed  ignorance),  that  the  plaintiff  was  not  heir:  issues  as 
to  his  heirship  were  directed.  The  defendant  in  his  affidavit  of  documents 
claimed  protection  for  documents  in  one  schedule  in  effect  as  evidencing  or 
relating  to  (see  as  to  "or  relating  to  "  ante,  p.  487,  and  generally  as  to  this 
form  of  protection  ante,  p.  482)  his  own  title  and  not  supporting  or  relating 
to  any  estate  right  title  pedigree  or  heirship  claimed  by  the  plaintiff  or  any 
part  or  link  of  the  same ;  and  for  the  sealed  up  portions  of  two  copies  of 
pedigrees  in  the  same  words  or  "that  they  did  not  relate  to  the  matters  in 
question  in  the  cause:  "  leaving  xmcovered  such  parts  as  related  to  the 
direct  line  through  which  the  plaintiff  claimed.  A  further  affidavit  was 
ordered  by  Bacon,  V.  C.  (the  order  not  being  disturbed  in  the  Court  of 
Appeal)  as  to  the  first -mentioned  documents  on  the  ground  of  insufficient 
description  (see  as  to  this  ante,  p.  229)  in  the  schedule :  the  pedio-rees  he 
ordered  to  be  uncovered  and  produced  as  being  indivisible :  (see  post,  p.  524, 
as  to  this).  The  following  are  extracts  from  the  judgments  of  James  and 
MeUish,  LL.J. ;— "In  a  case  like  the  present  where  the  plaintiff  gives  no 
information  as  to  his  own  pedigree  but  merely  states  in  his  bill  that  he 
is  heir  ex  parte  materna,  it  would  be  very  dangerous  if  he  were  allowed  to 
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enter  upon  a  roving  enquiry  wliicli  might  result  in  his  finding  flaws  in  the 
title  of  the  defendant  for  the  benefit  of  somebody  else.  The  plaintiff  is  in 
substance  saying  '  If  you  show  me  all  your  documents  I  may  find  evidence 
which  may  enable  me  to  turn  you  out  of  possession.'  Every  document  in 
the  possession  of  the  defendants  may  in  some  indirect  way  help  the  plaintiff 
to  prove  something :  but,  before  we  can  order  this  pedigree  to  be  uncovered 
after  such  an  affidavit  as  the  defendants  have  made,  we  must  see  reason  to 
believe  that  the  covered  part  contains  what  would  tend  to  prove  something 
which  the  plaintiff  has  to  prove  at  the  hearing:"  James,  L.  J.  p.  694. 
' '  This  case  is  one  in  which  we  ought  to  be  very  cautious  as  to  ordering 
discovery.  The  intestate  died  in  1S58  possessed  of  a  considerable  estate  and 
the  defendants  are  in  possession  both  of  the  estates  and  the  documents  of 
title.  The  plaintiff  states  his  title  in  the  vaguest  way  so  that  one  cannot 
help  suspecting  this  to  be  a  mere  fishing  bill  where  the  plaintiff  is  not  aware 
of  any  title  in  himself  but  is  trying  to  find  out  whether  he  has  not  one.  .  .  . 
We  do  not  know  the  plaintiff's  case  and  cannot  see  that  the  discovery  has 
any  bearing  on  it.  The  defendants  swear  that  it  has  not,  and  under  such 
circumstances  it  ought  not  to  be  ordered,  for  its  production  might  he  very 
prejudicial  to  the  defendants  by  disclosing  something  which  would  be 
mischievous  to  them  in  proceedings  between  them  and  third  (see  ante,  p.  516) 
persons  :"  MeUish,  L.  J.  p.  694. 

It  was  said  by  Lord  Hatherley  in  JRumlold  v.  Forteath,  3 
K.  &  Gr.  748  (and  see  a  passage  in  his  judgment  ante,  p.  519) 
p.  750  :  "  there  is  nothiag  in  which  the  court  should  be  more 
careful  in  granting  an  order  for  production  of  documents  in 
aid  of  an  action  of  ejectment :"  and  he  observed  that,  if  any 
order  should  have  to  be  made  in  the  case  before  him,  he  would 
take  care  to  limit  the  discovery  to  that  to  which  the  plaintiff 
was  strictly  entitled. 

In  Bitnn  v.  Ferner,  18  W.  E.  129,  which  was  said  to  have 
become  a  mere  ejectment  action,  the  plaintiff  was  not  allowed 
to  see  documents  (letters  pedigrees  and  counterpart  leases) 
described  as  evidences  of  the  defendant's  own  title  merely  to 
assist  him  in  impeaching  the  defendant's  legal  title. 

Where  a  person  recently  inducted  brought  an  action  of 
ejectment,  and  the  defendant  claimed  to  be  tenant  from  year 
to  year,  the  latter  was  held  bound  to  produce  the  agreement 
of  tenancy :  Anon.  W.  N.  76,  p.  11 :  but  this  order  could  have 
been  made  on  the  principles  of  the  common  law  equitable 
jurisdiction  discussed  ante,  p.  264. 

The  plaintiff  is  entitled  to  see  aU  documents  showing  or 
relating  to  his  pedigree ;  just  as  he  may  interrogate  thereto : 
see  post,  p.  526. 

See  as  to  the  heir,  ante,  p.  274. 

In  Ricmbold  v.  Forteath,  an  order  having  been  made  on  the  defendants  for 


624  BK.  II.  CHAP.  III.  FART  III.  SECT.  1.  (b)    (2). 

the  common  affidavit,  see  ante,  p.  519,  they  admitted  possession  of  various 
scheduled  documents,  but  objected  to  produce  them  on  the  ground  that 
having  regard  to  their  answer  such  production  was  immaterial  to  the  relief 
to  which  the  plaintifE  was  entitled.  Lord  Hatherley  after  discussing  and 
negativing  the  general  right  of  an  heir  to  see  the  title  deeds  of  the  estate 
said,  "My  only  doubt  is  whether  in  case  any  portion  of  the  deeds  and 
writings  of  which  production  is  sought  by  this  motion  tends  to  show  or 
relates  to  the  pedigree  of  the  plaintifi  he  would  not  be  entitled  to  production 
of  that  portion;"  and,  after  referring  to  Eylton  v.  Morgan,  6  Ves.  p.  293, 
where  Lord  Eldon  said  "  as  to  the  pedigree  I  apprehend  a  production  would 
be  ordered,"  he  made  an  order  for  a  further  affidavit  stating  which  of  the 
documents  mentioned  in  their  former  affidavit  and  what  parts  related  to  or 
tended  to  show  the  plaintiff's  pedigree,  and  for  production  of  such  documents 
with  liberty  to  seal  up  such  parts  as  did  not  relate  to  or  tend  to  show  the 
said  pedigree. 

In  Quin  v.  EaUliffe,  9  W.  R.  65,  a  similar  case  the  defendant  in  his  answer 
to  the  original  bill  said  that  all  his  dociunents  made  out  his  own  title  and 
did  not  tend  to  show  the  plaintiff's  title.  The  plaintiff  thereupon  amended 
his  bill  and  alleged  that  the  defendant's  documents  would  establish  his  title 
as  heir  at  law.  The  defendant  answered  that  he  had  no  documents  affording 
evidence  of  the  plaintiff's  alleged  pedigree  or  title  and  refused  to  set  out 
a  schedule  or  make  the  common  affidavit.  He  was  ordered  to  make  the 
affidavit  stating  whether  any  and  which  related  to  the  plaintiff's  pedigree. 

See  also  Kettlcwell  v.  Barstow,  ante,  p.  522. 

Recitals  in  a  deed  may  assist  in  making  out  a  pedigree :  Coster  v.  Baring, 
2  C.  L.  R.  811. 

In  Wright  v.  Vernon,  1  Dr.  344,  a  suit  for  the  recovery  of  land  by  an  equitable 
title,  an  action  of  ejectment  having  failed  on  account  of  outstanding  terms, 
Kindersley,  V.  C.  at  p.  352  said,  "I  am  of  opinion  that  as  to  any  documents 
in  the  defendant's  custody,  not  being  specially  protected,  tending  to  assist 
the  plaintiff  in  making  out  the  facts  requisite  to  prove  his  descent  the  plaintiff 
would  have  a  right  to  inspect  them ' '  the  party  being  at  liberty  to  seal  up 
or  otherwise  conceal  such  parts  as  evidenced  exclusively  his  own  pedigree. 

See  as  to  extracts  from  parish  registers  showing  a  pedigree,  a  pedigree 
obtained  from  the  Herald's  College,  and  a  copy  of  a  supposed  pedigree 
ante,  pp.  392 — 394,  referring  to  Wrights.  Vernon:  smi  Zyell -v.  Kennedy. 

Notes  of  a  pedigree  were  protected  in  Mattock  v.  Heath,  W.  N.  75,  p.  201, 
as  being  private  memoranda  made  by  the  party  for  his  own  convenience  : 
but  qu.  as  to  this  ground  see  ante,  p.  389. 

A  pedigree  is  not  necessarily  an  entire  or  indivisible  document  of  which 
the  party  is  entitled  to  see  the  whole  if  he  is  entitled  to  see  a  part,  so  as  to 
disentitle  the  adversary  to  seal  up  portions  of  it.  It  may  contain  the 
pedigrees  of  several  people,  of  the  plaintiff,  of  the  defendants  and  of 
strangers  to  the  course ;  Kettlewell  v.  Barstow,  L.  E.  7  Ch.  pp.  693,  694, 
reversing  the  opinion  of  Bacon,  V.  C.  contra  :  see  this  case  referred  to  ante, 
p.  522. 


(c)   On  the  Plaintiff's  Rigid  to  interrogate  (!)  generally,  (2)  in 
particular  as  to  the  Nature  of  the  Defendant's  Title. 

(1) 

There  was  never  any  doubt  of  the  plaintiff's  right  to  in- 
terrogate where  he  claimed  by  an  equitable  title :  see  Lyell 
V.  Kennedy,  20  Oh.  D.  484. 

Nor  is  there  now  as  to  his  right  when  he  claims  by  a  legal 
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title.  A  plaintifE  in  an  action  for  .the  recovery  of  land  loj  a 
legal  title  is  entitled  to  exhibit  interrogatories  in  order  to 
obtain  discovery  from  the  defendant  of  all  matters  relevant 
to  or  tending  to  support  his  own  case  and  not  the  defendant's 
case :  Li/ell  v.  Kcnnedij,  8  App.  Gas.  217,  pp.  223,  224,  227 
and  233,  reversing  ibid.  20  Ch.  D.  484. 

The  Court  of  Appeal  held  that  the  plaintiff  in  such  an  action  had  no  right 
to  interrogate  at  all,  (1)  on  the  ground  that  there  was  no  instance  of  a  bill 
of  discovery  having  been  filed  by  a  plaintiff  in  aid  of  an  ejectment  action 
before  the  Judicature  Act,  (2)  on  the  gTound  that  the  plaintiff  in  ejectment 
was  not  allowed  to  administer  interrogatories  under  the  C.  L.  P.  Act  referring 
to  Morton  v.  Bott,  2  H.  &  N.  2i9,  (3)  that  the  Judicature  Act  was  an  act  of 
procedure  only  and  conferred  no  right  to  interrogate  where  none  existed 
before,  (4)  that  it  was  against  public  poHoy,  for  that  a  plaintiff  in  ejectment 
must  recover  by  the  strength  of  his  own  title  alone  and  must  prove  that  title 
by  his  own  means,  the  defendant  not  being  called  on  to  answer  anythino- 
or  to  disclose  anything:  (see  Brett,  L.  J.  p.  490,  and ^os*,  p.  526,  as  to  the 
views  of  Jessel,  IT.  R.  on  this  point) . 

As  to  ground  (I)  the  following  cases  were  cited  before  the  House  of  Lords 
and  regarded  (p.  224)  as  showing  that  bOls  of  discovery  in  aid  of  the  plaintiffs 
at  law  in  actions  of  ejectment  were  neither  unknown  to  the  Court  of  Chan- 
cery nor  excluded  by  any  rule  or  practice  of  that  court ;  but  that  they  were 
dealt  with  in  the  same  manner  and  on  the  same  principle  as  similar  bills  in 
other  cases: — Crow  v.  Tyrrell,  2  Madd.  397;  Buttmoorth  v.  Bailey,  15  Ves. 
358  ;  Wright  v.  Flumtrce,  3  Madd.  481  (for  discovery  of  settlement  under 
which  plaintiff  claimed)  ;  Bennington  v.  Becchey,  2  S.  &  S.  282  ;  Brake  v. 
Brake,  3  Hare,  523,  p.  525  ;  Bennett  v.  Glossop,  3  Hare,  578,  referred  to 
ante,  p.  272  ;  Broun  v.  Wales,  L.  E.,  15  Eq.  147,  referred  to,  ante,  p.  510  • 
and  also  Hylton  v.  Morgan,  6  Ves.  293,  p.  294  (bill  to  restrain  setting  up 
outstanding  terms) ;  and.  Jones  v.  Jones,  3  Mer.  161,  pp.  170 — 171  (bill  for 
relief).  The  works  of  Sir  James  Wigram  and  Mr.  Hare  were  also  referred  to 
pp.  224 — 227,  as  showing  no  trace  of  any  such  exception  to  the  ordinary 
practice  in  respect  to  bilLa  of  discovery  by  a  plaintiff  in  ejectment.  Other 
cases  were  also  cited  in  the  argument,  p.  219,  as  far  back  as  the  time  of 
Elizabeth.  See  also  Chadwick  v.  Broadwood,  3  Beav.  308  ;  Chohnondeley  v. 
CUntoii,  2  Mer.  71  ;  and  Rumbold  v.  Forteath,  3  K.  &  J.  44,  748  (cited 
ante,  pp.  519,  523),  a  bill  also  praying  relief,  namely  an  injunction  against 
setting  up  outstanding  terms,  but  practically  reduced  to  a  mere  bill  for  dis- 
covery by  the  defendant's  offer  not  to  set  them  up. 

As  to  ground  (2)  it  was  pointed  out,  pp.  223,  230,  that  the  discovery  in 
question  in  Horton  v.  Bott,  was  of  matters  relevant  only  to  the  defendant's 
title  and  was  therefore  very  properly  refused :  see  further  as  to  Horton  v. 
Bott  and  this  point,  post,  p.  627. 

As  to  ground  (4)  it  was  said  that,  though  it  was  true  that  a  plaintiff  in 
ejectment  must  recover  on  the  strength  of  his  own  title  (and  so  a  plaintiff 
in  many  other  actions  as  for  the  recovery  of  chattels,  pp.  230,  232 — 233,  and 
see  ante,  pp.  468,  516),  there  was  nothing  in  public  policy  or  in  the  policy  of 
the  law  which  deprived  the  plaintiff  of  the  ordinary  right  of  proving  his  own 
title  by  the  lips  of  the  defendant,  pp.  233,  230,  though  it  would  be  against 
public  policy  to  assist  him  in  searching  into  the  evidences  of  the  defendant's 
title,  p.  223. 

As  to  ground  (3)  it  was  held,  agreeing  with  the  Court  of  Appeal,  that  the 
right  of  discovery  under  the  rules  of  the  Judicature  Act  was  not  in  principle 
more  extensive  than  it  was  formerly  in  Chancery,  pp.  223,  233 ;  but  as  to 
this  point,  see  ante,  p.  8. 
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In  this  case*  the  interrogatories  were  directed  towards 
proving  the  plaintiff's  pedigree  and  also  for  the  purpose  of 
repelling  the  defence  of  the  statute  of  limitations  on  the 
ground  of  a  fiduciary  relationship  :  (see  similar  discovery  in 
Hardman  v.  JSllames,  cited  post,  p.  528).  In  Kemiedy  v. 
Lyell,  23  Oh.  D.  387*  (see  this  case  also  referred  to,  ante, 
p.  359)  the  plaintiff  there  being  the  defendant  in  Lyell  v. 
Kennedy  was  held  hound,  according  to  Jessel,  M.  B.  see 
p.  391,  to  answer  as  to  the  nature  of  his  possession  (see  as  to 
this,  post,  p.  527),  and  as  to  the  pedigree  (the  defendant's 
pedigree  as  alleged  in  his  defence)  so  far  as  he  knew  it. 
Jessel,  M.  E.  in  Lyell  v.  Kennedy,  20  Oh.  D.  p.  488,  seems  to 
have  considered  that  it  might  he  theoretically  legitimate  to 
ask  questions  relating  only  to  the  plaintiff's  title,  hut  that  in 
practice  such  questions  might  he  so  framed  as  to  prejudicially 
affect  the  defendant's  title  either  in  the  suit  itself  or  in  some 
new  suit  by  another  plaintiff,  questions  for  instance  as  to  ■ 
pedigree,  and  that  on  that  ground  he  should  have  no  right 
to  interrogate  at  all. 

In  Nolan  v.  Shannon,  1  Moll.  169,  an  Irish  ease,  the 
plaintiff  claiming  (for  the  possession  of  land  and  discovery) 
as  heir  was  held  entitled  to  an  answer  to  the  statements  in 
his  bill  relating  to  his  own  pedigree  and  the  steps  in  it, 
a  plea  unaccompanied  by  an  answer  on  those  points  being 
overruled. 

In  an  action  of  ejectment  for  overholding  on  the  expiration 
of  a  lease  for  lives  and  forty-one  years,  the  only  question 
being  as  to  the  date  of  the  death  of  one  of  the  lives,  the 
plaintiff  was  allowed  to  interrogate  thereto :  Read  v.  McJennett, 
6  I.  E.  0.  L.  267. 


*  The  plaintifi  claimed  as  purohaBer  from  the  heira  of  D.  The  defendant 
subsequently  commenced  an  action  of  Kennedy  v.  Lyell,  claiming  as  a  com- 
mon informer  under  32  Hen.  8,  c.  9,  the  penalty  of  half  the  value  of  the 
estate.  The  .defence  raised  two  grounds  :  first  that  the  title  purchased  was 
not  a  pretended  title,  second  that  the  owners  were  not  out  of  possession  for 
that  the  plaintiff  was  in  possession  as  agent  for  them.  ' 


ACTIONS  FOR  RECOVERY  OF  I.AND.  527 

(2)  See  ante,  p.  524. 

It  has  been  pointed  ont  (pp.  446,  448)  that,  in  addition  to 
the  party's  right  as  a  matter  of  pleading  to  know  what  his 
adversary's  ease  is,  he  is  also  entitled  for  certain  purposes  to 
have  discovery  of  the  facts  on  which  the  adversary  relies 
to  establish  that  case  or  of  its  nature  as  distinguished  from 
the  evidence  of  it.  Where  however  the  title  to  land  is  in 
question  the  proposition  that  a  party  is  entitled  to  discovery 
of  his  adversaiy's  title  must  be  applied  with  some  care,  the 
word  "title"  having  obviously  a  far  wider  meaning  than 
the  word  "  case."  Where  the  discovery  which  is  sought  of 
the  nature  of  the  adversary's  title  does  not  go  beyond  a  dis- 
closure of  the  nature  of  his  case  it  must  be  given.  But 
a  defendant  who  comes  under  the  provisions  of  0.  XXI.  r.  21, 
and  is  thereby  absolved  from  the  obligation  to  plead  his  title 
unless  it  is  an  equitable  one,  it  being  sufficient  to  state  that 
he  is  in  possession,  is  not  bound  to  disclose  the  nature  of  his 
title  by  way  of  discovery,  for  that  title  is  not  his  case.  In 
effect  therefore  such  a  defendant  is  protected  from  discovering 
the  nature  of  his  title.  In  Horton  v.  Bott  (cited  ante,  p.  525) 
the  purport  of  the  judgment  was  that  the  plaintiff  had  no 
right  to  call  upon  a  person  in  possession  to  state  by  what 
title  he  was  in  possession.  In  Lyell  v.  Kennedy  the  inter- 
rogatories related  to  the  plaintiff's  title  :  see  ante,  p.  526  :* 
but  see  Kennedy  v.  Lyell,  ante,  p.  526  (interrogatories  as  to  the 
nature  of  defendant's,  Kennedy's,  possession). 

In  Bleazhy  v.  Bleazby,  10  L.  E.  Ir.  Q.  B.  C.  P.  Ex.  D. 
60,  action  by  administratrix  to  recover  possession  of  leasehold 
property  of  the  intestate,  interrogatories  inquiring  into  the 
circumstances  under  which  the  defendant  (intestate's  son) 
went  into  possession,  the  instruments  under  which  he  held 
and  the  character  of  his  possession  were  disallowed. 


*  It  1*011  be  observed  that  ia  the  Lord  Chancellor's  judgment  some  stress 
seems  to  be  laid  upon  the  expression  discovery  relevant  or  relating  to  the 
plaintiff's  case.  It  is  not  clear  from  the  judgment  whether  this  expression 
was  adopted  as  being  that  used  in  Sir  J.  Wigram's  book  in  reference  to  dis- 
covery generally  (not  adopted  here  for  the  reasons  pointed  out  ««te,  pp.11 — 13), 
see  pp.  227,  224 :  or  whether  it  was  adopted,  see  p.  223,  in  order  to  mark 
the  exclusion  of  all  discovery  of  the  nature  of  the  defendant's  title. 
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See  also  post,  p.  531,  discussing  Metcalfe  v.  Haroey  and 
other  oases  in  connection  with  a  plaintifE's  obligation  to  dis- 
cover the  nature  of  his  title.  See  as  to  any  distinction  in 
this  respect  between  the  position  of  a  plaintifE  and  defendant 
in  an  ordinary  action,  ante,  p.  458. 

Other  cases. 

In  the  argument  in  Lyell  v.  Kennedy,  p.  220,  four  oases,  Bade  v.  Jacobs, 
3  Ex.  D.  337  (referred  to  anU,  pp.  446,  457) ;  Tmme  v.  Cocks,  L.  E.  9  Ex.  45 
(referred  to  ante,  p.  458)  ;  Sketchley  v.  Connolhj,  11  W.  R.  573 ;  and  Sarland 
V.  Emerson,  8  Bli.  N.  S.  62  [see  post,  as  to  these) ;  were  relied  on  in  support 
of  the  proposition  that  the  plaintiff  oonld  ask  what  case  the  defendant  was 
going  to  make  against  him  at  the  trial,  e.g.  whether  he  was  going  to  deny 
that  the  plaintiff  was  heir  or  set  up  some  other  heir.  Hardman  v.  Mlames, 
5  Sim.  640  :  2  M.  &  K.  732,  may  also  be  referred  to  as  being  somewhat 
similar  to  Lyell  v.  Kennedy.  There  it  was  held  that  a  general  plea  of  adverse 
possession  was  not  sufficient,  for  it  gave  the  plaintiff  no  notice  of  the  defence 
he  had  to  meet  and  that  he  must  set  forth  how  and  in  what  manner  and  by 
whom  the  alleged  possession  was  adverse,  but  (p.  740)  a  plea  of  "no  heir' ' 
was  good  without  averring  who  was  the  heir,  for  the  defendant  might  be 
able  to  prove  that  the  plaintiff  was  not  heir  but  not  who  was,  and  there  was 
no  uncertainty  as  to  the  defence.  In  reference  to  Sarland  v.  Emerson  (see 
this  case  also  cited  ante,  p.  500)  it  is  sufficient  here  to  say  that  neither  on 
appeal  nor  in  the  court  below  did  the  decision  rest  upon  or  even  involve  the 
necessity  of  disclosing  any  matters  connected  with  the  defendant's  own  title, 
that  is  to  say  in  this  case  answering  interrogatories  inquiring  into  his 
pedigree. 

In  Sketchley  v.  Connolly  a  plaintiff  in  ejectment  was  allowed  to  ask  the 
defendant  whether  some  other  person  was  not  the  real  defendant,  and  whether 
he  was  not  defending  it  in  the  defendant's  name  and  to  protect  his  own 
interest,  Blackburn,  J.  observing  that  there  was  no  difference  in  practice 
between  an  ejectment  and  any  other  action :  see  also  ante,  p.  89,  as  to  an 
interrogatory  of  such  a  nature. 

In  Bennett  v.  Olossop,  3  Ha.  578,  cited  in  Lyell  v.  Kennedy,  the  defendant 
set  out  his  title  in  the  answer. 

In  Baker  v.  Hellish,  11  Ves.  p.  76,  Lord  Eldon  questions  whether  a  court 
of  equity  would  compel  a  defendant  in  ejectment  to  discover  his  title  in 
answer  to  a  bill  of  discovery. 

In  Ivy  V.  Kelcewiek,  2  Ves.  juu.  679  (and  see  ante,  p.  517)  the  defendant 
claiming  as  heir  ex  parte  paterna  was  held  not  bound  to  discover  the  par- 
ticulars of  the  persons  in  his  pedigree  their  births  deaths,  &c.  to  the  plaintiff 
claiming  as  heir  ex  parte  matema  :  and  see  Kettlewell  v.  Dyson,  post,  p.  634. 

See  also  Fotter  v.  JValker,  ante,  p.  277  :  Grattan  v.  Wall,  ante,  p.  449 :  Com- 
missioners of  Sewers  v.  Glasse,  ante,  p.  452 :  Bute  v.  Lewis,  ante,  p.  453 :  Stroud 
V.  Beacon,  ante,  p.  505 :  Adderley  v.  Spencer  and  Sitson  v.  Banvers,  Redes. 
PI.  190. 

A  case  oi  A.  G.  v.  Corporation  of  London,  2  M.  &  Gr.  247,  a  suit  for  de- 
termining the  respective  rights  of  the  Crown  and  the  corporation  to  the  bed 
of  the  Thames,  was  referred  to  both  in  Lyell  v.  Kennedy,  20  Ch.  D.  484,  and 
Horton  v.  Bott,  2  H.  &  N.  p.  251,  as  apparently  inconsistent  with  the  limita- 
tion of  the  plaintiff's  right  to  interrogate,  but  as  being  in  fact  an  altogether 
exceptional  case  (and  to  some  extent  admitted  by  Lord  Cottenham  to  be  so, 
see  p.  268),  the  question  being  whether  the  rights  that  the  defendants  were 
exercising  were  to  be  referred  to  their  position  as  conservators  or  to  the 
position  of  ownership  which  they  claimed.  Passages  in  the  judgment  in  this 
case  are  referred  to  ante,  pp.  447,  505.  It  is  sufficient  to  state  here  that  it  was 
held  that  it  was  not  enough  for  the  defendants  to  deny  the  title  of  the  Crown 
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and  assert  their  own,  but  they  must  show  a  title  -which  if  proved  would  dis- 
place that  of  the  Crown,  p.  258,  and  therefore  they  must  say  under  what 
charter  or  grant  they  claimed,  for,  p.  263,  that  was  not  an  investigation  of 
the  defendants'  title  except  as  to  the  foundation  of  it  (but  the  Crown  was 
not  to  see  the  charters  themselves  for  that  would  be  investigating'  the  evi- 
dence on  which  the  defendants  reUed,  p.  263),  and  also  whether  it  was  not 
true  that  no  charters  granted  to  them  contained  any  grant  of  the  soil,  and 
this  independently  of  the  plaintiff's  right  to  know  what  the  defence  was, 
and  as  part  of  his  case  for  he  had  a  right  to  a  discovery  of  what  they  did  or 
did  not  contain  so  far  as  it  constituted  his  own  title,  p.  262,  and  also  whether 
certain  admitted  acts  were  not  referable  to  their  title  as  conservators.  See 
also  Fortesciie  v.  Fortescue,  cited  ante,  p.  490,  and  see  ante,  p.  473  to  p.  476,  as 
to  interrogatories  inquiring  into  the  nature  or  contents  of  the  adversary's 
documents. 

In  Chester  v.  Wortley,  17  C.  B.  410 :  25  L.  J.  C.  P.  117,  an  action  for 
ejectment  on  the  ground  of  forfeiture,  the  plaintiff  was  allowed  to  administer 
interrogatories  enquiring  into  the  respective  titles  of  himself  and  the  de- 
fendant as  landlord  and  tenant,  as  to  the  payment  of  rent,  and  as  to  a  ditch 
or  drain  on  the  premises.  The  only  objection  which  was  urged  was  that 
they  sought  to  prove  a  forfeiture,  but  it  was  held  that  the  proper  time  to 
take  this  objection  was  in  the  affidavit  in  answer  :  see  other  similar  actions 
ante,  pp.  337,  346,  in  connection  with  the  subject  of  discovery  exposing  to  a 
forfeiture. 

A  trustee  is  entitled  to  know  the  title  of  a  person  claiming 
to  be  his  cestui  que  trust,  and  any  person  claiming  a  beneficial 
interest  must  tell  the  trustee  how  he  acquired  it :  Hurst  v. 
Hurst,  L.  E.  9  Ch.  762,  p.  766.  Where  therefore  the  trustees 
filed  a  bUl  alleging  that  the  defendants  claimed  under  a  charge 
made  by  a  tenant  for  life  which  operated  as  a  forfeiture,  the 
defendants  who  alleged  themselves  to  be  mortgagees  of  a 
lease  at  a  rack-rent  were  compelled  to  give  the  date  of  the 
lease :  ibid. 


n.  As  to  the  Bight  of  the  Defendant  in  an  Action  for  the 
Recovery  of  Land  either  hy  a  legal  or  equitable  Title  to 
Discovery. 
The  plaintiff's  obligation  seems  to  be  the  same  as  in  any 

other  action. 

The  general  distinction  between  the  position  of  a  plaintiff 
and  defendant  in  regard  to  discovery  has  been  pointed  out 

ante,  pp.  468,  498. 

There  are  cases  {see  post)  which  would  seem  to  lay  a  peouhar 
obligation  on  the  plaintiff  to  give  discovery  and  in  particular 
of  the  nature  of  his  title :  see  ante,  p.  458,  denying  any  such 
special  obligation  in  an  ordinary  action  :  and  see  ante,  p.  446, 

M  M 
D. 


630  BK.  II.  CHAP.  ni.  PART  lit.  SECT.  11. 

as  to  the  general  obligation  of  a  party  to  give  sucli  discovery, 
and  ante,  p.  527,  as  to  a  defendant's  obligation  in  an  action  for 
the  recovery  of  land. 

Lowndes  v.  Dames,  6  Sim.  468,  cross  bill  for  relief  and  for  discovery  of, 
among  other  things,  the  births  deaths  residences  &o.  of  the  persons  in  the 
defendant's  pedigree  and  of  pedigrees  and  other  documents :  "I  think  it  was 
very  judicious  in  Mr.  Lowndes  to  file  this  bill  because  it  enables  him  to  ex- 
tort from  Mr.  and  Mrs.  Davies  an  answer  as  to  every  fact  which  can  be 
brought  forward  by  them  to  sustain  their  case  at  law,  it  being  admitted  that 
the  case  by  which  they  are  to  succeed  at  law  is  the  identical  case  by  which 
they  are  to  succeed  in  equity.  And  if  a  person  will  file  a  bill  he  is  of  course 
exposed  to  the  ordeal  which  the  defendant  may  subject  him  to  by  filing  a 
cross  biU ;  and  he  is  then  bound  to  set  forth  an  answer  to  all  the  matter 
which  concerns  his  title ;  for  the  truth  of  the  matter  which  concerns  his  title 
is  material  to  the  defendant's  defence  in  equity.  With  respect  to  those 
allegations  which  relate  to  certain  matters  regarding  the  plaintiff's  title  I 
think  the  defendant  has  a  right  to  file  a  cross  bOl  to  know  whether  they  are 
true  or  false :  and  though  it  may  seem  to  be  immaterial  to  ask  whether  the 
count  had  been  delivered,  it  is  a  question  that  leads  to  that  which  is  ma- 
terial, namely  the  truth  or  falsehood  of  the  averments  in  the  count."  And 
being  of  opinion  that  he  waB  primd  facie  entitled  to  the  relief  the  V.  C.  over- 
ruled the  demurrer. 

This  case  is  referred  to  in  Wigr.  PI.  377,  378  and  disapproved,  as  opposed 
to  the  rule  that  each  party  must  stand  on  the  strength  of  his  own  case  and 
may  not  pry  into  that  of  his  opponent's  case,  for  that  the  discovery  sought 
was  not  necessary  to  the  defence  of  the  action  except  so  far  as  it  might 
enable  him  to  disprove  the  case  of  the  plaintiff  (see  as  to  this  point,  ante, 
pp.  468,  494,  and  O'Connor  v.  Malone,  post) :  that  the  only  ground  on  which  it 
could  be  supported  would  he  that  a  plaintiff  is  subject  to  a  more  inquisitorial 
jurisdiction  than  a  defendant,  a  proposition  which  he  disputes  (rightly  it  is 
conceived,  see  ante,  p.  458),  for  that  a  plaintiff  making  an  unjust  claim  is 
amenable  to  no  greater  censure  than  a  defendant  making  an  unjust  defence, 
and  each  is  entitled  to  the  same  privileges  with  respect  to  the  evidence  of 
his  own  title. 

In  O'Connor  v.  Malone,  Sausse  &  Sc.  616,  Sir  Michael  O'Loghlen,  M.  R. 
considered  that  the  plaintiff  was  bound  to  discover  the  facts  on  which  he 
relied  to  prove  his  pedigree,  the  births  deaths  residences  &c.  of  all  the  persons 
therein,  (not  the  names  of  his  witnesses  or  their  evidence,  pp.  660 — 552), 
citing  (pp.  546 — 647)  Lowndes  v.  Davies  (ante),  for  that  there  the  discovery 
was  not  merely  of  the  nature  of  the  plaintiff's  title,  but  was  of  facts  that 
might  tend  to  defeat  the  claim,  to  show  that  his  case  was  fabricated  or  his 
claim  barred,  and  also  the  contents  of  any  statements  of  pedigree  prepared 
by  his  father  or  other  persons,  or  any  documents  relating  to  his  pedigree, 
citing  (p.  548)  Dplton  v.  Corp.  of  Liverpool,  3  Sim.  p.  487  (see  this  case 
ante,  pp.  370,  496)  where  cases  for  counsel's  opinion  (at  that  date  un- 
privileged see  ante,  p.  370)  were  ordered  to  be  produced  as  tending  to  show 
that  the  plaintiEEs  had  not  that  title  which  they  alleged  they  had,  and 
also  (p.  549)  citing  Storey  v.  Lennox  (see  this  case  cited  ante,  pp.  410 — 413) 
on  the  general  ground  that  (pp.  538,  540,  542)  the  defendant  was  entitled 
to  discovery,  though  it  did  not  tend  afBrmatively  to  establish  hia  title  but 
only  to  defeat  the  plaintiff's  claim  (see  as  to  this  ante,  pp.  458,  494,  497) :  in 
particular  that  a  plaintiff  coming  into  equity  to  enforce  his  claim  to  an 
estate  (p.  541)  must  disclose  facts  within  his  knowledge  and  perhaps  unknown 
to  his  adversary  which  would  if  proved  or  admitted  show  that  his  claim  was 
an  unrighteous  one,  citing  Metcalfe  v.  Sarvey  and  other  cases  referred  to 
post,  p.  531,  the  defendant's  case  or  title  being  that  the  plaintiff  had  no 
title,  and  distinguishing  cases  like  Ivy  v.  Kekewick  {ante,  p.  528)  on  the 
ground  that  there  the  discovery  was  sought  from  the  defendant  in  potsessiou 
at  the  inttanoe  of  the  party  out  of  possession  (pp.  537,  641,  650). 
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The  M.  R.  in  this  case  pushes  the  right  of  discovery  beyond  its  proper 
lumts.  A  plaintiff  may  as  there  said  (p.  542)  be  compelled  to  answer  on 
oath  as  to  the  truth  of  the  statements  in  his  pleadings,  see  ante,  p.  448  :  he 
may  be  compelled  to  disclose  the  nature  of  his  case  if  it  is  not  disclosed  in  the 
pleading,  see  ante,  p.  448 :  he  may  be  compelled  to  answer  questions  on 
specific  points  tending  to  show  that  his  claim  is  unfounded  (see  p.  452, 
suggesting  a  charge  that  plaintitt  has  an  elder  brother  living),  see  ante, 
p.  464,  and  post,  p.  532  :  but  he  cannot  be  compelled  to  disclose  in  answer  to 
general  questions  every  fact  which  it  may  be  necessary  for  him  to  prove  in 
order  to  establish  his  claim  (as  said  p.  638) :  and  as  to  the  statements  of 
pedigree  it  seems  clear  that,  even  if  they  were  not  evidence,  they  might  have 
been_  protected  as  exclusively  relating  to  his  own  title  and  containing 
nothing  impeaching  it,  &c. :  see '««<«,  pp.481 — 487:  the  Aoa\xments  ia  JBolton 
V.  Zivei-pool  being  protected  by  no  such  statement. 

In  Ingilby  v.  Shafto  (referred  to  fully  ante,  p.  448)  Lord  EomiUy  confined 
the  defendant's  right  to  discovery  within  very  narrow  limits :  but  on  the 
ground  that  the  right  of  a  party  filing  a  bill  of  discovery  in  aid  of  the  pro- 
secution of  or  the  defence  to  an  action  at  law  was  not  on  a  level  with  that  of  a 
party  seeking  relief  and  discovery  in  the  same  action  in  equity,  and  not  on 
any  grounds  connected  with  the  peculiar  position  of  a  defendant  in  eject- 
ment. He  considered  that  the  discovery  ordered  in  FHtcroft  v.  Fletcher  (see 
post,  p.  534)  could  not  have  been  obtained  by  a  bill  of  discovery  in  equity. 
In  Gaiie  v.  Sobinson,  3  Jur.  N.  S.  633,  bill  by  a  defendant  in  ejectment  for 
discovery  of  matters  connected  with  his  own  title  and  also  of  the  nature  of 
the  plaintiff's  claim,  the  action  was  stayed  until  some  sort  of  answer  was 
given ;  for  at  all  events  he  was  entitled  to  an  admission  or  denial  of  the 
statements  in  his  bUl  as  to  his  own  title. 

In  two  events  it  has  been  suggested  that  the  plaintifi  is 
under  a  special  obligation  to  give  discovery  of  the  nature  of 
his  title  (a),  where  the  defendant  claims  no  interest  but  is  in 
the  position  of  a  quasi-stakeholder  (b),  where  the  defendant 
has  been  long  in  possession  and  the  plaintiff  ia&  stranger  of 
whose  title  he  is  wholly  ignorant.  A  passage  in  Lord  Hard- 
wieke's  judgment  in  Metcalfe  v.  Henry,  1  Ves.  248  :  perhaps 
originally  suggested  these  exceptions.  "  The  question,"  he 
says,  "  comes  to  this  whether  any  person  in  possession  of  an 
estate  as  tenant  or  otherwise  may  not  bring  a  bill  to  discover 
the  title  of  a  person  bringing  an  ejectment  against  him,  to 
have  it  set  out  and  see  whether  that  title  be  not  in  some  other. 
I  am  of  opinion  he  may  to  enable  him  to  make  a  defence  ia 
ejectment  even  considering  him  as  a  wrongdoer  against  every 
body." 

(a)  See  ante. 

In  Wigr.  PI.  379 — 382,  Metcalfe  v.  Haney  is  supported  on 
the  following  grounds,  namely  that  it  was  not  a  case  in  which 
an  adverse  title  was  set  up,  but  the  defendant  in  ejectment 
claimed  no  interest  in  the  property  and  was  quasi  a  stakeholder, 
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and  in  fact  filed  Ms  13111  to  compel  tlie  plaintiff  to  interplead 
mth  some  other  person,  and  that  the  bill  might  have  contained 
charges  which  made  it  necessary  for  the  plaintiff  to  give  some 
answer  as  to  the  nature  as  distinguished  from  the  evidence  of 
his  title.  See  also  Hare,  pp.  205—208  excepting  cases  of  this 
kind  from  his  proposition  as  to  (see  ante,  p.  497)  discovery 
affirmatively  supporting  the  applicant's  case.  On  the  same 
grounds  the  learned  author  (Wigram)  supports  Glegg  v.  Leyh, 
Parker  v.  Legh,  4  Madd.  193 :  Bowman  v.  Lygon,  1  Anst.  1 : 
Belhoood  v.  Wetherell,  1  T.  &  C.  211 :  Whyman  v.  Legh,  6  Pri. 
88  :  (all  of  them  bills  of  discovery  in  aid  of  the  defence  to  suits 
for  tithes)  :  and  Bedford  v.  Macnamara,  1  Pri.  208 :  (aU  of 
these  cases  oiieA.post). 

If  by  discovery  of  the  nature  of  the  party's  title  is  meant 
something  beyond  a  discovery  of  the  nature  of  his  case  (see 
ante,  p.  527),  then  it  seems  legitimate  to  rest  cases  of  this 
character  on  their  peculiar  grounds. 

But  the  cases  are  it  is  conceived  illustrations  of  the  point 
discussed  ante,  pp.  460 — 465,  (and  in  particular,  p.  462, 
referring  to  Finney  v.  Forwood),  namely  that  in  every  action 
a  party's  right  to  discovery  must  be  measured  under  some 
circumstances  by  the  case  which  he  has  put  forward  in  his 
pleadings.  And  where  he  alleges  a  case  of  the  kind  suggested 
he  is  entitled  on  general  principles  to  discovery  to  support  it, 
and  the  discovery  to  which  he  is  thus  entitled  must  of  necessity 
have  relation  to  the  plaintiff's  title. 

In  Gkgg  v.  Legh  and  Parker  t.  Legli,  where  there  was  a  definite  charge 
that  the  plaintiff  had  conveyed  away  the  tithes  he  was  compelled  to  answer 
it  but  not  to  discover  his  title  or  to  set  forth  his  title  deeds  or  the  contents  oi 
them :  see  also  Whyman  v.  Legh.  In  Bowman  v.  Lygmi,  p.  5,  it  was  said 
that  the  plaintiff  must  answer  whether  the  predecessor  in  title  of  the  defen- 
dant had  paid  tithes  ;  but  there  was  no  decision  as  to  the  exact  measure  of 
discovery  to  which  the  defendant  would  be  entitled :  see  this  case  referred  to  in 
Bellviood  V.  Wetherall,  -p.  216.  In  Bedford  v.  Macnamara,  an  action  on  the 
covenant  for  dilapidations,  the  plaintiff  was  held  bound  to  answer  the  charge 
of  having  conveyed  away  his  interest  to  trustees,  and  also  to  produce  the 
actual  conveyance. 

In  Bellwood  v.  Wetherall,  pp.  226—217,  Lord  Abinger  drew  a  clear  dis- 
tinction between  cases  where  the  defendant  made  some  definite  allegation  to 
the  effect  that  the  plaintiff  was  not  or  was  no  longer  entitled  to  the  subject- 
matter  of  the  action  either  as  having  conveyed  away  his  title  to  it  or  on  other 
grounds,  and  that  he  feared  being  harassed  a  second  time  by  some  other 
person  in  respect  of  the  same  matter,  and  cases  where  no  such  definite  allega- 
tion was  made,  under  the  latter  circumstances  refusing  him  discovery  even 
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hi,*rilhf  V""^  °*  the  plaintiflE's  title,  under  the  former  oironmstances  conceding 
SainHffl  f>f''''\'^'"'°J''''^°*  *^^  "'^*'"«  ^"t  ^°t  of  the  evidence  of  the 
SC«Hn^  ni  f.;-  f.''«?^-^''§ly  '1  tliia  case,  finding  no  snfBciently  definite 
^aTd^fl,!  'I'f  .J^'^i^' liejef^sedto  compel  the  pfaintiff  to  disclose  under 
what  deeds  he  claimed  to  he  entitled  to  the  tithes :  (compare  A.  G.  v.  Gorp 

(b)  See  ante,  p.  531. 

^  In  the  same  case,  at  p.  218,  he  draws  the  following  dis- 
tinction in  reference  to  ejectment  actions.    ,"  Where  a  party  is 
in  possession  of  an  estate  and  a  perfect  stranger  comes  to  turn 
him  out  alleging  himself  to  be  the  person  entitled  it  is  but 
reasonable  that  the  party  so  attacked  should  have  an  oppor- 
tunity of  knowing  the  plaintiff's  case ;  so  far  as  whether  he 
claims  as  heir  at  law — whether  he  claims  under  a  devise — or 
whether  he  alleges  any  imperfection  in  the  defendant's  title 
deeds.     There  the  defendant  is  taken  by  surprise  and  there- 
fore I  can  easily  understand  in  such  a  case  why  not  the 
evidence  but  the  nature  of  the  title  should  be  disclosed.     But 
in  cases  of  recent  possession  where  parties  well  know  the 
nature  of  each  other's  titles  there  is  no  ground  to  compel  any 
such  discovery  as  that  which  is  here  required."     It  must  be 
remembered  however  that  the  inclination  of  Lord  Abinger 
was   to  restrict   somewhat  unduly  the  right  to   discovery. 
Mr  Hare  in  Hare,  p.  211,  refers  to  this  distinction,  and 
considers  that  it  would  be  difficult  to  say  what  is  recent  and 
what  is  not  recent  possession.     He  also  doubts  the  practica- 
bility of  drawing  an  answer  so  as   to  disclose  the  nature 
without  disclosing  the  evidences  of  that  title. 

The  common  law  judges  took  the  same  distinction  as 
Lord  Abinger :  these  decisions  however  are  not  binding 
under  the  present  practice. 

In  Stoate  \.  Hew,  14  C.B.  N.  S.  Erie,  C.J.  at  p.  2U  said,  "As  a  general 
rule,  it  is  not  permitted  to  a  party  to  interrogate  his  opponent  as  to  how  he 
means  to  proye  his  case  unless  there  he  very  special  circumstances  (under  no 
circumstances,  see  ante,  pp.  444,  447).  If  a  man  has  been  long  in  possession 
of  an  estate  and  a  stranger  comes  to  dispossess  him,  the  defendant  may  call 
for  some  general  information  as  to  the  nature  of  the  title  which  is  to  he  made 
against  him  But  it  must  necessarily  he  very  much  a  matter  of  discretion 
depending  on  the  particular  circumstances  of  each  case."  So  Willes,  J. 
p.  211,  "If  it  had  been  shown  here  that  the  defendant  was  wholly  ignorant 
of  the  title  intended  to  be  set  up  against  him  and  was  therefore  utterly  un- 
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prepared  to  shape  his  defence:"  and  so  on  p.  209.  So  the  same  judges  to  the 
same  effect  in  Pearson  v.  Turner,  16  C.  B.  N.  S.  157.  And  Flitcrofty.  Fletcher, 
11  Bxch.  543,  the  only  reported  ejectment  action  where  interrogatories  of 
this  character  were  allowed,  was  in  both  of  these  cases  and  also  in  Finney  v. 
Forwood,  L.  K.'l  Ex.  p.  8  (see  as  to  this  and  other  actions  of  trover,  ante, 
pp.  451,  462),  and  Wallen  \.  Forrest,  L.  R.  7  Q.  B.  p.  243,  supported  only  on 
the  assumption  that  it  was  a  case  of  that  character,  a  defendant  having  been 
in  possession  for  a  long  time  and  assailed  by  a  stranger  of  whose  title  he  was 
ignorant.  In  Wallen  v.  Forrest  a  tenant,  withholding  possession  of  premises 
after  termination  of  his  lease,  and  defendant  to  an  action  of  ejectment  brought 
by  the  lessor,  was  not  allowed  to  administer  detailed  interrogatories  to  the 
plaintiff  in  order  to  ascertain  whether  his  title  was  expired,  on  the  ground 
that  he  was  a  mere  squatter  and  that  it  did  not  appear  that  he  was  being 
attacked  by  the  true  owner,  and  that  it  was  a  mere  fishing  application. 

It  was  said  by  Blackburn,  J.  p.  240,  in  this  case  that  the  interrogatories 
in  Flitcroft  v.  Fletcher  only  asked  for  such  information  as  must  formerly  have 
been  set  out  in  a  count  on  a  writ  of  right.  They  inquired  in  what  character 
or  right  he  claimed,  whether  as  heir-at-law  of  A.,  through  what  links, 
whether  as  grantees  from  or  trustees  of  any  and  what  heir-at-law,  and 
whether  he  had  any  right  or  interest  except  as  aforesaid  and  what  was  the 
nature  of  it.  See  Ingilby  v.  Shafto,  ante,  p.  531,  in  reference  to  Flitcroft  v. 
Fletcher.  Flitcroft  v.  Fletcher  was  followed  in  Kettleicell  v.  Hyson,  18  L.  T. 
285,  the  defendant,  claiming  as  heir  of  S.  ex  parte  patemS,  being  allowed  to 
ask  the  plaintiff  claiming  ex  parte  matemS.  through  what  links  he  claimed, 
but  the  plaintiff  being  refused  leave  to  administer  a  similar  interrogatory  to 
the  defendant.     See  further  as  to  details  of  a  pedigree,  post. 

It  is  difficult  to  say  to  wliat  extent  the  plaintifE  must  dis- 
cover the  details  of  Ms  pedigree.  See  ante,  p.  528,  as  to  a 
defendant's  obligation  to  discover  his  pedigree. 

As  a  matter  of  pleading  it  was  stated  in  Dan.  Ch.  Pr.  p.  272,  to  be  sufficient 
in  modem  chancery  practice  for  a  plaintiff  to  state  that  he  claimed  as  heir 
referring  to  Kettlewell  v.  Barstow,  17  W.  E.  276  :  Barrs  v.  FewJces,  12  W.  K. 
666  :  and  see  Evelyn  v.  Fvelyn,  post,  and  Wright  v.  Vernon,  1  Dr.  p.  352  : 
though  formerly  he  must  have  stated  how  his  title  arose,  referring  to  Baker 
V.  Sarivood,  1  Sim.  373.  But  according  to  Cotton,  L.  J.  in  Phillips  v.  Phillips, 
4  Q.  B.  D.  p.  139,  it  may  be  necessary  in  some  oases  to  set  out  more  or  less 
fully  the  line  of  descent.  But  it  does  not  follow  that  what  would  be  sufficient 
as  a  matter  of  pleading  would  be  sufficient  by  way  of  discovery.  And  in  fact 
in  Fvelyn  v.  Evelyn,  W.  N.  80,  p.  62,  where  it  was  held  sufficient  to  say  that 
A.  died  leaving  B.  his  heir  in  the  statement  of  claim,  for  only  the  facts  need 
be  stated  not  the  evidence,  the  defendant  could,  it  was  said,  interrogate  the 
plaintiff  and  force  him  to  show  how  he  was  heir.  In  Phillips  v.  Phillips, 
p.' 134,  Brett,  M.  E.  considered  that  under  some  circumstances  a  pedigree 
might  be  merely  evidence  of  the  facts  which  had  to  be  proved :  in  such  a  oaso 
it  is  clear  it  would  be  protected.  See  O'Connor  v.  Malone  and  Lowndes  v. 
Davies,  ante,  pp.  630,  531.  See  also  Davis  v.  James,  50  L.  T.  115,  p.  117, 
where  a  plaintiff  suing  on  the  covenants  in  a  lease  as  assignee  of  the  rever- 
sion was  held  bound  to  state  his  title  and  the  documents  by  which  it  became 
vested  in  him :  (and  see  Boberts  v.  Oppenheim,  ante,  p.  504,  n.).  See  also  Selby 
V.  Selby,  4  B.  0.  0. 12,  where  the  defendant  was  compelled  to  discover  details 
of  his  pedigree,  but  on  technical  grounds  only. 
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DISCOVERY  WHERE  THE  PARTy's  RIGHT  IS  IN  CONSCIENCE 
EQUAL  TO  THAT  OF  HIS  OPPONENT. 

If  a  defendant  has  in  conscience  a  right  equal  to  that  claimed 
by  a  person  filing  a  biU.  against  him  though  not  clothed  with 
a  perfect  legal  title  this  circumstance  in  the  situation  of  the 
defendant  renders  it  improper  for  a  court  of  equity  to  compel 
him  to  make  any  discovery  which  may  hazard  his  title: 
Redes.  PL  199, 19-1.  If  the  title  of  the  defendant  be  equal  in 
conscience  to  the  title  of  the  plaintiff  equity  which  looks  to 
the  conscientious  obligation  of  the  parties  will  not  interpose 
to  compel  a  discovery  :  Hare,  p.  89. 

If  the  matter  appeared  clearly  on  the  face  of  the  bill  the 
defendant  might  demur ;  but  in  general  the  defence  had  to 
be  taken  by  way  of  plea :  see  Redes.  PI.  199,  274,  275  : 
Hare,  p.  89. 

I.  A  Purchaser  for  'valuable  Consideration  without  Notice. 

The  most  obvious  case  is  that  of  a  purchaser  for  valuable 
consideration  without  notice  of  the  plaintiff's  claim :  Redes. 
PI.  199  :  (a  purchaser  including  of  course  a  mortgagee  for  he 
is  a  purchaser  pro  tanto :  see  Senhouse  v.  Earl,  2  Yes.  450 : 
Fitzgerald  v.  Busk,  2  Atk.  397 :  Redes.  PL  275  :  Wallwyn  v. 
Lee,  9  Ves.  pp.  32,  33  :  see  as  to  a  mortgagee  where  his  mort- 
gage is  admitted,  joos^,  Section  III.). 

Such  a  defence  was  good  both  to  relief  and  discovery : 
Hare,  p.  98 :  Redes.  PL  135,  199. 

The  principle  protecting  a  purchaser  for  valuable  considera- 
tion without  notice  is  as  old  as  the  institution  of  a  court  of 
equity :  Chandos  v.  Brownlow,  2  Ridgw.  P.  C.  p.  422  :  and  see 
Basset  v.  Nosicorthy,  Finch,  p.  103  :  Wilks  v.  Bodington,  2 
Yem.  599:  Bay  v.  Arundel,  Hard.  510:  Hellam  v.  Grove, 
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Fincli,   205  :    Everenden  v.  Vanacker,  ibid.  255  :    Gough  v. 
Stedman,  Fincli,  208. 

It  is  an  infallible  rule  that  a  purchaser  for  valuable  con- 
sideration shall  never  without  notice  discover  anything  to 
hurt  himself  :  Lord  Finch  in  Perrat  v.  Ballard,  2  Ch.  Ca.  72  : 
and  see  Seyman  v.  Qomeldon,  Finch,  34 :  Collett  v.  De  Gols, 
Lord  Talb.  Ca.  p.  69  :  Jerrardr.  Saunders,  2  Ves.  jun.  pp.  457, 
458,  referring  to  Fagg's  case  or  Shirley  v.  Fagg,  1  Eq.  Ca.  Ab. 
134 :  Gait  v.  Oshaldiston,  5  Madd.  428  :  1  Euss.  158 :  Burlace 
V.  Cook,  2  Free.  24 :  Basset  v.  Nosworthy,  Finch,  102  :  Bishop 
of  Worcester  v.  Parker,  2  Vem.  254:  Hunt  v.  Mmes,  27 
Beav.  62 :  A.  G.  v.  Strutt,  3  Beav.  396.  If  the  defendant 
is  a  purchaser  for  valuable  consideration  without  notice  of  the 
plaintiff's  title  a  court  of  equity  will  not  in  general  (qu.  in 
general)  compel  him  to  make  any  discovery  which  may  affect 
his  own  title :  Eedes.  PL  288  :  and  see  Beames,  Bq.  PI.  278  : 
which  may  endanger  it :  Hare,  p.  89  :  or  impeach  or  weaken 
it :  Fonbl.  Eq.  Yol.  II.  p.  490  :  or  hazard  it :  Eedes.  PI.  194, 
199  :  and  see  post. 

Lord  Eldon  thus  defines  the  position  of  a  purchaser  for  yaluable  considera- 
tion without  notice  in  Wallwyn  t.  Lee,  9  Ves.  p.  33.  "I  have  honestly  and 
bon&  fide  paid  for  this  in  order  to  make  myself  the  owner  of  it  and  you  shall 
have  no  information  from  me  as  to  the  perfection  or  imperfection  of  my  title 
until  you  deliver  me  from  the  peril  in  which  you  say  I  have  placed  myself  in 
the  article  of  purchasing  hon^  fide."  And  generally  he  considered,  p.  34,  that 
there  was  sufficient  groimd  for  saying  that  such  a  person  should  not  be  called 
upon  by  confessions  wrung  from  his  conscience  to  say  he  has  missed  his  object 
in  the  extent  to  which  he  meant  to  acquire  it,  and  that  the  principle  of  the 
court  was  that  against  a  purchaser  for  valuable  consideration  without  notice 
the  court  gave  no  assistance.  So  Lord  Loughborough  in  Jerrard  v.  Saunders, 
2  Ves.  jun.  p.  458,  says  "  The  doctrine  as  to  the  jurisdiction  of  the  court  is 
this :  you  cannot  attach  upon  the  conscience  of  the  party  any  demand  what- 
ever where  he  stands  as  a  purchaser  having  paid  his  money  and  denies  all 
notice  of  the  circumstances  set  up  by  the  bill:"  and  on  the  same  page 
' '  where  he  has  fully  and  in  the  most  precise  terms  denied  all  the  circumstances 
mentioned  as  circumstances  from  which  notice  (see  further  post  as  to  this) 
may  be  inferred  it  would  be  contrary  to  equitable  principles  to  make  him 
answer  as  to  all  the  circumstances  that  are  to  blot  and  rip  up  his  title.' '  See 
also  Strode  v.  Blaclcbnrn,  3  Ves.  pp.  224,  226. 

A  purchaser  may  subsequently  to  his  purchase  have  found  out  a  defect  in 
his  title,  and  if  he  should  produce  title  deeds  they  might  make  use  of  them 
to  overturn  his  title  at  law :  Aston  v.  Aston,  3  Atk.  301 :  and  see  Hare,  p.  89. 

The  plea  properly  pleaded  (see  post)  protected  the  defen- 
dant from  giving  any  answer  to  a  title  set  up  by  the  plaintiff : 
Eedes.  PL  279,  referring  to  Brereton  v.  Gamul,  2  Atk.  240. 
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No  discovery  or  production  of  deeds  or  -writings  (that  will 
weaken  his  title,  i.  e.  any  relating  to  his  title :  Wallwi/n  v.  Lee, 
9  Ves.  p.  27,  arg. :  and  see  ante)  other  than  the  purchase 
deeds,  see  post,  p.  538,  and  also  perhaps  those  of  the  title  if 
any  connecting  the  purchaser  with  the  defendant,  seejjost, 
need  be  given  or  made :  see  Dan.  Ch.  Pr.  p.  637  :  Eedes.  PI. 
279  :  Salkicld  v.  Science,  2  Ves.  107  :  Fagg's  case:  Burlace  v. 
Cook :  Seyman  x.  Gomeldon :  Htint  v.  Ehnes :  A.  G.  v. 
Stnitt :  Beames,  Eq.  PI.  278  (all  cited  ante,  p.  536)  :  unless 
where  charged  to  show  notice  :  see  post.  No  list  or  schedule 
need  he  made :  see  the  plea  in  Walhcyn  v.  Lee,  9  Yes.  24, 
set  out  in  Beames,  Eq.  PI.  341.  No  discovery  of  their  dates 
or  contents  need  be  given  :  see  Ever  end  en  v.  Vanacker,  Finch, 
256.  The  description  of  any  one  deed  might  contribute  to 
defeat  his  title  :  see  Hare,  p.  23  ;    Walhcyn  v.  Lee,  p.  27. 

In  ISunt  V.  Elmes  the  mortgagee  of  a  term  brought  a  bill  for  foreclosure 
against  a  defendant  who  set  up  purchase  for  value  of  the  fee  without  notice. 
He  was  protected  from  producing  the  title  deeds  muniments  of  title  and 
abstract  relating  to  the  fee  (a  particular  deed  being  excepted  as  having  been 
set  out  in  the  answer,  see  ante,  p.  251)  ;  ultimately  a  decree  for  foreclosure 
was  made  (2  D.  G-.  F.  &  J.  578),  but  no  order  was  made  for  delivery  up  of 
the  deeds,  &c. 

The  assignee  of  a  lease  was  allowed  to  demur  to  a  bill  to  discover  whether 
it  had  not  expired :  Bishop  of  Worcester  v.  Parker,  2  Vem.  254  :  where  he 
was  a  purchaser  :  Madd.  Ch.  Pr.  pp.  277 — 278  :  but  not  the  lessee  himself : 
ibid. 

An  matters  charged  in  the  bill  as  evidence  of  notice  must 
have  been  denied  :  Jerrard  v.  Saunders,  2  Ves.  jun.  187, 
464  :  Radford  v.  Wilson,  3  Atk.  816  :  Pennington  v.  Beechey, 
2  S.  &  S.  282  :  Sugd.  V.  &  P.  pp.  788—789  :  or  as  to  which 
the  defendant  was  interrogated  under  the  later  practice  : 
Gordon  v.  Shaw,  14  Sim.  393  :  so  the  old  charge  of  possession 
of  documents  showing  that  he  had  notice :  Sugd.  V.  &  P. 
p.  790  :  Hardman  v.  Ellames,  5  Sim.  p.  650  :  Portarlington  v. 
Soiilby,  6  Sim.  356  (notice  of  invalidity  of  a  bill  of  exchange) : 
and  see  ante,  p.  500  :  and  any  documents,  even  title  deeds, 
alleged  to  show  notice  must  have  been  produced  unless  the 
allegation  was  properly  denied :  see  Neesom  v.  Clarkson,  cited 
ante,  p.  262  :  Addis  v.  CampMl :  and  generally  ante,  pp.  260, 
605.  In  Addis  v.  Campbell  an  affidavit  was  admitted  for 
the   purpose  of  verifying  a  document  neither  admitted  nor 
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denied  by  the  answer  in  order  to  show  notice:   see  ante, 

p.  212,  n. 

As  a  matter  of  pleading  and  in  order  to  the  validity  of 

the  plea  certain  particulars  must  have  been  stated. 

After  some  difference  of  opinion  it  seems  to  have  been  settled  that  the  plea 
mnst  have  stated  the  deeds  of  purchase,  setting  forth  the  dates  parties  and 
contents  briefly,  the  time  of  their  execution  (this  last  questioned  in  Dan.  Ch. 
Pr.  p.  584),  and  perhaps  also  (see  also  Wagstaffe  v.  Reid,  post,  p.  539)  the 
amount  of  the  consideration  :  Sugden  V.  &  P.  pp.  788 — 789  :  Dan.  Ch.  Pr. 
p.  584 ;  Hare,  p.  95  ;  Redes.  PI.  275—280 :  Beames  Eq.  PI.  pp.  233—246 : 
and  see  post :  and  qu.  whether  in  a  case  where  the  defendant  was  not  himself 
the  purchaser  he  must  not  have  stated  the  title  by  which  he  claimed  under 
the  purchaser :  see  Jerrard  v.  Saunders,  2  Ves.  jun.  p.  455  :  but  see  the  plea 
in  Wallwyn  v.  Lee,  9  Ves.  24,  set  out  in  Beames  Eq.  PI.  341. 

As  to  production  of  the  purchase  deed. 

It  is  laid  down  both  in  text-books  and  in  cases  that  though  he  might  plead 
to  discovery  of  deeds  and  writings  he  must  except  his  own  purchase  deeds 
for  he  pleaded  them :  Redes.  PI.  279  :  Beames  Eq.  PI.  278  :  Dan.  Ch.  Pr. 
pp.  684,  587  :  Salkield  v.  Science,  2  Ves.  107  :  l!x  parte  Caldecoti,  Mont.  pp. 
57 — 58.  Mr.  Hare,  pp.  95 — 96,  understands  by  discovery  not  production  of 
the  purchase  deed,  but  discovery  of  certain  of  the  contents  in  order  to  the 
validity  (see  ante)  of  the  plea  (and  see  Beames  Eq.  PI.  278  :  Wigr.  PI.  207), 
considering  that  in  an  ordinary  case  production  would  not  be  ordered  and 
referring  to  Kennedy -v.  Green  (see  ante,  p.  261)  where  the  order  for  production 
was  expressly  based  on  the  special  circumstances  of  the  case.  But  qu.  whether 
it  is  so  understood  in  Dan.  Ch.  Pr.  p.  584,  for  in  a  note  an  old  case  of  Watkins 
V.  Hatchet,  1  Eq.  Ca.  Ab.  36,  where  production  was  refused  is  referred  to  as 
contra.  No  doubt  in  Aston  v.  Aston,  3  Atk.  301,  it  is  said  that  a  jointress 
ought  to  produce  her  jointure  deed  and  a  purchaser  his  purchase  deed  that  it 
may  be  seen  whether  the  lands  they  claim  are  comprised  in  their  deeds.  But 
in  other  cases,  Fetre  v.  Petre,  3  Atk.  510  :  Senhouse  v.  Earl,  2  Ves.  450,  it  is 
laid  down  that  production  of  the  jointure  deed  (discovery  of  it.  Redes.  PI. 
199)  will  not  be  ordered  until  confirmation  though  the  deed  (or  its  date, 
Chamberlain  v.  Knapp)  must  be  set  forth,  and  (see  further  post)  the  lands  com- 
prised in  it  with  sufBcient  certainty :  see  Redes.  PI.  279  :  Chamberlain  v. 
Knapp,  1  Atk.  52  :  Harrison  v.  Southcote,  2  Ves.  p.  395  :  Sugden  V.  &  P.  788. 

On  principle  it  is  conceived  the  deed  ought  to  be  protected  in  order  that  no 
advantage  may  be  taken  of  any  defects  therein  to  impeach  it :  see  Sellam  v. 
Grove,  Finch,  205  :  and  ante,  p.  536  :  and  see  post,  p.  644,  as  to  a  mortgage 
deed :  (except  in  cases  of  the  nature  of  Kennedy  v.  Green,  where  the  deed'  is 
alleged  to  show  notice  and  the  allegation  is  not  satisfactorily  met :  see  ante, 
p.  261  and  ante) :  unless  it  is  liable  to  production  as  being  referred  to  in  the 
pleadings,  see  ante,  p.  244. 

As  to  discovery  of  the  lands  articles  or  other  property  com- 
prised in  the  purchase,  or  of  the  deeds,  in  order  to  recover 
them. 

The  plea  necessarily  required  discovery  of  matters  which  would  show  the 
quantity  of  the  land  or  subject-matter  in  question  over  which  the  plea  sub- 
stantially extended :  Hare,  p.  96 :  and  see  the  cases  cited  ante  as  to  lands 
comprised  in  a  jointure  deed. 

Qu.  as  to  Addison  v.  Walker,  4  T.  &  0.  447  (cited  ante,  p.  263),  a  suit  to 
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impeach  a  security,  where  the  mortgagee  waa  protected  from  discovering  the 
part  of  the  testator's  estate  over  which  he  claimed  to  he  mortgagee. 

It  was  usual  to  set  out  the  parcels  as  comprised  in  the  deed :  Beames  Eq. 

He  must  state  afBrmatively  or  negatively  what  he  has  purchased :  Hare, 
p.  96  :  Scare  v.  Farker,  1  Cox,  224  :  1  B.  C.  C.  678  :  where  a  plea  to  dis- 
covery of  articles  pawned  to  the  defendant  without  notice  that  the  person 
pawning  them  had  only  a  limited  interest  therein  was  overruled  on  the 
ground  that  the  defendant  had  omitted  to  aver  that  he  had  no  other  articles 
than  those  so  pawned  to  him. 

He  is  not  bound  to  discover  the  specific  things  in  his  possession :  Hare, 
p.  96.  In  Soare  v.  Parker  Lord  Thurlow  observed  that  he  saw  no  room  to 
make  a  distinction  between  the  case  of  a  discovery  being  sought  of  the 
title  of  the  purchaser  and  of  the  specific  things  in  his  possession,  but  that 
the  same  rule  must  apply  to  both,  namely  that  a  purchaser  for  valuable  con- 
sideration is  not  bound  in  conscience  to  assist  the  right  owner  in  the  legal 
recovery  of  the  subjects  purchased  under  such  circumstances.  A  defendant 
was  protected  from  discovery  of  articles  pawned  to  him  by  a  bankrupt  without 
notice  of  an  act  of  bankruptcy :  Ahery  v.  jrUUams,  1  Vem.  27.  So  a  pur- 
chaser of  lands  [Anon.  2  Ch.  Ca.  136),  or  goods,  from  a  bankrupt  without 
notice  :  Ferrat  v.  Ballard,  2  Ch.  Ca.  72  :  Browne  v.  Williams,  2  Ch.  Ca.  135  : 
Wagataffe  v.  Seid,  2  Ch.  Ca.  156  (where  also  he  was  ordered  to  discover  what 
he  paid  for  them,  see  ante,  p.  538,  as  to  setting  out  the  consideration) :  and  see 
Collett  V.  De  Gols,  Lord  Talh.  Ca.  p.  69.*  la  Marsdcn  v.  Payshall  however, 
1  Vem.  408,  inspection  of  articles  pawned  to  the  defendant  by  the  plaintiff's 
agent  was  ordered  for  the  purpose  of  enabling  the  plaiutifi  to  bring  an  action 
at  law  for  them.  Lord  Eldon's  opinion,  see  Wallwyn  v.  Lee,  post,  was  in 
accordance  with  Soare  v.  Parker  and  other  cases  above,  disapproving  Lord 
Kosslyu's  opinion  in  Strode  v.  Blaekburne,  3  Ves.  p.  226,  that  in  such  a  case 
as  Soare  v.  Parker  the  articles  must  be  described  in  order  that  the  plaintiff 
might  be  able  to  recover  them  by  an  action  of  detinue  or  trover.  See  also 
Macclesfield  y.  Davis,  3  V.  cSc  B.  16,  where  on  the  express  ground  that  there 
was  no  plea  of  purchase  for  value  without  notice  Lord  Eldon  ordered  inspec- 
tion of  heirlooms  deposited  by  a  tenant  for  life. 

Where  a  tenant  for  life  made  a  mortgage  professing  to  he  owner  in  fee, 
and  on  his  death  the  remainderman  entered  into  possession  and  brought 
a  suit  for  discovery  and  delivery  up  of  the  title  deeds  against  the  mortgagee, 
Lord  Eldon  allowed  a  plea  of  purchase  for  value  without  notice,  for,  though 
the  mortgagee  of  necessity  lost  the  property  on  the  mortgagor's  death,  yet 
there  was  no  reason  why  a  court  of  equity  should  assist  the  plaintiff  to 
recover  the  deeds  also  (see  Sunt  v.  Elmes,  ante,  p.  537)  or  their  value,  whether 
by  an  action  at  law  or  otherwise,  even  assuming  that  the  mortgagee  could 
not  make  any  use  of  them  to  recover  the  estate,  and  therefore  he  would  be 
holding  them  to  the  vexation  and  hurt  of  the  plaintiff  without  any  profit  to 
himself,  and  apart  from  that  assumption  there  was  still  a  possibility  that  the 
mortgagee  by  procuring  the  assignment  of  some  term  might  be  able  to  bring 
ejectment  and  recover  possession,  and  the  description  of  any  one  deed  might 
contribute  to  defeat  the  title  which  he  thus  might  maintain:  Wallwyn  v. 
Lee,  9  Ves.  24,  pp.  27,  33 — 34,  diaa-pysroyiixg  Strode  -v .  Blaekburne,  3  Ves.  221, 
where  Lord  Kosslyn,  at  p.  224,  considered  that  the  plea  could  only  be  used  to 
defend  the  actual  possession  or  perhaps  the  title  to  the  possession :  see 
Wallwyn  v.  Lee,  p.  28. 
"Where  an  owner  of  a  settled  and  unsettled  estate  has  confounded  them 


*  Qu.  whether  it  was  not  because  these  cases  established  that  a  hUl  of 
discovery  by  the  assignees  of  a  bankrupt  was  useless  for  this  purpose  that 
special  provisions  were  inserted  in  the  bankruptcy  acts  (see  post,  p.  676) 
mabling  persons  to  be  examined  concerning  the  bankrupt's  property :  see 
Ex  parte  Caldecott,  Mont.  pp.  61—62. 
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together  and  mortgaged  them  both  to  a  person  without  any  notice,  it  seems 
clear  that  the  person  claiming  the  settled  estate  cannot  compel  the  mortgagee 
to  distinguish  the  two  estates  though  he  may  he  prevented  from  getting  on 
with  any  process  hy  reason  of  the  boundaries  being  confused,  though  he 
must  set  out  those  of  the  whole  estate  which  the  mortgagor  assumed  to 
oonrey :  see  Hare,  pp.  97 — 98  :  and  Wallwyn^.  Lee,  p.  26,  commenting  on  an 
ambiguous  passage  ia  Strode  v.  Blackburne,  p.  225. 

The  consideration  of  the  circumstances  which  equity  con- 
siders necessary  to  place  a  person  in  the  position  of  a 
purchaser  for  valuable  consideration  without  notice  is  not 
within  the  province  of  discovery.  One  point  however  may 
be  referi'ed  to  as  having  been  the  subject  of  considerable 
dispute,  namely  how  far  this  defence  should  prevail  against 
a  legal  claim  title  or  estate,  or  whether  it  was  confined  to 
cases  where  the  defendant  had  the  legal  estate  (or  a  better 
right  to  it  than  the  plaintifE  as  suggested  in  Wilks  v.  Boding- 
ton,  2  Vem.  99  :  and  see  Chambers  v.  Broumlow,  2  Ridg. 
P.  C.  422  :  and  Beames  Eq.  PI.  242). 

All  the  authorities  are  reviewed  by  Lord  St.  Leonards  in  Sugd.  V.  &  P. 
pp.  791 — 794.  The  opinion  of  the  learned  author  is  that  the  defence 
is  good  against  a  legal  as  well  as  an  equitable  claim.  See  also  Colyer  v. 
Finch,  5  H.  of  L.  Ca.  p.  920  :  Penny  v.  Watts,  2  D.  G.  &  Sm.  501 :  Seath  v. 
Crealock,  L.  E.  18  Eq.  215:  FUeher  v.  Rawlins,  L.  E.  7  Ch.  259. 

It  should  however  be  noted  that  the  real  contention  was  not  that  the  defence 
failed  wherever  the  plaintiff  in  equity  was  possessed  of  a  legal  title  or  claim, 
for  if  it  were  so  it  could  never  be  good  to  a  bill  of  discovery  in  aid  of  a  trial 
at  law  whereas  there  are  many  instances  {Rogers  v.  Seale,  2  Free.  83  being 
the  only  case  contra,  as  to  which  see  Jerrard  v.  Saunders,  2  Ves.  juu.  p.  457 : 
Sugd.  V.  &  P.  792:  Hare,  p.  104)  where  bills  of  discovery  have  been  filed 
for  that  purpose,  and  where  the  plea  has  been  held  valid  :  Burlace  v.  Coolc, 
2  Free.  24,  bill  of  discovery  by  heir-at-law:  Basset  v.  Nosworthy,  Finch,  102, 
bill  by  heir-at-law  against  purchaser  from  devisee  of  ancestor  for  discovery 
of  revocation  of  will  and  deeds  and  writings  and  for  removal  of  terms  to  aid 
action  at  law :  Parker  v.  Blythmore,  2  Eq.  Ca.  Ab.  79,  bill  for  relief  by 
person  having  a  legal  title :  Fagg's  ease,  ante,  p.  536 :  and  Phillips  v.  Phillips, 
i  D.  G.  F.  &  J.  pp.  216—217  :  and  TTallwyn  v.  Lee  referred  to  ante,  p.  539 : 
and  Soare  v.  Parker  and  other  cases  referred  to  ante,  p.  539,  bills  of 
discovery  for  the  purpose  of  bringing  actions  for  trover  or  detinue :  and 
generally  see  Hare,  pp.  99—102  (and  Eedes.  PI.  199  where  it  is  thus  laid 
down,  "  where  the  courts  of  equity  are  called  on  to  administer  justice  on 
grounds  of  equity  against  a  legal  title  they  allow  a.  superior  strength  to 
the  legal  title  when  the  rights  of  the  parties  are  in  conscience  equal :  and 
where  a  legal  title  may  be  enforced  in  a  court  of  ordinary  jurisdiction  to  the 
prejudice  of  an  equitable  title  the  courts  of  eqviity  will  refuse  assistance  to  the 
legal  against  the  equitable  title  where  the  rights  in  conscience  are  equal"). 
It  was  only  iu  cases  where  courts  of  equity  exercised  a  legal  jurisdiction 
(not  where  application  was  made  to  its  auxiliary  jurisdiction :  Phillips  v. 
Phillips,  p.  217)  concurrently  with  the  courts  of  law  that  it  was  said  that 
equity  in  so  assuming  a  concurrent  jurisdiction  professedly  acts  upon  the 
legal  right  and  therefore  should  proceed  in  analogy  to  the  law  where 
such  a  plea  would  not  be  looked  at,  and  should  regard  the  plea  as  in- 
admissible :  see  Collins  v.  Archer,  1  E.  &  M.  pp.  288—289  :  Eoper,  Husb.  & 
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Wife,  Vol.  I.  p.  452 :  Storey,  Eq.  Jur.  ^  630  :  Phillips  v.  Phillips,  pp.  216— 
217:  for  instance  in  a  suit  for  dower,  Williains  v.  Lambe,  3  B.  C.  C.  264  :  or 
in  a  suit  for  tithes,  Collins  v.  Archer.  This  rule  is  distinct  from  that  of 
refusing  the  benefit  of  the  plea  where  the  relief  sought  is  piirely  equitable, 
or  where  the  court  is  called  upon  to  put  the  defendant  in  a  worse  position 
than  he  would  otherwise  be  by  compelling  him  to  make  disclosures  that 
might  expose  his  title  to  be  defeated  at  law :  see  Hare,  p.  103  :  Koper, 
Husb.  &  Wife,  Vol.  I.  pp.  451—452. 

In  Gomm  v.  Parrett,  3  C.  B.  N.  S.  47,  an  action  of  dower,  the  court  refused 
to  order  production  of  a  conveyance  to  the  husband  in  the  possession  of  a 
defendant  pleading  purchase  for  value  without  notice.  The  decision  however 
■was  based  upon  the  opinion  of  Lord  St.  Leonards  that  the  defence  was  valid 
in  every  case,  and  was  admittedly  in  the  teeth  of  JFilUams  v.  Lambe. 

The  title  of  a  puroliaser  for  valuable  consideration  without 
notice  has  been  said  to  be  a  shield  to  defend  the  possession  of 
the  purchaser  not  a  sword  to  attack  the  possession  of  others. 
But  where  the  mortgagee  of  a  tenant  for  life  in  the  position 
of  a  purchaser  without  notice  brought  ejectment  against  a 
person  claiming  under  a  settlement  in  remainder  on  the  death 
of  the  tenant  for  life,  and  the  latter  filed  a  bill  for  discovery 
and  production  of  the  settlement  and  other  title  deeds  and  for 
an  injunction,  the  mortgagee,  denying  aU  the  circumstances 
charged  as  notice  and  stating  the  assignments  under  which 
he  claimed,  was  protected.  Jerrard  v.  Saunders,  2  Yes.  jun. 
454. 

As  to  the  right  of  the  purchaser  to  discovery. 

In  Redes.  PI.  274,  it  is  said  that  though  the  plaintiff  may  have  a  full  title 
to  the  reUef  he  prays  and  the  defendant  can  set  up  no  defence  in  bar  of  that 
title  yet  if  the  defendant  has  an  equal  claim  to  the  protection  of  a  court  of 
equity  to  defend  his  possession  as  the  plaintifE  has  to  the  assistance  ot  the 
court  to  assert  his  right  the  court  -wOl  not  iuterpose  on  either  side,  and  that 
this  is  particularly  the  case  where  the  defendant  claims  under  a  purchase  or 
mortsaSe  for  valuable  consideration  without  notice  which  he  may  plead  m 
bar :  and  see  Hare,  p.  89  :  and  Dan.  Ch.  Pr.  p.  583,  citmg  Patterson  v. 
Slaughter,  Amb.  293. 


n.  Other  Instances  of  this  Principle  (see  ante,  p.  535). 
As  to  a  jointress. 

A  iointress  was  protected  from  discovery  (see  ante,  pp.  537-538,  as  to  what 
dist,W[of7er  tftle  to  lands  of  which  she  was  in  possession  as  ^e^  JO^^t"'^^' 
cuscovery;  ""j  "^     .  „  , ,    ^^    confirm  her  jointure,  and  not  only  offered  to 

urdess  the  plaintiff  wa«  able  to  conn  .  ^,„/,„„,,  ^.  j/Sarl, 

do  so  but  in  fact  '^°°fi™f  ^*  1  ,f  "'^i":-  'J^ey  Fetre,  ibid.  511 :  Chmnberlain 
fw,  l^Al^52f^wifl-v"w«?l  Ves.  30,  430,434:  Redes. 
PI.  199,  279. 
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In  Aston  v.  Aston  the  plaiutiS  claimed  under  the  same  deed  as  the  jointress 
and  therefore  it  was  not  necessary  for  him  to  confirm  it. 

In  Stephens  v.  Gaule,  2  Vern.  700,  a  suit  to  redeem  a  mortgage  against  the 
■widow  of  the  mortgagee  who  claimed  a  jointure  upon  the  property,  she  was 
protected  from  answering  whether  her  husband  had  any  other  title  than  as 
mortgagee. 

As  to  voluntary  conveyances. 

In  Tonhl.  Eq.  Vol.  II.  p.  492  (and  see  Anon.  2  Oh.  Ca.  4)  it  is  said  that 
equity  would  not  help  the  issue  against  a  purchaser,  referring  to  Bunee  v. 
Fhillips,  2  Vern.  50  :  Kelly  v.  Berry,  ibid.  35  :  hills  by  remaindermen  in  tail 
to  discover  the  deeds  of  entail  against  persons  pleading  discontinuance  of  the 
entail  by  voluntary  conveyances :  Sherborne  v.  Clerk,  1  Vern.  273  :  bill  for 
discovery  of  the  tenant  to  the  praecipe  on  a  voluntary  conveyance :  Slapleton 
V.  Sherrard,  1  Vern.  212:  bill  to  discover  tenant  of  the  freehold  to  bring 
f  ormedon.  But  qu.  as  to  the  authority  of  some  of  these  oases :  see  the  note 
to  Stapleton  v.  Sherrard :  and  qu.  also  whether  the  decisions  rested  on  any 
particular  principle.  See  as  to  the  right  of  the  heir  in  tail  to  discovery, 
ante,  p.  274. 

As  to  a  dowress. 

The  court  would  assist  a  dowress  to  ascertain  the  lands  in  respect  of  which 
her  dower  arose :  Dormer  v.  Fortescue,  3  Atk.  p.  130  :  and  generally  would 
enforce  discovery  in  her  favour  against  the  heir :  Curtis  v.  Curtis,  2  B.  C.  C. 
p.  631 :  and  see  generally  as  to  the  position  of  a  dowress  Dudley  v.  Ward, 
Preo.  in  Ch.  241.  See  also  Gomm  v.  Farrett  and  Williams  v.  Lamle,  ante, 
p.  541. 


III.  As  to  a  Mortgagee  where  his  Mortgage  is  admitted. 

A  mortgagee  whose  mortgage  is  impeached  is  in  the  same 
position  as  any  other  person  claiming  tmder  a  document 
which  is  impeached:  see  ante,  p.  256  :*  he  may  be  in  the 
position  of  a  purchaser  for  valuable  consideration  without 
notice  :  see  ante,  p.  535. 

By  sub-section  (1)  of  section  16  of  the  Conveyancing  Act, 
1881,  "A  mortgagor  as  long  as  his  right  to  redeem  subsists 
shall  by  virtue  of  this  act  be  entitled  from  time  to  time  at 
reasonable  times  on  his  request  and  at  his  own  cost  and  on 
payment  of  the  mortgagee's  costs  and  expenses  in  this  behalf 
to  inspect  and  make  copies  or  abstracts  of  or  extracts  from 


*  See  the  foUowmg  cases  there  cited  pp.  259—261:  Mate  v.  Latimer: 
Boward  v.  Sohmson:  Duncombe  v.  Davis:  Republic  of  Costa  Sica  v.  Frlanaer- 
Dendy  Y.  Cross:  Jones  v.  Jones:  Addison  v.  Walker:  Fhillips  v.  M'ans : 
Cannock  v.  Jauncey:  Smith  v.  Barnes :  and  Oioen  v.  Nickson,  cited  ante,  p  267 
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the  documents  of  title  relating  to*  tlie  mortgaged  property 
in  the  custody  or  power  of  the  mortgagee."  By  sub-section  (2) , 
"  This  section  applies  only  to  mortgages  made  after  the  com- 
mencement of  this  act,  and  shall  have  effect  notwithstanding 
any  stipulation  to  the  contrary." 

As  this  provision  applies  only  to  mortgages  made  after  the 
commencement  of  the  act  it  is  necessary  to  consider  the 
practice  as  it  was  before  the  act. 

In  Chichester  v.  Donegal,  L.  E.  5  Ch.  p.  502,  the  position 
of  the  mortgagee  admitting  the  title  of  the  mortgagor  and 
his  right  to  redeem  is  thus  defined:  "  The  rule  of  the  court 
right  or  wrong  is  that  if  a  mortgagor  executes  a  mortgage 
and  hands  over  the  deeds  he  cannot  see  them  after  the  mort- 
gage has  become  absolute  without  paying  the  principal 
interest  and  costs."  And  again  on  the  same  page  :  "  I  take 
the  rule  to  be  that  as  between  mortgagor  and  mortgagee,  the 
right  time  for  redemption  being  passed  (before  the  time  the 
deed  is  the  common  property  of  mortgagor  and  mortgagee, 
it  should  seem :  see  Wigr.  PL  374)  and  the  mortgage  not 
being  impugned  (see  ante),  if  the  plaintiii  wants  to  see  the 
mortgage  deed,t  his  title  to  redeem  being  admitted  (see 
Howard  v.  Robinson,  4  Drew.  p.  526),  he  must  pay  the 
principal  interest  and  costs  or  go  on  to  get  his  redemption 
decree."     So  the  general  rule  is  admitted  in  Jones  v.  Jones, 


*  K  this  is  meant  to  include  the  mortgage  deed  itself  the  intention  is  not 

^^^^The^mort^agTdeed  itself  is  within  the  rule :  Howard  v.  Robinson,  i 
Dr  p  526 :  Fretman  T.  BiUUr,  33  Beav.  289  :  and  see  Anon.  W.  N  76 
p.  23!  referred  to  post,  p.  S45.  It  -was  the  opinion  of  Stuart  V  C.  see  PafcA 
V  Ward  L  R  1  Eq.  p.  439,  that  the  rule  did  not  extend  to  the  mortgage 
deed  itseH  as  to  which  different  considerations  prevailed  for  it  was  the 
mortgage  deed  which  couTeyed  the  property  by  way  of  pledge  and  which 
Sntamid  the  proviso  for  redemption  by  virtue  of  which  the  mortgagor  was 
enS  to  redeem  the  property,  and  therefore  it  was  as  much  the  evidence 
of  the  mortgagor's  title  to  redeem  as  of  the  mortgagee's  estate  And  so  m 
VpaZcSdecott,  Mont.  pp.  58-59,  and  2  Ca.  &  Op.  52-53  it  is  said  that 
fhe  mortgage  deed  must  always  be  open  to  inspection  that  the  mortgagor 
may  k^ow  his  right  to  redeem :  (but  see  post,  p.  545,  as  to  discovery  of  this). 
nW^bl  pointed  out  that  in  the  cases  now  under  consideration  the  mort- 
St^^sKo  redeem  is  admitted:  where  it  is  not  admitted,  or  where  the 
moKor  makes  a  special  case,  as  where  the  deed  to  some  extent  can  be 
mortgagor  m^  f      ^  .g  ^ase,   see  Howard  v.  jRohnson,  p.   526, 

iTr  consiS^us  hav^a  plaf e  :  see  ante.  The  mortgagor  cannot  have  a 
COPT  of  it :  Vot.«  ^.Zockhart,  10  Sim.  pp.  434  435,  disapprovmg  ^«.«. 
MoJ  246     See  as  to  discovery  of  certain  of  its  contents  ;><-.<,  p.  545. 
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Kay,  App.  p.  9  :  Bepuhlic  of  Costa  Rica  v.  Erlanger,  L.  E.  19 
Eq.  p.  44 :  Neate  v.  Latimer,  2  Y.  &  C.  p.  262  :  Senhouse  t. 
Uarl,  2  Ves.  450  :  CaimocJc  v.  Jauncey,  1  Dr.  p.  507 :  John- 
son V.  Tucker,  11  Jur.  382  :  Pindar  v.  Smith,  6  Madd.  p.  49. 
Nor  need  he  produce  drafts  or  copies  of  the  deeds,  for  he  is 
not  bound  to  show  his  title :  Bycroft  v.  Sihel,  1  "W.  R.  96 : 
not  even  of  the  mortgage  deed :  Brown  v.  Lochhart :  *  nor 
need  he  answer  interrogatories  inquiring  into  the  particulars 
or  contents  of  the  deeds :  see  Chichester  v.  Donegal,  post, 
p.  545  :  except  to  the  extent  pointed  out  post,  p.  545,  in 
respect  of  the  amount  due  and  the  property  comprised  in  it. 
Where  part  of  a  first  mortgagee's  security  consisted  of  hiUs 
and  notes  their  production  was  ordered :  Gibson  v.  JSewett,  9 
Beav.  293.  See  as  to  a  deed  of  transfer  Lewes  v.  Davies, 
post,  p.  546. 

The  rule  was  said  in  Bentinck  y.  WilUnk,  2  Ha.  p.  8,  to 
depend  not  on  any  peculiarities  of  system  hut  to  be  founded 
on  principles  of  abstract  justice  :  and  in  Howard  v.  Robinson, 
4  Dr.  526,  to  stand  not  on  special  circumstances,  but  to  be  a 
case  within  the  general  rule. 

It  is  as  in  the  case  of  any  purchaser  for  valuable  conside- 
ration without  notice  (see  ante,  p.  538)  that  no  advantage 
may  be  taken  either  by  the  applicant  (under  the  pretence  of 
repayment)  or  some  other  persons  of  any  flaw  or  invalidity 
in  the  deeds :  see  Senhouse  v.  Earl,  2  Ves.  450  :  Schlenker  v. 
Moxy,  10.  &  P.  178,  p.  179 :  so  as  to  defeat  the  security : 
see  2  Oa.  &  Op.  pp.  52 — 53  :  Ex  parte  Caldecott :  Mont.  pp.  58 
—59. 

The  same  privilege  it  seems  obtains  in  the  case  of  a  mere 
lien  on  deeds :  Griffeth  v.  Ricketts,  14  Jur.  326 :  or  of  an 
equitable  deposit :  Schlenker  v.  Moxy.  See  as  to  a  memo- 
randum of  deposit  (but  not  admitted,  see  ante,  p.  542)  a 
common  law  case  of  Owen  v.  Nickson,  ante,  p.  267. 

The  money  must  be  actually  paid  principal  and  interest : 
Brown  v.  Lockhart,  10  Sim.  p.  425  :  and  costs  :  Chichester  v. 
Donegal,  pp.  498,  502  :  the  amount  of  his  claim :  Bentinck  v. 
Willink,  2  Ha.  p.  8  :  Postlethwaite  v.  Bligh,  2  Sw.  pp.  251 — 


See  note  t,  ante,  p.  643. 
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252 :  not  other  debts :  see  Cannock  v.  Jauncey,  cited  ante,  p. 
262.  He  may  put  the  deeds  in  a  box  and  sit  upon  them 
till  the  money  is  actually  put  into  his  hands  :  per  Lord  Ken- 
yon,  see  Sparse  v.  Ifontrioii,  1  Y.  &  C.  p.  107. 

It  makes  no  difference  that  the  mortgagor  has  actually  given  the  mort- 
gagee notice  of  his  intention  to  pay  off  the  mortgage  and  requires  inspection 
in  order  to  raise  money  for  this  purpose  :  Darner  v.  PoHarlington,  1.3  Sim. 
380  :  Broicney.  Loekhart,  10  Sim.  p.  423.  A  mortgagee  is  not  bound  to  show 
his  mortgage  deeds  to  a  person  contracting  for  the  purchase  of  the  estate. 
He  is  entitled  to  say  to  the  intending  purchaser  that  if  he  choose  to  take  his 
chance  of  the  title  he  may  on  payment  of  the  mortgage  money  have  a  con- 
veyance :  FostUthwaite  Y.  Bligh,  2  Sim.  p.  251.  Where  the  mortgagee  is 
party  to  a  suit  and  has  consented  to  a  decree  for  sale  he  cannot  refuse  to 
deposit  the  deeds  in  chambers  for  the  purpose  of  completing  the  sale :  Livesey 
T.  Harding,  1  Beav.  343 :  Anon.  Mos.  246.  On  being  paid  off,  the  mortgagee 
must  if  required  make  an  affidavit  of  the  documents  in  his  possession  relating 
to  the  mortgaged  property  at  the  mortgagor's  expense :  see  Weeks  v.  Stourion, 
13  W.  R.  489. 


The  mortgagee  must  give  certain  discovery. 

Tn  Beavan  v.  Cook,  17  W.  R.  872,  an  incumbrancer  without  notice  of  the 
defendant's  prior  incumbrance  bringing  a  suit  for  redemption  and  foreclosure 
(and  so  any  person  bringing  such  a  suit,  see  the  judgment)  was  held  entitled 
to  discovery  from  binn  of  the  dates  and  natures  of  his  securities,  the  nature  of 
the  property  comprised  in  them,  the  amounts  claimed  to  be  due,  and  the  rates 
of  interest  reserved :  (qu.  as  to  Addison  v.  Walker,  cited  ante,  p.  538,  where 
however  the  mortgage  was  impeached).  Where  executors  of  the  mortgagor 
in  an  action  of  ejectment  against  them  by  the  mortgagees  applied  for  in- 
spection under  Ord.  XXXI.  r.  14,  of  the  mortgage  deed  referred  to  in  the 
statement  of  claim,  but  only  for  the  purpose  of  ascertaining  particulars  in 
order  to  redeem  the  mortgage,  no  order  was  made  on  the  plaintiff's  under- 
taking to  give  the  amount  of  principal  interest  and  costs  and  particulars  of 
subsequent  incumbrances :  Anon.  W.  N.  76,  p.  23. 

A  subsequent  incumbrancer  is  entitled  to  know  what  (but  not  their  values) 
securities  are  held  by  a  prior  incumbrancer  for  his  debt  and  the  amount  due 
(not  minute  details,  p.  617),  otherwise  he  cannot  know  whether  it  is  worth 
his  while  to  redeem  him :  West  of  England  Bank  v.  Nicholh,  6  Ch.  D.  613  : 
and  see  Chichester  v.  Donegal,  L.  E.  5  Ch.  p.  499.  So  a  person  claiming  to  be 
a  surety  as  to  the  securities  held  by  the  creditor :  Bridgewater  v.  De  Wtnion, 
9  Jur.  N.  S.  1270.  . 

So  discovery  of  the  names  of  incumbrancers  must  be  given  so  that  it  neces- 
sary they  may  be  made  parties  :  see  ante,  p.  19. 

The  o-eneral  state  of  the  accounts  must  it  was  held  be  given,  though  not  a 
detailed  statement  of  them  (see  ante,  p.  125,  as  to  discovery  of  accounts 
ffeneraUy)  in  an  action  for  redemption  where  an  account  with  rests  was 
souo-ht  to  be  charged  against  a  mortgagee  in  possession :  Miner  y.  Creasy, 
V  73  (cited  ante  p.  125) :  see  also  Freeman  v.  Butler  and  Johnson  v.  lucker, 
post  V  546  Where  in  a  suit  to  redeem  it  was  charged  that  the  amount  due 
was' not  truly  stated  in  the  mortgage  deed  it  was  held  that  somethir^  more 
specific  than  the  general  total  must  be  given :  Bridgewater  v.  De  Wmton  : 
and  see  Neate  v.  Latimer,  ante,  p.  259.  ^   ,  .,    ,  i,,     •,  j^     j     i 

In  Chichester  v.  Donegal,  pp.  498—499,  it  may  be  noted  that  the  defendants 
fsee  post  p  646)  submitted  to  discover  the  nature  of  the  mortgage,  that  is  to 
say  whether  it  was  executed  under  a  power  reserved  to  the  mortgagor,  though 
on  other  points  they  successfully  appealed. 
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Special  cases. 

A  person  olaimiDg  througli  the  mortgagor  ia  in  no  better  position  than  the 
mortgagor  :  Chichester  v.  Soneffal,  L.  E.  5  Ch.  497:  though  he  may  be  ignorant 
of  the  property  comprised  in  the  mortgage,  the  rate  of  interest  and  time  of 
payment :  Brown  v.  Lochhart,  10  Sim.  420 :  (but  as  to  discovery  of  these 
particulars  see  ante) .  In  Chichester  v.  Donegal  the  Court  of  Appeal  reTorsing 
the  decision  of  James,  V.  C.  in  the  eourt  below  held  that  the  mortgagee 
was  not  bound  to  answer  interrogatories  inquiring  into  the  date  particulars 
and  contents  of  a  deed  (qu.  whether  as  to  its  existence  and  whether  the 
mortgagee  claimed  under  it,  see  the  case)  under  which  the  plaintiffs  claimed 
and  in  pursuance  of  a  paramount  power  in  which  the  mortgage  had  been 
made,  nor  to  produce  the  deed  itself,  James,  V.  0.  considering  that  to  the 
extent  to  which  the  deed  limited  an  interest  to  them  they  had  an  interest  of 
the  nature  of  property :  (see  further  as  to  the  case  in  connection  with  this 
point  ante,  p.  278).     See  post  as  to  a  lessor. 

A  subsequent  mortgagee  has  no  right  to  see  the  prior  mortgagee's  mort- 
gage deed :  Howard  v.  Sobinson,  i  Dr.  pp.  526 — 527  :  but  see  an  exception 
suggested  in  JVeate  v.  Latimer,  ante,  p.  259. 

There  is  no  rule  giving  a  prior  mortgagee  a  right  to  see  a  subsequent 
mortgagee's  mortgage  deed:  Howard y.  Sobinson,  p.  527. 

A  lessor  has  been  held  entitled  to  inspection  of  the  lease  in  the  hands  of  a 
mortgagee  of  the  lease :  see  Halls  v.  Margrave,  cited  ante,  p.  203  :  and  Doe  d. 
V.  Boe,  cited  ante,  p.  270.  A  lessor  however  does  not  claim  through  the  lessee, 
and  is  therefore  not  within  the  principles  of  Chichester  v.  Donegal,  ante. 

Where  the  mortgage  had  been  transferred  the  transferee  was  held  not 
bound  to  produce  the  deed  of  transfer,  for  it  was  his  title  deed :  lewes  v. 
Davies,  17  Jur.  253.  If  the  mortgagor  is  in  any  doubt  as  to  the  validity  of 
the  transfer  he  should  make  the  original  mortgagee  a  party  and  get  dis- 
covery from  him :  see  Zewes  v.  Davies  :  and  generally  as  to  discovery  of 
parties  see  ante,  p.  19.  So  in  Gill  v.  Eyton,  7  Beav.  155,  production  of  the 
transfer  was  refused,  for  it  was  not  impeached  (as  to  which  see  ante,  p.  542), 
though  it  was  alleged  that  the  transfer  had  been  made  for  vexatious  pur- 
poses while  the  suit  was  pending. 

Where  a  tenant  in  common  has  mortgaged  his  share  to  the  other  tenant 
in  common  he  loses  his  right  (see  ante,  p.  276)  to  see  the  deeds  :  Edmonds  v. 
FoUy,  30  Beav.  283. 

Where  an  executor  and  trustee  was  also  mortgagee  of  part  of  the  testator's 
estate  he  was  held  bound  in  an  administration  action  to  produce  accounts 
relating  to  the  mortgage,  but  not  the  mortgage  deed  and  title  deeds :  Free- 
man V.  Butler,  33  Beav.  289 :  so  where  the  cestui  que  trust  has  himself  mort- 
gaged the  trust  property  to  the  trustee  :  Johnson  v.  Tucker,  1 1  Jur.  382. 

See  as  to  cases  where  the  mortgagee  is  the  mortgagor's  solicitor  ante 
p.  260. 

See  as  to  production  by  a  mortgagee  under  section  197  of  the  Bankruptcy 
Act,  1869,  Be  Marks,  L.  E.  1  Ch.  429  :  Ex  parte  Tatton,  17  Ch.  D.  512,  and 
under  an  old  act,  Ex  parte  Caldecott,  Mont.  55 :  and  see  post,  p.  575. 
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CHAPTER  V. 

DISCOVERY  INVOLVING  DISCLOSURES  INJURIOUS  TO  PUBLIC 
INTERESTS. 

Public  official  doeuments  are  generally  protected  from  dis- 
closure (whether  by  actual  production  or  in  answer  to 
interrogatories :  Fitzgihhon  v.  Greer,  Ir.  E.  9  C.  L.  295)  on 
grounds  of  puhlic  policy  and  of  the  prejudice  to  the  public 
interests  by  the  disclosure :  Wadeer  v.  E.  I.  Co.  8  D.  Gr.  M. 
&  G.  p.  191 :  Moodalay  v.  Morton,  1  B.  0.  C.  p.  471.  If  it 
were  not  so,  it  would  be  impossible  to  communicate  freely : 
Smith  V.  E.  I.  Co.  I  Ph.  p.  55 :  The  Bellerophon,  44  L.  J. 
Adm.  5.  The  principles  upon  which  justice  is  administered 
in  civil  courts,  whether  between  the  sovereign  and  a  subject 
or  between  subject  and  subject,  preclude  the  possibility  of  the 
interference  of  the  court  for  the  purpose  of  disclosure  of  state 
papers  despatches  minutes  or  documents  of  any  such  descrip- 
tion which  relate  to  the  carrying  on  of  the  government  and 
are  connected  with  the  transaction  of  public  aif airs :  Wadeer 
V.  E.  I.  Co.  p.  187.  If  the  production  of  a  state  paper  would 
be  injurious  to  the  public  service  the  general  public  interest 
must  be  considered  paramount  to  the  individual  interest  of  a 
suitor  iu  a  court  of  justice :  Beatson  v.  Skene,  5  H.  &  N.  p. 
853.  AH  official  correspondence  is  not  privileged.  It  is  only 
so  under  particular  and  special  circumstances,  as  where  to 
disclose  it  would  infringe  the  policy  of  an  act  of  parliament 
and  would  be  injurious  to  the  public  interests :  Smith  v.  E. 
I.  Co.  pp.  54,  55.  And  the  communication  must  be  made  in 
pursuance  of  a  public  duty  :  Blake  v.  Pulford,  1  M.  &  E.  198 
(where  protection  was  refused  to  a  letter  written  by  a  private 
individual  to  the  Postmaster-Greneral  complaining  of  the  con- 
duct of  a  guard  towards  a  passenger). 

The  head  or  the  secretary  of  the  particular  department  must 
state  on  oath  that  the  production  of  the  documents  will  in  his 

N  N  2 
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opinion  be  injurious  to  tlie  public  service :  The  Belkrophon, 
44  L.  J.  Adm.  5  :  Kain  v.  Farrer,  37  L.  T.  469  :  Beatson  v. 
Skene,  6  H.  &  N.  p.  583.  It  is  not  sufficient  for  the  party  to 
object  to  produce  all  documents  in  his  official  custody  on  the 
ground  of  public  policy,  and  to  refuse  to  state  anything 
further  with  respect  to  them :  the  mind  of  the  proper  person 
must  be  brought  to  bear  on  the  question :  he  must  go  through 
the  documents  and  consider  them :  Kain  v.  Farrer  (Board  of 
Trade). 

A  report  made  in  pursuance  of  his  duty  by  the  oommanding  officer  of 
H.M.  Bellerophon  to  the  Lords  of  the  Admiralty  on  the  subject  of  a  coUisiou 
with  another  ship  was  protected  in  an  action  by  the  owners  of  the  other  ship 
for  damages  against  the  admiral  and  captain  of  the  Bellerophon  (the  action 
being  defended  on  behalf  of  the  Lords  of  the  Admiralty),  the  secretary  to 
the  Admiralty  stating  in  an  affidavit  that  it  would  be  prejudicial  to  the 
public  service  to  allow  inspection  of  such  reports  by  Utigants  in  proceedings 
at  law  in  respect  of  the  matters  thereia  reported,  and  that  therefore  on 
behalf  of  the  Admiralty  he  objected  to  produce  them :  The  Bellerophon,  44 
L.  J.  Adm.  5. 

In  reference  to  copies  of  depositions  relating  to  the  circumstances  of  the 
collision  made  by  the  master  and  crew  of  the  plaintiflEs'  ship  to  the  Board  of 
Trade  under  the  Merchant  Shipping  Act,  1854,  sect.  432,  and  an  application 
by  the  defendants  for  inspection,  the  Board  of  Trade  having  refused  to 
furnish  them  with  copies  on  the  ground  that  no  depositions  had  been  made 
by  the  master  and  crew  of  their  own  ship,  which  was  a  foreign  ship  and 
therefore  not  within  the  section.  Butt,  J.  said  "I  am  not  at  all  sure  that 
the  Board  of  Trade  were  not  right  in  refusing  to  supply  copies.  I  do  not 
know  their  exact  nature  but  I  know  that  there  are  some  statements  taken  by 
officers  of  the  Board  of  Trade  for  statistical  purposes,  and  I  think  it 
undesirable  that  masters  should  be  examined  for  these  purposes  and  then 
that  what  they  have  disclosed  should  be  shown  to  anyone  who  desires  to  see 
it.  ,  I  am  not  therefore  disposed  to  go  out  of  my  way  for  the  purpose  of 
giving  publicity  to  these  documents  ;"  the  copies  were  however  (see  ante, 
p.  395)  protected  on  grounds  of  professional  privilege :  The  Palermo,  9  P.  I).  6. 

A  copy  letter  written  by  the  railway  company  to  the  Board  of  Trade  on 
the  subject  of  a  railway  accident  in  pursuance  of  3  &  4  Vict.  u.  97,  e.  3,  was 
ordered  to  bo  produced  ;  but  no  protection  seems  to  have  been  claimed  for  it 
on  grounds  of  pubKc  policy :  Woolley  v.  N.  L.  M.  Co.  L.  R.  4  C.  P.  602.  So 
letters  written  by  the  lunacy  commissioners  to  the  keeper  of  a  private  asylum 
respecting  a  person  confined  there,  in  an  action  by  the  latter  against  the 
former:  Hill  v.  Philp,  7  Exch.  235. _  So  a  statement  laid  before  a  com- 
missioner at  his  request  on  application  for  his  confixmation  of  creditors' 
resolutions :  Flight  v.  Bobinson,  8  Beav.  p.  40. 

The  books  of  government  stock  at  the  Bank  of  England  are  not  privileged 
from  inspection  on  public  grounds :  Seslop  v.  Bank  of  England,  6  Sim.  192. 

Other  documents  which  have  been  protected  are  :  reports  of  military  com- 
mission of  inquiry  :  Home  v.  Bentinck,  2  B.  &  B.  130  :  and  see  Hawkins  v 
Bokehj,  L.  E.  8  Q.  B.  255  :  communication  by  justice  of  peace  to  the  Lords 
Commissioners  of  the  Great  Seal  concerning  another  justice  of  the  peace  ■ 
Intzgiblion  v.  Greer,  9  Ir.  R.  G.  L.  295  :  official  communications  between  a 
colonial  governor  and  his  attorney  general:  TFgatt  v.  (rore.  Holt  N  P  299  • 
and  a  military  officer  under  his  authority:  Cooke  \ .  Maxwell  2  Stark"  193- 
reports  of  inspector  of  prisons:  McElveney  v.  Connellan,  17  Ir  L  E.  55- 
between  the  directors  of  the  E.  I.  Co.  and  the  Commissioners  of  Affairs  of 
India  under  3  &  4  Will.  4,  c.  85 :  Smith  v.  E.  I.   Co.  1  Ph   50  •  political 
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commumcations  in  reference  to  the  poKtioal  duties  of  tlie  E.  I.  Co. :  Wadeer 
T.  E.  I.  Co.  8  D.  Gr.  M.  &  G-.  182  :  communications  between  an  agent  of  the 
government  in  one  of  the  colonies  and  the  Secretary  of  State  :  Anderson  v. 
Hamilton,  2  B.  &  B.  156,  n.  :  letter  from  merchant  to  the  Commissioners  of 
Customs  on  revenue  business :  Blaclc  v.  Holmes,  Fox  &  Sm.  28. 

A  clerk  to  the  commissioners  was  as  witness  ordered  to  produce  a  book  con- 
taining the  defendant's  appointment  as  tax  collector,  for  though  he  had 
taken  an  oath  not  to  disclose  anything  he  should  learn  respecting  the 
property  tax,  the  giving  it  in  evidence  in  a  court  of  justice  was  an  implied 
exception  :  Lee  v.  Birrdl,  3  Campb.  337  :  and  see  ante,  p.  302. 
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CHAPTER  I. 


DISCOVEEY  IN  ACTIONS  FOE  INFRINGEMENT  OF  PATENTS  OR 
TRADE  MARKS. 

See  as  to  inspection  of  premises  machinery  processes,  &o.  in 
sucli  actions,  post,  Ch.  YI.  Sect.  II. :  and  as  to  the  provisions 
to  that  effect  in  the  Merchandise  Marks  Act,  post,  p.  556. 

I.  Statutory  Particulars  and  Discovery  in  the  Nature  of  Sta- 
tutory Particuhrs. 

(1)  In  an  action  for  infringement  of  a  patent  tlie  plaintiff  must  deliver 
with  his  statement  of  claim,  or  by  order  of  the  court  or  the  judge  at  any 
subsequent  time,  particulars  of  the  breaches  complaiued  of.  (2)  The  de- 
fendant must  deliver  with  his  statement  of  defence,  or  by  order  of  the  court 
or  a  judge  at  any  subsequent  time,  particulars  of  any  objections  on  which  he 
relies  in  support  thereof.  (3)  If  the  defendant  disputes  the  validity  of  the 
patent  the  particulars  delivered  by  him  must  state  on  what  grounds  he  dis- 
putes it,  and  if  one  of  those  grounds  is  want  of  novelty  must  state  the  time 
and  place  of  the  previous  publication  or  user  alleged  by  him.  (4)  At  the 
hearing  no  evidence  shall,  except  by  leave  of  the  court  or  a  judge,  be  ad- 
mitted in  proof  of  any  alleged  infringement  or  objection  of  which  particu- 
lars are  not  so  delivered.  (5)  Particulars  delivered  may  be  from  time  to 
time  amended  by  leave  of  the  court  or  a  judge.  (6)  On  taxation  of  costs 
regard  shall  be  had  to  the  particulars  delivered  by  the  plaintiff  and  defen- 
dant :  and  they  respectively  shall  not  be  allowed  any  costs  in  respect  of  any 
particular  delivered  by  them  unless  the  same  is  certified  by  the  court  or  a 
judge  to  have  been  proven  or  to  have  been  reasonable  and  proper,  without 
regard  to  the  general  costs  of  the  case — 46  &  47  Vict.  c.  57,  s.  29. 

This  act  repeals  the  15  &  16  Viet.  c.  83,  under  section  41  of  which  similar 
provision  was  made  for  the  delivery  of  particulars  in  common  law  actions 
for  infringement  of  patents.  This  section  differs  in  some  respects  from  that 
in  the  recent  act :  but  the  oiJy  difference  which  it  is  here  material  to  notice 
is  that  under  that  section  the  defendant  was  bound  to  state  ' '  the  place  or 
places  at  or  in  which  and  in  what  manner  the  invention  is  alleged,"  &o.  It 
is  not  conceived  that  the  present  sub-section  (3)  is  intended  to  have  any 
narrower  scope,  so  as  for  instance  to  exclude  the  necessity  of  giving  the 
names  and  addresses  of  the  persons  using  or  publishing  the  invention  :  see 
post. 
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The  object  of  this  provision  is  that  each  party  may  have 
full  fair  and  distinct  notice  of  the  case  to  be  made  against 
him,  and,  as  to  the  plaintiff,  that  he  may  not  be  surprised  by 
production  at  the  trial  of  evidence  of  prior  user  or  publication 
of  which  he  has  not  had  notice,  and  also  to  enable  him  to 
abandon  the  contest  if  from  the  specified  particulars  it  is 
hopeless  :  Daw  v.  Eleij,  L.  E.  1  Eq.  p.  41 :  Curtis  v.  Piatt,  8 
L.  T.  657  :  Needham  v.  Oxletj,  1  H.  &  M.  248. 

Although  an  order  for  particulars  against  a  defendant  was 
(following  the  words  of  the  section  of  the  old  act,  see  ante) 
m  terms  confined  to  "  the  place  or  places  at  or  in  which  and 
m  what  manner  the  invention  is  alleged  to  have  been  used  or 
published  prior  to  the  date  of  the  letters  patent":  Floioer  v. 
Lloyd,  25  W.  E.  17  :  yet  under  this  form  of  order  the  defen- 
dant was  according  to  modern  practice  bound  to  give  fair  in- 
formation as  to  the  persons  by  whom  it  had  been  so  used  or 
published,  though  not  necessarily  the  names  and  addresses  of 
every  person :  Flower  v.  Lloyd,  20  S.  J.  860  (before  Field,  J. 
on  the  amended  objections  under  the  previous  order :  and  cited 
and  followed  in  Birch  v.  Mather,  post,  p.  552),  where  it  was 
held  insufiicient  to  say  that  it  had  been  used  by  three  persons 
(giving  their  names  and  addresses)  and  other  persons  in  Bir- 
mingham and  London  respectively,  for  the  defendant  must 
know  the  persons  :  see  further  Morgan  v.  Fuller,  L.  E.  2  Eq. 
297 :  Plimpton  v.  Spiller,  20  S.  J.  859,  as  to  what  are  suflS,- 
cient  particulars  in  this  and  other  respects  :  and  see  Finnegan 
v.  James,  and  Crossley  v.  Tomey,  post.  In  Penn  v.  Bibhy,  L. 
E.  1  Eq.  548,  the  defendant  was  ordered  to  give  amended  par- 
ticulars stating  the  names  and  addresses  of  the  persons  by 
whom,  and  the  places  where,  and  the  dates  at,  and  the  manner 
in  which,  &c. :  and  so  in  Morgan  v.  Fuller :  see  also  Kuhliger 
v.  Bailey,  cited  ante,  p.  457. 

In  equity  particulars  were  ordered  where  an  issue  was 
directed :  Morgan  v.  Fuller :  Penn  v.  Bibhy  :  Finnegan  v. 
James :  and  ultimately  it  was  considered  that  the  practice 
ought  to  be  assimilated  to  that  at  common  law  under  this 
section,  and  that  the  plaintiff  ought  either  to  state  the  par- 
ticulars in  his  bni,  or,  if  they  were  long,  furnish  them  with 
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the  bill,  and  the  defendant  insert  them  in  his  answer : 
Jessel,  M.  E.  in  Finmgan  v.  James,  L.  E.  19  Eq.  72 :  Crossley 
V.  Tomey,  2  Ch.  D.  p.  538  :  and  see  post  as  to  obtaining  this 
information  by  means  of  interrogatories. 

The  practice  as  to  furnishing  particulars  is  now  of  course 
the  same  in  both  divisions  :  see  for  instance  Birch  v.  Mather, 
post,  where  the  defendant  delivered  particulars  with  his  de- 
fence :  and  see  the  recent  act,  ante. 

It  is  also  legitimate  in  a  proper  case  to  obtain  this  infor- 
mation from  the  defendant  by  properly  worded  interroga- 
tories, where  it  has  not  been  disclosed  by  way  of  particulars  : 
Birch  V.  Mather,  22  Oh.  D.  629 :  Finnegan  v.  James,  L.  E. 
19  Eq.  72  :  Crossleij  v.  Tomey,  2  Ch.  D.  533 :  but  qu.  whether 
if  the  party  offer  to  give  the  information  by  way  of  particu- 
lars, he  would  under  the  new  rules  at  all  events  be  compelled 
to  give  it  by  way  of  answers  to  interrogatories :  see  ante, 
p.  91,  though  otherwise  before  the  Jud.  Act :  Finnegan  v. 
James :  and  see  also  Crossley  v.  Tomey :  see  also  generally  as 
to  particulars  under  the  old  rules  of  the  Jud.  Act  ante,  p.  451. 
In  reference  to  the  objection  that  the  defendant  would  not  be 
able  to  adduce  at  the  hearing  any  other  instances  of  prior 
user  Jessel,  M.  E.  in  Finnegan  v.  James,  p.  73,- said  that  if 
any  other  instances  were  discovered  after  answer  he  would  be 
allowed  to  set  them  up  at  the  trial  on  giving  the  plaintifE 
proper  notice :  and  see  Crossley  v.  Tomey,  p.  539  :  and  see 
generally  as  to  this  point-  in  other  actions  ante,  p.  452 :  and 
see  as  to  amending  particulars  the  section  of  the  act  ante : 
Penn  v.  Bibby,  L^  E.  1  Eq.  548  :  Daw  v.  Eley,  ibid.  38 :  Edison 
Telephone  Co.  v.  India  Rubber  Co.  17  Ch.  D.  137 :  Wilson  v. 
Qann,  23  W.  E.  546. 

In  Birch  v.  Mather,  22  Ch.  D.  629,  where  the  defendant  had  delivered  with 
his  defence  particulars  of  objections,  iaoluding  a  statement  that  the  plaintiff's 
alleged  invention  had  heen  used  prior  to  the  date  of  the  patent  at  certain 
works  (naming  them),  the  plaintiff  was  allowed  after  the  close  of  the  pleadings 
to  interrogate  as  to  the  matters  stated  in  the  defendant's  particulars,  including 
the  names  and  present  addresses  of  the  persons  alleged  to  have  used  the  in- 
vention at  those  works.  In  Finnegan  t.  James  and  Crossley  v.  Tomey  discovery 
of  a  similar  nature  was  enforced,  that  is  to  say,  the  names  and  addresses  of 
the  persons  (some  of  them  at  aU  events :  see  ante  as  to  instances  subsequently 
discovered)  by  whom,  the  places  where,  the  dates  at,  and  the  manner  in 
which,  &c. 
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n.  Discocenj   other   than    that   in   tJie    Nature  of   Statutory 

Particulars. 
(a)  From  the  Defendant. 

In  earlier  cases  in  equity  interrogatories  asking  for  informa- 
tion such  as  must  according  to  the  interpretation  put  upon  the 
act  have  been  given  at  common  law  in  the  form  of  particulars 
were  regarded  as  improper,  as  iaquiring  iato  the  defendant's 
case :  Bovill  v.  Goodier,  L.  E.  2  Eq.  459  :  Daw  v.  Eley,  2  H. 
&  M.  725  :  no  reference  apparently  being  made  to  this  act. 

In  £ovin  V.  Goodier  Lord  Hatherley  held  that  the  defendant  was  not  hound 
to  answer  who  was  the  true  and  first  inventor  or  give  instances  of  prior 
user,  for  that  the  plaintiff  was  not  entitled  to  inquire  generally  into  the  way 
the  defendant  shaped  his  case  in  order  to  find  out  whether  some  of  the 
persons  alleged  by  him  to  have  used  the  process  prior  to  the  patent  were 
those  against  whom  he  had  succeeded  in  other  suits,  though  he  might  have 
asked  if  his  process  was  the  same  as  that  used  by  some  person  specifically 
named.  In  JDaw  v.  JSlei/  the  defendant  was  protected  from  answering  what 
goods  had  been  sold  or  to  whom  or  what  machines  had  been  used  by  him 
similar  to  those  of  the  plaintiflf.  And  generally  Lord  Hatherley  considered 
that  the  plaintiff  had  no  right  to  discovery  of  the  particulars  on  which  the 
defendant  intended  to  rely  as  evidence  of  prior  user,  and  that  he  must  wait 
until  the  defendant  adduced  this  evidence  at  the  hearing  and  then  contradict 
it,  and  further  that  it  was  seeking  to  discover  the  names  of  the  defendant's 
witnesses. 

All  discovery  relating  to  the  defendant's  trade,  such  as 
the  names  of  his  customers,  receipts,  prices,  profits,  &c. 
unless  it  is  clearly  material  to  the  actual  determination  of 
the  questions  which  will  arise  at  the  trial,  or,  according  to  the 
expressions  used  in  the  rules,  see  ante,  p.  25,  necessary  or 
material  at  that  stage,  will  be  refused  (or  rather  postponed 
until  after  decree  if  the  plaintiff  should  succeed  in  getting  a 
decree,  see  post,  p.  567)  in  accordance  with  the  principles 
discussed  ante,  Bk.  I.  Chap.  II. :  discovery  of  this  nature 
being  obviously  prejudicial  and  only  to  be  justified  by  its 
mai^est  materiality :  see  ante,  pp.  298,  302. 

In  Carver  v.  FMo  Zeite,  L.  E.  7  Oh.  90  (action  for  infringement  of  trada 
marks)  the  defendants  had  sealed  up  portions  of  entries  in  books,  and  of  other 
documents  as  not  relating  to  the  matters  in  question,  or  whereby  the  plaintiffs 
could  gather  any  information  which  would  help  them  to  establish  their 
claim :  they  were  ordered  to  unseal  the  marks  used  on  their  goods,  and  any 
directions  relating  to  them,  and  the  towns  to  which  the  goods  were  sent ;  but 
not  the  names  of  their  customers  or  the  prices,  for  those  were  matters  which 
concerned  only  their  trade  and  a  discovery  of  them  would  not  aid  the  plaintiffs 
in  establishing  their  title  to  the  marks,  nor  the  names  of  the  mannfaoturers 
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of  the  goods.  Discovery  as  to  the  machines  in  the  defendant's  possession,  as 
to  the  articles  manufactured,  and  other  matters  was  refused  in  He  La  Sue  v. 
Dickinson,  3  K.  &  J.  388,  as  being  unnecessary  for  the  actual  determination 
of  the  matter  in  question,  namely  the  fact  of  infringement,  though  if  the 
plaintiffl  got  a  decree  he  would  then  be  entitled  to  this  discorery  :  see  on  the 
other  hand  Swinhorne  v.  Nelson,  ante,  p.  33,  where  the  rule  of  a  full  answer 
was  applied  to  discovery  of  this  nature.  In  Howe  v.  McKernoM.,  30  Beav. 
547,  the  plaintiff  charging  that  the  defendant  had  sold  under  the  plaintiff's 
name  sewing  machines  not  manufactured  by  him,  the  defendant  was  held 
bound  (partly  under  the  technical  rule  of  a  full  answer)  to  disclose  the  names 
of  the  persons  to  whom  and  dates  (and  prices  and  other  matters)  at  which  he 
had  sold  any  machine  alleged  to  be  made  in  infringement  of  the  patent  (not 
merely  those  sold  as  Howe's  machines,  for  it  was  material  for  the  plaintiff  to 
test  the  truth  of  the  defendant's  statement  as  to  whether  any  of  the  machines 
sold  by  him  were  or  were  not  Howe's  machines) ;  in  Simpson  v.  Charlesioorth, 
14  L.  T.  699,  an  answer  to  oppressive  interrogatories  inquiring  into  the 
defendant's  process  and  trade  was  refused  to  be  enforced:  in  Crossley  v. 
Stewart,  1  N.  K.  426,  aocoiinta  of  royalties  and  other  payments  received  by 
the  defendant,  and  from  whom  received,  were  ordered,  for  they  might  be 
useful  in  proving  infringement :  in  Yoimff  v.  White,  17  Beav.  532,  where  the 
only  issue  was  whether  the  plaintiff  was  or  was  not  the  true  inventor,  the 
defendant  was  protected  from  discovering  his  own  process,  for  it  was  im- 
material to  that  issue :  see  also  Bolls  v.  Isaacs,  W.  N.  78,  p.  37,  where, 
plaintiff  and  defendant  each  claiming  under  a  patent  of  his  own,  the 
defendant  was  protected  from  discovery  relating  to  his  own  process  and  the 
application  of  it  to  ships ;  Menard  v.  Levinstein,  3  N.  R.  665,  where  the 
defendant,  denying  the  alleged  infringement  and  stating  that  his  trade 
depended  on  keeping  his  process  secret,  was  ordered  to  discover  whether  he 
made  use  of  certain,  materials  but  not  the  proportions  in  which  he  used  them, 
and  also  whether  he  used  any  other  materials  but  not  what  materials  :  but  a 
defendant  has  been  held  bound  to  state  (so  far  as  he  can,  see  post,  p.  555)  in 
what  particulars  his  own  process  differed  from  that  described  in  the  plaintiff's 
specification :  Crossley  v.  Tomey,  2  Ch.  D.  533 :  and  see  Hoffmann  v.  Fosiil, 
post,  p.  555. 

As  to  discovery  after  and  for  the  purpose  of  working  out 
the  decree.  (See  also  generally  as  to  discovery  for  this  pur- 
pose post,  Chapter  IV.) 

In  prosecuting  an  inquiry  for  damages  the  plaintiff  is  entitled  to  the 
fullest  possible  discovery:  Bacon,  V.-C.  in  Murray  v.  Clayton,  L.  K.  15  Eq. 
p.  118.  After  decree  for  an  injunction  restraining  infringement  and  for  an 
inquiry  as  to  damages  the  plaintiff  was  held  entitled  to  an  affidavit  from  the 
defendant  stating  the  number  of  machines  made  since  the  date  of  the  patent 
and  also  the  names  of  the  persons  to  whom  sold  or  for  whom  purchased  for 
(in  reference  to  the  objection  that  the  plaintiff  would  proceed  against  these 
persons  and  thereby  the  defendant's  business  would  be  ruined)  he  could  not 
excuse  himself  or  avoid  the  discovery  because  of  any  consequence  which 
might  ensue  from  his  wrong  doing:  ibid.  115,  pp.  119—120  :  (and  see  Tetleu 
V.  Boston,  ante,  p.  307). 

See  also  De  La  Bue  v.  Dickinson,  3  K.  &  J.  388  (cited  ante  ■  Saxby  v 
Easterbrook,  post,  p.  569  :  Stephens  v.  Brett,  10  L.  T.  231,  suit  to  restrain  the 
piracy  of  a  Uterary  work,  where  the  bOl  sought  directions  for  ascertaining 
the  matter  pirated  and  deUvery  up  of  the  copies  of  the  pubHcation  containing 
It,  and  where  a  complete  decree  (see  ante,  p.  21)  could  not  be  given  without 
discovery  of  these  matters :  Leather  Cloth  Co.  v.  HirschfieU,  1  H  &  M  p  297 
"^^F^.l,  '^^™f ®  having  been  made  for  an  injunction  restraining  the  use  of 
plaintiff  a  trade  mark  with  an  inquiry  as  to  damages,  the  defendant  in  cross 
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examination  on  his  affidavit  made  on  the  inquiry  was  held  bound  to  give  the 
names  of  the  customers  to  -whom  he  had  sold  articles  bearing  the  trade  mark, 
and  i£  he  could  not  distinguish  between  such  persons  and  the  purchasers  of 
articles  not  bearing  such  mark  he  must  give  the  names  of  all  his  customers 
in  order  that  the  plaintiff  might  investigate  the  matter  for  himself,  by 
analogy  to  the  right  of  a  plaintiff  to  amend  his  bill  and  administer  inter- 
rogatories of  that  character. 


(b)  Fvom  the  Plaintiff :  see  ante,  p.  553. 

The  defendant's  ease  being  to  prove  the  invalidity  of  the 
plaintiff's  patent  (Baw  y .  Mley ,  cited  ante,  p.  553,  where  it  was 
the  plaintiff  who  was  seeking  discovery,  being  distinguished  on 
this  ground:  but  see  ante,  pp.  467, 498,  as  to  the  true  nature  of 
the  difference  between  the  position  of  the  plaintiff  and  defen- 
dant in  this  respect)  he  was  held  entitled  to  interrogate  the 
plaintiff  in  detail  as  to  the  differences  between  his  process  as 
compared  with  that  of  previous  patentees,  in  order  to  show  that 
there  were  no  differences,  and  in  particular  for  this  purpose 
to  interrogate  as  to  the  specifications  of  these  patentees,  for 
the  questions  did  not  cease  to  be  questions  of  fact  because 
they  referred  to  the  specifications  or  other  written  documents 
(see  further  as  to  this  point  ante,  p.  115),  and  also  as  to  the 
pai-tieulars  of  infringement,  though  in  this  case  it  was  held 
sufficient  to  refer  to  the  particulars  set  out  in  the  bill :  Hoff- 
mann V.  Postil,  L.  E.  4  Ch.  673.  See  also  Benbow  v.  Low, 
cited  ante,  p.  453. 

A  plaintiff  has  been  ordered  to  answer  as  to  the  terms 
of  a  compromise  in  another  action  as  being  material :  Betts 
v.  Neilion,  W.  N.  66,  p.  170 :  and  see  generally  as  to  dis- 
covery of  this  nature  ante,  p.  186  :  but  not  as  to  the  alleged 
failure  of  proceedings  abroad  where  it  was  immaterial : 
Hoffmann  v.  Postil,  L.  E.  4  Ch.  673. 


It  was  held  sufficient  in  Crossley  v.  Tomey  to  say  "  I 
cannot  show  in  what  manner  the  two  articles  differ  without 
ocular  demonstration."  See  a  similar  answer  in  Smith  v. 
G.  W.  B-  Co.  died,  post,  p.  581,  and  the  order  there  made, 


556  BK.  III.  CHAP.  I.  SECT.  11.   (b). 

The  foUowiBg  provisions  of  tlie  Merchandise  Marks  Act, 
25  &  26  Vict.  0.  88,  may  be  noted  : — 

By  Beotion  6  any  person  selling  or  exposing  for  sale,  &o.  any  cliattels  or 
articles  witli  any  forged  or  counterfeited  trade  mark  or  with  the  trade  mark 
of  any  other  person  used  without  authority  or  excuse,  &c.  is  bound  within 
forty-eight  hours  after  delivery  of  a  demand  in  writing  to  give  full  informa- 
tion of  the  name  and  address  of  the  person  from  whom  he  obtained  them  and 
of  the  time  when  he  obtained  them  and  may  be  proceeded  against  before 
a  justice  of  the  peace  in  case  of  refusal. 

See  section  21  providing  for  inspection  of  processes,  articles,  &o.  post, 
p.  582. 

By  section  11  provision  is  made  for  compelling  discovery  and  evidence 
to  be  given  in  spite  of  the  penalties  imposed  by  the  act :  (see  further  as  to 
provisions  of  a  similar  nature  ante,  p.  329). 

In  a  recent  case,  Orr  v.  Diaper,  4  Ch.  D.  92,  owners  of 
a  trade  mark  were  held  entitled  to  bring  an  action  for  dis- 
covery against  shippers  of  articles  with  a  counterfeited  trade- 
mark to  discover  the  names  of  the  consignors :  see  further 
post,  p.  609,  as  to  this  case. 
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CHAPTEE  II. 

ACTIONS  ON  MARINE  POLICIES  AGAINST  UNDERWRITERS. 

Underwriters  of  marine  policies  have  from  early  times 
been  exceptionally  favoiired  in  the  matter  of  discovery. 
"Long  before  the  Jud.  Acts  the  peculiarity  of  insurance 
business  had  given  rise  to  a  practice  both  in  chancery  and 
at  common  law  of  granting  discovery  to  a  larger  extent  than 
in  ordinary  business.  The  reasons  for  this  are  not  far  to 
seek.  The  underwriters  have  no  means  of  knowing  how  a 
loss  was  caused ;  it  occurs  abroad,  and  when  the  ship  is 
entirely  under  the  control  of  the  assured  :"  Brett,  L.  J.  in 
China  Steamship  Co.  v.  Commercial  Assurance  Co.  8  Q.  B.  D. 
p.  145  :  see  also  Jessel,  M.  E.  iUd.  p.  144 :  Rayner  v.  Ritson, 
6  B.  &  S.  888  :  Daniel  v.  Bond,  9  C.  B.  N.  S.  pp.  723—724 
(where  it  was  said  that  in  this  particular  there  was  no  dis- 
tinction between  the  underwriters  and  any  other  person 
suing  the  shipowner,  see  this  case  further  cited  ante,  p.  185), 
and  the  cases  there,  p.  724,  cited :  and  Goldschmidt  v.  Marryat, 
1  Campb.  559.  Nor  is  the  discovery  confined  to  the  cir- 
cumstances attending  the  loss.  "  Nothing  is  more  difficult  to 
ascertain  and  nothing  more  dangerous  than  to  limit  the  rights 
of  underwriters  to  discovery.  It  has  been  considered  at  all 
times  and  in  all  countries  that  in  cases  of  this  nature  the 
underwriters  are  entitled  to  a  discovery  not  only  of  all  the  cir- 
cumstances attending  the  original  contract  (and  see  Daniel  v. 
Bond,  p.  723),  but  to  the  whole  history  of  the  adventure  and 
loss :"  Janson  v.  Solarte,  2  Y.  &  C.  p.  136 :  and  to  an  in- 
spection of  everything  relating  to  the  particular  transaction 
in  dispute :  ibid.  p.  138. 

In  an  action  against  them  for  loss  of  a  ship  a  plaintiff  must,  whether  under 
the  old  common  law  practice  or  vmder  the  C.  L.  P.  Act,  1851,  have  produced 
everything  (such  as  letters  between  the  plaintiff  shipowner  and  the  master  of 
the  ship  both  before  and  after  the  loss)  that  might  throw  a  light  upon  the 
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part  of  the  transaction  in  which  both  parties  were  interested :  Rayner  v. 

Eitson.  J      11      J  i. 

If  it  were  suggested  in  answer  to  a  claim  in  respect  of  goods  alleged  to 
have  been  purchased,  shipped,  and  lost,  that  no  such  goods  were  purchased 
or  shipped,  and  that  the  plaintieEs  were  not  in  a  position  to  purchase  them, 
and  generally  the  bona  fides  of  the  transaction  were  impeached,  it  might 
imder  some  circumstances  be  admissible  to  interrogate  for  the  purpose  of 
showing  that  the  plaintiffs  had  not  sufficient  capital  or  credit  to  make  such 
purchase,  and  in  any  case  to  have  inspection  of  entries  in  their  books  re- 
lating to  the  purchase  and  the  value  of  the  goods,  and  of  correspondence 
with  the  alleged  consignees:  see  Janson  v.  Solarte,  pp.  136 — 139. 

Further,  the  right  of  the  -underwriters  extends  to  discovery 
and  production  of  any  documents  which  are  in  the  possession 
of  any  persons  interested  (that  is,  persons  on  the  same  side 
as  the  plaintifEs  :  China,  8fc.  Co.  v.  Commercial,  8fc.  Co.  p.  145), 
although  these  persons  are  not  parties  to  the  action.  The 
contract  of  insurance  is  made  in  peculiar  terms  on  behalf  of 
the  assured  himself  and  aU  persons  interested,  and  who  these 
persons  are,  especially  at  the  time  of  the  loss,  is  entirely 
unknown  to  the  underwriters :  Brett,  L.  J.  in  China  Steam- 
ship Co.  Y.  Commercial  Assurance  Co.  8  Q,.  B.  D.  145.  The 
practice  therefore  arose  at  common  law  of  ordering  an 
affidavit  to  be  made  in  such  a  form  as  to  include  documeints 
in  the  possession  of  these  persons :  and  it  was  held  in  West 
of  England,  8fc.  Sank  v.  Canton  Insurance  Co.  2  Ex.  D.  472, 
that  this  practice  survived  the  Jud.  Act ;  and  subsequently 
(1880)  a  form  of  order  was  issued,  being  that  now  incor- 
porated in  Appendix  K.  to  the  Jud.  Act,  No.  19,*  leaving 

*  Order  for  Production  (Underwriters).     (App.  K.  No.  19.) 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     )  and 

It  is  ordered  that  the  do  produce  and  show  to  the  upon  oath 

aU  insurance  slips,  policies,  letters  of  instruction  or  other  orders  for  effecting 
such  slips  or  policies,  or  relating  to  the  insurance  or  the  subject-matter  of 
the  insurance  on  the  ship  or  the  cargo  on  board  thereof,  or  the  freight 

thereby,  and  also  all  documents  relating  to  the  sailing  or  alleged  loss  of 
the  said  ship  the  cargo  on  board  thereof  and  the  freight  thereby,  and 

all  letters  and  correspondence  with  any  person  or  persons  in  any  manner 
relating  to  the  effecting  the  insurance  on  the  said  ship,  the  cargo  on  board 
thereof,  or  the  freight  thereby,  or  any  other  insurance  whatsoever  effected 
on  the  said  ship,  or  the  cargo  on  board  thereof,  or  the  freight  thereby  on 
the  voyage  insured  by,  or  relating  to  the  policy  sued  upon  in  this  action, 
or  any  other  poUoy  whatsoever  effected  on  the  said  ship,  or  the  cargo  on 
board  thereof,  or  the  freight  thereby  on  the  same  voyage.  Also  aU  corre- 
spondence between  the  captain  or  agent  of  the  vessel  and  any  other  person 
with  the  owner  dr  any  person  or  persons  previous  to  the  commencement  of 
or  during  the  voyage  upon  which  the  alleged  loss  happened.     Also  all  pro- 
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however  a  blank  for  the  persons  who  are  to  make  the  dis- 
covery and  production :  this  blank  may  be  filled  up  generally 
thu^  "  the  plaintiffs  and  all  persons  interested  in  these  pro- 
ceedings and  in  the  insurance  the  subject  of  this  action:"  or 
specially,  as  in  West  of  England,  §-c.  Bank  v.  Canton  Insurance 
Co.  where  the  plaintifEs  were  mortgagees  of  32/64ths  of  the 
ship,  the  ship  having  been  sailed  by  the  mortgagors  who 
were  managing  owners  and  were  now  dead,  and  the  order 
directed  that  "  the  plaintiffs,  the  mortgagors  or  their  re- 
presentatives and  all  persons  iuterested,"  &c.  It  will  be 
noticed  that  this  form  does  not  contain  a  direction  to  "  account 
for  all  such  documents  as  were  once  but  are  not  now  in  their 
or  any  of  their  possession,  custody  or  power  as  did  the  form 
Tosed  in  both  of  the  above-mentioned  cases. 

The  form  of  order  directs  a  stay  of  proceedings :  but  the 
only  object  of  this  stay  is  to  put  the  plaintiffs  under  the  neces- 
sity of  making  every  effort  to  get  possession  of  the  documents 
where  they  are  not  under  their  own  control :  it  is  not  an  abso- 
lute stay  :  if  the  plaintifis  produce  all  that  they  can  get  and 
show  that  they  have  bona  fide  done  all  they  can  to  discover 
and  get  the  other  documents,  if  any,  the  stay  will  be  taken 
off,  and  they  wUl  not  be  prejudiced :  West  of  England,  Sfc. 
Bank  v.  Canton  Insurance  Co.  pp.  474 — 475  :  China,  Sfc.  Co.  v. 
Commercial,  ^c.  Co.  pp.  144, 145—146. 

Where  the  other  parties  interested  are  out  of  the  jurisdic- 
tion and  not  under  the  plaintiffs'  control  it  seems  that  no  stay 
win  be  directed :  Eraser  v.  Burrous,  2  Q,.  B.  D.  624,  where 
the  plaintiffs  were  insurance  brokers  who  had  insured  as 
agents  for  the  owner  of  the  vessel  and  cargo  who  was  in 
Prince  Edward's  Island. 

tests,  surveys,  log  tooks,  charter-parties,  tradesmen's  bills  for  repairs, 
average  statements,  letters,  invoices,  bills  of  parcels,  bills  of  lading,  mani- 
fests, accounts,  accounts- current,  accounts-sales,  bills  of  exchange,  receipts, 
vouchers,  books,  documents,  correspondence  papers  and  writings  (whether 
originals,  duplicates  or  copies  respectively),  which  now  are  in  the  custody, 
possession  or  power  of  the  his  brokers,  solicitors  or  agents,  in  any 

way  relating  or  referring  to  the  matters  in  question  in  this  action,  with 
liberty  for  the  to  inspect  and  take  copies  of  or  extracts  from  the  same 

or  any  of  them,  and  that  in  the  meantime  aU  further  proceedings  be  stayed, 
and  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 
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No  affidavit  is  necessary  on  the  application  :  China,  8fe.  Co. 
V.  Commercial,  8fC.  Co. :  though  see  the  form  in  the  note  ante. 

No  deposit  for  costs  is  necessary :  Law  v.  Budd,  W.  N.  83, 
p.  166,  post,  p.  595. 

See  as  to  discovery  in  favour  of  underwriters  in  cases  of 
indictable  frauds  ante,  p.  340. 

As  to  discovery  hy  underwriters  see  Kellock  v.  Home  and 
Colonial  Insurance  Co.  referred  to  ante,  p.  515. 
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CHAPTER  III. 

THE  PROBATE,  DIVORCE  AND  ADMIRALTY  DIVISION. 

I.  Probate  Actions  {see  the  definition  Ord.  LXXI.  r.  1). 

The  Orders  and  Eules  of  the  Supreme  Court,  1883,  apply 
to  "probate  actions"  (Ord.  LXXI.  r.  1) :  but  the  old  rules 
and  orders  of  the  Court  of  Probate  are  in  force  subject  thereto. 

By  section  18  of  the  Jud.  Act,  1875,  all  rules  and  orders  of  court  in  force 
at  the  time  of  the  commencement  of  the  act  in  the  Court  of  Probate  (and  the 
Court  for  Divorce  and  Matrimonial  Causes,  and  the  Admiralty  Court)  except 
so  far  as  they  are  expressly  varied  by  the  first  schedule  thereto,  or  by  Rules 
of  Court  made  by  Order  in  Council  before  the  commencement  of  the  act, 
remain  and  are  in  force  in  the  Hig-h  Court  of  Justice  until  altered  or 
annulled  by  any  Eules  of  Court  made  after  the  commencement  of  the  act. 

The  only  powers  of  enforcing  discovery  possessed  by  the 
old  Ecclesiastical  Courts  in  probate  cases  seem  to  have  been 
the  power  of  ordering  an  affidavit  as  to  scripts  (seepost,  p.  563), 
and  of  ordering  production  in  the  registry  of  particular  docu- 
ments proved  to  be  material,  and,  it  seems,  whether  pleaded 
or  not :  Feacoeke  v.  Loire,  36  L.  J.  P.  &  M.  91 :  L.  E.  1  P.  & 
D.  478,  n.  For  other  discovery  the  party  was  obliged  to  go 
into  equity  and  file  a  biU  of  discovery  :  ibul. :  Fuller  v.  Ingram, 
5  Jur.  N.  S.  510  :  seepost,  p.  613.  Seepost,  p.  613,  generally 
as  to  bills  of  discovery  in  aid  of  the  Ecclesiastical  Courts. 

The  Probate  Court  was  not  within  the  C.  L.  P.  Acts.  But 
by  section  36  of  the  Court  of  Probate  Act,  1857,  it  was  pro- 
vided that  when  the  court  should  order  a  question  of  fact  to 
be  tried  before  itself  by  a  jury  the  Court  of  Probate  should 
for  aU  purposes  of  or  auxiliary  to  the  trial  of  questions  of  fact 
by  a  jury  before  the  court  itself  and  iu  respect  of  new  trials 
thereof,  and  also  for  all  purposes  in  relation  to  or  conse- 
quential upon  the  direction  of  issues  have  the  same  jurisdic- 
tion, powers  and  authority  in  all  respects  as  belonged  to  any 

0   0 
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superior  court  of  common  law  or  to  any  judge  thereof,  or 
to  the  High  Court  of  Chancery  or  any  judge  thereof,  for  the 
liie  purposes.  And  this  section  was  interpreted  as  conferring 
upon  the  court  in  such  cases  all  the  powers  of  ordering  dis- 
covery possessed  hy  the  courts  of  common  law  and  of  equity : 
Hunt  V.  Anderson,  L.  E.  1  P.  &  D.  476,  commenting  on 
Peacoclie  v.  Loice,  ante,  where  this  section  was  not  referred  to. 
Accordingly  in  this  case  (issues  having  been  ordered  to  try 
the  pleas  raised  by  the  defendant,  insanity  and  undue 
influence)  the  plaintiffs  were  ordered  to  make  an  afiidavit  of 
documents,  and  in  particular  as  to  letters  written  by  and  to 
the  testator  or  on  his  behalf,  to  produce  such  of  them  as  were 
in  their  own  possession,  and  (in  effect)  to  account  for  any  that 
had  been  destroyed,  for  they  might  have  the  strongest  possible 
bearing  on  the  question  of  the  testator's  sanity.  So  the  de- 
fendant was  ordered  to  make  a  similar  affidavit  as  to  corre- 
spondence between  himself  and  the  testator; 
As  to  testamentary  papers  or  writings. 

The  Court  of  Probate  may,  on  motioa  or  petition  or  otherwise  in  a  sum- 
mary way,  whether  any  suit  or  other  proceedmg  shall  or  shall  not  be  pending 
in  the  court  with  respect  to  any  probate  or  administration,  order  any  person 
to  produce  and  bring  into  the  principal  or  any  district  registry,  or  otherwise 
as  the  court  may  direct,  any  paper  or  writing  being  or  purporting  to  be 
testamentary,  which  may  be  shown  to  be  in  the  possession  or  under  the 
control  of  such  person ;  and  if  it  be  not  shown  that  any  such  paper  or 
writing  is  in  the  possession  or  under  the  control  of  such  person,  but  it  shall 
appear  that  there  are  reasonable  grounds  for  believing.that  he  has  the  know- 
ledge of  any  such  paper  or  writing,  the  court  may  direct  such  person  to 
attend  for  the  purpose  of  being  examined  in  open  court,  or  upon  interroga- 
tories respecting  the  same  ;  and  such  person  shall  be  bound  to  answer  such 
questions  or  interrogatories,  and,  if  so  ordered,  to  produce  and  brino-  in  such 
paper  or  writing,  and  shall  he  subject  to  the  like  process  of  contempt  in  case 
of  default  in  not  attending  or  not  answering  such  questions  or  iuterro<>-a- 
tories,  or  not  bringing  in  such  paper  or  writing,  as  he  would  have  been 
subject  to  in  case  he  had  been  a  party  to  a  suit  in  the  court  and  had  made 
such  default ;  and  the  costs  of  any  such  motion,  petition,  or  other  proceeding 
shall  be  in  the  discretion  of  the  court :  Court  of  Probate  Act,  1867,  section  26. 
Applications  for  an  order  for  the  production  of  papers  or  writings  purportino' 
to  be  testamentary  may  be  made*  to  the  judge,  by  motion  or  by  summons 
when  a  suit  is  pending,  and  by  motion  upon  aifidavit  when  no  suit  is  pendino-. 
If  it  can  be  shown  that  a  testamentary  paper  is  in  the  possession,  within  the 
power,  or  under  the  control  of  any  person,  a  subpoena  for  the  production  of 
the  same  may  he  obtained  by  a  registrar's  order,  founded  on  an  afiidavit. 
Rule  73  of  the  same  act. 

The  examination  of  a  person  under  this  section  respecting  his  kuowledo-e 
of  testamentary  papers  must  be  either  in  open  court  or  on  interroo-atorips  ■ 
Xdws,  2  P.  &  1).  458.  ° 

Counsel  may  attend  on  his  hehaU  and  put  questions  to  him  and  also  to  the 
other  persons  required  to  attend :   Cope,  36  L.  J.  P.  &  M,  83. 
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The  affidavit  as  to  scripts. 

Rules  30—32  of  the  Court  of  Probate  (1862)  provide  as  follows  :— 

In  testamentary  causes  the  plaiutifE  and  defendant,  within  eight  days  of 
tiie  entry  of  an  appearance  on  the  part  of  the  defendant,  are  respectively  to 
file  their  affidavits  as  to  scripts,  whether  they  have  or  have  not  any  script  in 
their  possession.  Every  script  which  has  at  any  time  been  made  by  or  under 
the  direction  of  the  testator,  whether  a  will  oodioU  draft  of  a  will  or  codicil 
or  written  instructions  for  the  same,  of  which  the  deponent  has  any  know- 
ledge is  to  be  specified  in  his  affidavit  of  scripts ;  and  every  script  in  the 
custody  or  under  the  control  of  the  party  making  the  affidavit  is  to  be  an- 
nexed thereto,  and  deposited  therewith  in  the  registry.  No  party  in  the 
cause,  nor  his  proctor,  solicitor,  or  attorney,  shall  be  at  liberty,  except  by 
leave  of  the  judge,  or  of  one  of  the  registrars  of  the  principal  registry,  to 
inspect  the  affidavit  as  to  scripts,  or  the  scripts  annexed  thereto,  filed  by 
any  other  party  to  the  cause,  until  his  own  affidavit  as  to  scripts  shall  have 
been  filed. 

The  body  of  the  form  of  affidavit  as  to  scripts  is  as  follows : — I,  A.  B. 
of  in  this  county  of  ,  party  in  this  cause,  make  oath  and  say, 

that  no  paper  or  parchment  writing,  being  or  purporting  to  be,  or  having 
the  form  or  effect  of  a  will  or  codioU  or  other  testamentary  disposition  of 
E.  F.  late  of  in  the  county  of  deceased,  the  deceased  in  this  cause, 

or  being  or  purporting  to  be  instructions  for,  or  the  draft  of,  any  will, 
codicil,  or  testamentary  disposition  of  the  said  JE.  F.  has  at  any  time,  either 
before  or  since  his  death,  come  to  the  hands,  possession  or  knowledge  of  my 
solicitors  in  this  suit,  so  far  as  is  known  to  me,  this  deponent,  save  and  ex- 
cept the  true  and  original  last  will  and  testament  of  the  said  deceased  now 
remaining  in  the  principal  registry  of  this  court  [or  "hereunto  annexed"  or 
ff-s  rt«  ms«  ma^  ie]  the  said  will  bearing  date  the  day  of  18      [or  at 

the  case  may  lei  ^^°  ^^"^^  ^"^  except  \Jiere  add  the  dates  and  particulars  of  any 
other  testamentary  papers  of  which  the  deponent  has  any  knowledge^. 

In  probate  actions  the  plaintiff  shall,  unless  otherwise  ordered  by  the 
court  or  a  judge,  deKver  his  statement  of  claim  within  six  weeks  from  the 
entry  of  appearance  by  the  defendant,  or  from  the  time  limited  for  his 
appearance,  in  case  he  has  made  default :  but  where  the  defendant  has 
appeared  the  plaintiff  shall  not  be  compelled  to  dehver  it  until  the  expira- 
tion of  eio-ht  days  after  the  defendant  has  filed  his  affidavit  as  to  scripts. 
Ord.  XX. °r.  2.  .  ,  ,^ 

The  practice  of  ordering  an  affidavit  as  to  scripts  was  an  old  one :  see 

ante^  p.  561. 

A  further  affidavit  would  be  ordered  if  necessary :  Feacocice  v.  Lowe,  ante, 

Instructions  for  a  will  should  be  included  in  the  affidavit :  Foxiocll  v.  Poole, 

See  as  to  the  conditions  necessary  to  entitle  a  party  to  an  affidavit  jiMiJ-oJws 
V.  Leggatt,  3  Hagg.  616. 


II.  Divorce  and  Matrimonial  Causes. 

Nothing  in  the  rules  of  the  Jud.  Act,  save  as  expressly 
provided,  shall  affect  the  procedure  or  practice  in  proceedings 
for  divorce  or  other  matrimonial  causes :  see  Ord.  LXVIII. 

r.  1. 

See  section  18  of  the  Jud.  Act,  1875,  ante,  p.  561,  con- 

00? 
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tinuing  the  orders  and  rules  of  this  court  in  force  at  the  com- 
mencement of  the  act. 

In  a  suit  for  nullity  of  marriage  Butt,  J.  gave  leave  to 
interrogate  the  petitioner  as  to  the  identity  of  the  person 
alleged  to  be  the  respondent's  husband  and  alive,  observing 
that  it  was  in  accordance  with  the  practice  of  the  Divorce 
Division  to  order  interrogatories,  and  that  he  should  continue 
the  practice :  Eusfon  v.  Smith,  9  P.  D.  57. 

There  was  no  direct  statutory  enactment  conferring  any 
powers  of  discovery  on  the  Court  for  Divorce  and  Matrimonial 
Causes  :  section  47  of  the  Act  of  lif57  conferred  upon  it  the 
powers  .of  the  common  law  courts  as  to  interrogatories  on 
commission. 

It  seems  however  to  have  been  considered  that  this  court 
possessed  the  common  law  equitable  jurisdiction  of  ordering 
inspection  of  documents :  see  Shmo  v.  Shaic,  2  S.  &  T.  642, 
where  the  petitioner  was  allowed  to  inspect  and  take  copies 
in  order  to  be  able  to  give  particulars  of  acts  of  cruelty :  and 
in  efEect  the  powers  conferred  by  the  C.  L.  P.  Acts :  see 
Pollard  V.  Pollard,  3  S.  &  T.  613.  In  this  last  case  the 
petitioner  was  ordered  to  bring  into  the  registry  for  the 
inspection  of  the  judge,  in  order  that  he  might  determine 
whether  the  respondent  was  entitled  to  see  them  (in  which 
case  an  order  for  inspection  and  taking  copies  would  be 
made),  certain  letters  from  the  respondent  to  the  petitioner 
alleged  to  contain  matters  which  might  operate  to  reduce  the 
damages,  unless  he  should  file  an  affidavit  statiag  that  he 
had  no  such  letters  or  that  they  did  not  contain  those  matters : 
and  so  in  a  similar  case,  Winscom  v.  Winscom,  3  S.  &  T.  383  : 
and  also  in  the  last  case  letters  by  the  petitioner  to  the  re- 
spondent. 


III.  Admiralty  Causes. 

The  orders  and  rules  of  the  Supreme  Court  apply  to 
admiralty  causes.  By  section  18  of  the  Supreme  Court  of 
Jud.  Act,  1875  (see  ante,  p.  561)  aU  rules  and  orders  of  the 
Admiralty  Court  in  force  at  the  time  of  the  commencement 
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of  the  act  were  continued  except  as  expressly  varied  :  but  by 
-Rules  of  S.  C.  1883,  the  rules  orders  and  regulations  for  the 
High  Court  of  Admiralty  of  England,  1859  and  1871,  are 
annulled,  and  the  orders  and  rules  of  S.  0. 1883,  stand  in  Heu 
thereof. 

Prior  to  the  Admiralty  Court  Act,  1861,  this  court  seems 
to  have  had  no  power  of  compelling  discovery.  Section  17  of 
that  act  conferred  on  the  judge  of  the  High  Court  of  Admi- 
ralty all  such  powers  as  were  possessed  by  any  of  the  superior 
courts  of  common  law  or  any  judge  thereof  to  compel  either 
party  in  any  cause  or  matter  to  answer  interrogatories  and  to 
enforce  the  production  inspection  and  delivery  of  copies  of  any 
document  in  his  possession  or  power. 

Under  the  powers  thus  conferred  Phillimore,  J.  decided,  so  far  as  he  was 
able,  to  mould  the  practice  rather  in  conformity  with  that  of  the  Courts  of 
Chancery  than  that  of  the  common  law  courts :  The  2£artj  or  Alexandra,  L.  R. 
2  A.  &  E.  319. 

Before  application  to  the  court  for  an  order  for  inspection  the  applicant 
should  have  applied  to  the  party  himself  for  inspection,  otherwise  he  would 
be  ordered  to  pay  the  costs  of  the  application :  The  JSemphis,  L.  E.  3  A.  &  B. 
23  (and  see  ante,  p.  269). 

The  common  law  practice  of  insisting  as  a  condition  of  ordering  an  affidavit 
of  documents  that  the  applicant  should  show  some  one  material  document  to 
be  in  the  adversary's  possession  was  followed  in  admiralty :  The  Cordelia,  28 
L.  T.  776. 

Where  the  plaintiffs  alleged  that  in  performance  of  salvage 
services  they  had  been  obliged  to  deviate  from  their  course 
and  relied  on  the  possible  risk  in  respect  to  the  vacation  of 
their  policies  of  insurance  as  an  ingredient  to  be  considered  in 
fixing  the  amount  of  salvage,  inspection  by  the  defendant  of 
the  policies  and  bills  of  lading  was  ordered :  The  Memphis, 
L.  E.  3  A.  &  E.  23. 

The  Preliminary  Act. 

In  actions  in  any  Division  for  damage  by  collision  between  vessels,  unless 
the  court  or  a  judge  shall  otherwise  order,  the  solicitor  for  the  plaintiff  shall, 
within  seven  days  after  the  commencement  of  the  action,  and  the  solicitor  for 
the  defendant  shall  within  seven  days  after  appearance,  and  before  any 
pleading  is  delivered,  file  with  the  registrar,  master,  or  other  proper  officer, 
as  the  case  may  be,  a  document  to  be  called  a  PreUminary  Act,  which  shall 
be  sealed  up  and  shaU  not  be  opened  untU  ordered  by  the  court  or  a  judge, 
and  wWch  shall  contain  a  statement  of  the  following  particulars :  (a)  the 
names  of  the  vessels  which  came  into  collision  and  the  names  of  their  masters : 
(h)  the  time  of  the  coUision  :  (c)  the  place  of  the  colUsion  :  (d)  the  direction 
and  force  of  the  wind  :  (e)  the  state  of  the  weather  :  (f)  the  state  and  force 
of  the  tide  •  (g)  the  course  and  speed  of  the  vessel  when  the  other  was  first 
seen  •   (h)  the  lights,  if  any,  carried  by  her  :  (i)  the  distance  and  bearing  of 
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the  other  vessel  -when  first  seen  :  (k)  the  lights,  if  any,  of  the  other  vessel 
■which  were  first  seen :  (1)  whether  any  lights  of  the  other  vessel,  other  than 
those  first  seen,  came  into  view  hef  ore  the  collision  :  (m)  what  measures  were 
taken,  and  when,  to  avoid  the  collision ;  (n)  the  parts  of  each  vessel  which 
first  came  into  contact.     Ord.  XIX.  r.  28  (first  part). 

The  object  of  the  preliminary  act  is  to  obtain  from  the  parties  statements 
of  the  facts  at  a  time  when  they  are  fresh  in  their  recollection  :  The  Franhland, 
3  A.  &E.  511. 

It  cannot  be  amended  at  the  hearing  :  ibid. 

The  rvde  only  applies  to  actions  by  one  ship  against  another:  not  for 
instance  to  an  action  by  the  owner  of  cargo  which  may  have  been  damaged 
by  the  collision :  The  John  Boyne,  25  W.  E.  756. 

iDterrogatories  seeking  information  whicli  would  to  a  great 
extent  be  afforded  by  tbe  preliminary  act  could  not  be 
struck  out  under  the  old  rules  (see  ante,  p.  100}  as  being 
exhibited  unreasonably  or  vexatiously,  or  otherwise :  The 
Radnorshire,  5  P.  D.  172 ;  though  in  an  earlier  case,  The 
Biola,  34  _L.  T.  185,  interrogatories  of  this  character  were 
struck  out  under  the  original  rule  (see  ante,  p.  100). 

See  ante,  p.  460,  as  to  the  interrogatory  which  was  struck 
out  in  The  Radnorshire  as  being  too  vague ;  though  qu. 
whether  under  that  rule  it  was  properly  struck  out,  see  ante, 
p.  105. 

See  The  Murillo,  cited  ante,  p.  97,  where  discovery  of  the 
names  of  the  owners  of  the  ship  was  ordered  from  a  defendant 
sued  in  personam  before  petition  filed. 

The  practice  as  to  particulars  is  now  the  same  in  admiralty 
causes  as  in  actions  in  the  Queen's  Bench  Division:  The 
Rory,  7  P.D.  117,  disapproving  The  Freedom,!,.  E.  2A.  &E. 
346,  so  far  as  in  that  case  the  observations  of  Phillimore,  J. 
tended  towards  restricting  the  granting  of  particidars  in 
admiralty  causes.  See  as  to  instances  of  particulars  ordered 
in  admiralty  causes,  ante,  p.  455. 

By  section  18  of  the  Admiralty  Court  Act,  1861,  any 
party  in  a  cause  in  the  High  Court  of  Admiralty  was  at 
liberty  to  apply  to  the  court  for  an  order  for  inspection  by 
the  Trinity  Masters  or  others  appointed  for  the  trial  of  the 
said  cause,  or  by  the  party  himself  or  his  witnesses,  of  any 
ship  or  other  personal  or  real  property  the  inspection  of 
which  might  be  material  to  the  issue  of  the  cause  ;  and  the 
court  might  make  such  order  in  respect  of  the  costs  arising 
thereout  as  to  it  shaU  seem  fit. 
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CHAPTER  IV. 

DISCOVERY  AFTER  AKD  FOE  THE  PURPOSE  OF  WORKING  OUT  A 
DECREE  OR  ORDER  IX  CHAMBERS — DISCOVERY  IN  AID  OF 
EXECUTION. 

I.  Discovery  after  and  for  the  purpose  of  working  out  a  Decree 
or  Order  in  Chambers. 

It  has  been  seen  generally  a)ite,  pp.  21  and  24 — 27,  tliat  a 
party  seeking  relief  is  entitled  to  discovery  for  tke  purpose  of 
getting  a  perfect  decree  or  enabling  him  to  work  out  a  decree, 
but  that  where  discovery  of  this  nature  is  not  required  for  the 
determination  of  any  matter  to  be  tried  at  the  hearing,  and 
the  giving  of  it  might  be  prejudicial  to  the  party  from  whom 
it  is  required,  it  will  be  postponed  untU  after  decree. 

No  limit  of  time  is  imposed  by  Eule  1  dealing  with  interro- 
gatories, by  Eule  12  dealing  with  affidavits  of  documents,  or 
by  Eule  15 — 18  dealing  with  inspection ;  and  Eule  14  enables 
production  to  be  ordered  at  any  time  during  the  pendency 
of  the  cause  or  matter. 

By  Ord.  LV.  r.  16  (similar  to  section  30  of  the  Oh.  P. 
Act,  see  2^ost)  each  chief  clerk  shall,  for  the  purpose  of  any 
proceedings  directed  to  be  taken  before  him,  have  full  power 
to  issue  advertisements,  to  summon  parties  and  witnesses,  to 
administer  oaths,  to  require  the  production  of  documents,  to 
take  affidavits  and  acknowledgments,  other  than  acknowledg- 
ments by  married  women,  and  when  so  directed  by  the  judge 
to  examine  parties  and  witnesses  either  upon  interrogatories 
or  viva  voce,  as  the  judge  shall  direct.  And  Eule  17  enables 
him  to  enforce  orders  so  made. 

The  Central  Office  is  the  primary  place  for  production  for 
the  purpose  of  proceedings  in  chambers,  as  it  is  before  decree 
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in  tlie  Chancery  division :  see  ante,  p.  165  :  and  Ord.  LXI. 

r.  30,  ante,  p.  166,  following  Consol.  Ord.  XLII.  r.  3. 

The  old  form  of  decree  in  Chancery  directing  a  reference  to  the  master  for 
inquiries  or  accounts  ordered  that,  for  the  better  taking  such  inquiries  or 
accounts  and  discovery  of  the  matters  aforesaid,  the  parties  should  produce 
"before  the  master  all  deeds  (or  books)  papers  and  writings  in  their  custody 
or  power  relating  thereto,  and  be  examined  upon  interrogatories  as  the 
master  should  direct.  And  by  Ord.  LX.  of  1828,  the  master  was  to  have  a 
discretion  as  to  what  documents  should  be,  and  when  and  how  long,  left  or 
deposited  in  his  ofSce,  or,  if  not  necessary  to  be  so  left  or  deposited,  was  to 
give  directions  for  inspection  as  he  might  think  fit.  By  15  &  16  Vict.  o.  80, 
the  master's  office  was  abolished:  and  sections  30  and  31  of  that  act  were 
to  the  same  effect  as  Ord.  LV.  rr.  16  and  17,  ante.  It  was  held  {Bart  v. 
Montefiore,  30  Beav.  280 ;  Richards  v.  Watkins,  6  Jur.  N.  S.  168)  that  under 
the  Oh.  P.  Act  orders  for  discovery  and  production  of  documents  could  be 
made  for  the  purpose  of  proceedings  in  chambers  after  decree  on  and  at  the 
instance  of  the  same  persons  as  under  the  previous  practice :  and  by  Oonsol. 
Ord.  XIjII.  r.  4,  it  was  expressly  provided  that  the  course  of  procedure  in  use 
as  to  the  production  of  documents  ordered  to  be  produced  before  the  hearing 
of  a  cause  should  extend  and  be  applied  to  the  production  of  documents 
ordered  to  be  produced  after  the  hearing  of  any  cause  or  matter. 

See  for  instance  Turney  v.  Bayley,  cited  ante,  p.  309,  where 
an  order  for  production  of  documents  was  made  on  the  hear- 
ing after  decree  for  accounts,  the  motion  having  been  pre- 
viously ordered  to  stand  over  to  the  hearing.  See  also 
Pickering  v.  l)o.  ante,  p.  236.  See  also  Rippin  v.  Dolman, 
2  W.  E;.  432,  where  an  order  for  production  was  refused,  the 
proceedings  in  chambers  being  at  an  end. 

The  practice  as  to  interrogatories  will  probably  be  in  ac- 
cordance with  the  old  Chancery  practice ;  that  is  to  say,  they 
are  drawn  by  the  applicant  and  settled  at  an  appointment  for 
that  purpose :  see  further  as  to  the  practice  Dan.  Ch.  Pr.  1061 : 
and  the  forms  in  Dan.  Ch.  F.  (edition,  1877)  932—  940  :  see 
also  ante,  p.  148,  as  to  settling  interrogatories  after  a  third 
insufficient  answer :  and  j^ost,  p.  585  as  to  committal. 

The  persons  from  whom  and  in  favour  of  whom  discovery 
has  been  enforced  after  decree : — 

See  ante,  p.  61,  as  to  the  definitions  of  plaintiff,  defendant,  and  party, 
Under  the  Jud.  Act,  sect.  100. 

A  defendant  could  (though  not  before  decree,  see  ante,  p.  58)  obtain  dis- 
covery and  production  of  documents  from  a  co-defendant :  Sart  v.  Montefiore, 
30  Beav.  280.  After  decree  for  sale  in  a  partition  suit  ordering  an  inquiry 
as  to  real  estate,  one  defendant,  tenant  in  common,  was  ordered  to  give  dis- 
covery of  documents  in  favour  of  his  co-defendant  tenant  in  common :  Kennedy 
Y.  Wakefield,  39  L.  J.  Ch.  827. 

A  claimant  coming  in  under  a  decree  has  been  ordered  to  give  discovery 
and  production  of  documents  relating  to  his  claim :  Fine  v.  Ellis  cited  in 
Dan.  Ch.  Pr.  p.  1066 :  and  see  Groves  v.  Groves,  2  W.  E.  86  (further  cited 
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ante,  p.  179,  in  connection  with  the  subject  of  inspection  by  experts  or 
witnesses),  where  the  plaintiff  in  an  administration  suit  was  held  entitled  to 
inspect  at  the  office  of  the  claimant's  solicitor  documents  admitted  by  the 
claimant  in  his  answers  to  interrogatories. 

Conversely  a  creditor  showing  a  primii  facie  claim  has  been  held  entitled  to 
discovery  and  production  of  documents  relating  to  his  claim  from  the  executor 
or  administrator:  JlacVcagh  v.  Croall,  \  D.  Gr.  J.  &  S.  399  :  and  see  the  form 
in  Setou,  p.  139  ;  JSowen  v.  Pearson,  9  jur.  N.  S.  p.  791 :  so  a  person  claiming 
as  next  of  kin  and  showing  a  reasonable  case,  of  documents  which  might 
help  him  to  establish  his  title:  Xeicland  v.  Steer,  13  W.  R.  1014.  So  one 
claimant  as  against  another  claimant :  ibid. 

Where  an  order  had  been  made  in  an  administration  suit  on  the  appli- 
cation of  the  trustees  (defendants)  that  a  certain  contract  should  be  carried 
into  effect,  the  purchaser  consenting  to  be  bound  as  if  he  were  a  party,  and 
the  latter  had  taken  out  a  summons  for  compensation  in  respect  of  the  pur- 
chase he  was  held  entitled  to  the  common  order  against  the  trustees  :  Dent 
V.  Dent,  L.  E.  1  Eq.  186. 

Other  instances  of  discovery  after  decree  or  judgment : — 

Where  a  decree  for  speciiio  performance  of  an  agreement  for  the  sale  of 
leasehold  property  ordered  that  the  defendant  should  dehver  to  the  plaintifE 
(the  purchaser)  on  oath  if  required  all  deeds  and  writings  in  his  possession 
or  power  relating  to  the  property,  subsequently  a  four  days'  order  by  con- 
sent was  made  that  the  defendant  should  produce  to  the  plaintiff  at  the  office 
of  the  defendant's  solicitors  the  abstract,  and  at  the  same  time  produce  upon 
oath  for  inspection  all  deeds  and  writings  in  his  possession  or  power  relating 
to  the  property :  Joy  v.  Sadley,  22  Ch.  D.  671. 

Where  in  a  suit  by  a  debenture  holder  to  realise  his  security,  which  covered 
the  general  undertaking  of  the  company,  an  order  had  been  made  for  a  re- 
ceiver of  the  tolls,  an  order  was  made  for  discovery  of  the  superfluous  lands 
of  the  company  but  limited  to  those  belonging  to  the  general  undertaking  of 
the  company,  the  question  whether  or  not  the  powers  of  the  receiver  ex- 
tended to  the  superfluous  lands  being  then  under  appeal,  Gardner  v.  L.  0.  ^ 
D.  Hail.  Co.  15  W.  B,.  137. 

See  ante,  p.  554,  where  discovery  after  decree  was  ordered  ia  actions  for 
infringements  of  patents. 

After  decree  for  account  in  a  common  law  action  for  infringement  of  a 
patent  an  order  was  made  for  production  .of  the  defendant's  boots  and  for 
interroo-atories  for  the  purpose  of  the  account,  the  defendants  having  re- 
fused to  produce  their  books  before  the  master  :  Saxby  v.  Easterbroolc,  L.  R. 
7  Ex.  207. 

In  an  action  for  breach  of  promise  where  judgment  had  been  allowed  to 
go  by  default,  and  the  question  of  damages  referred  to  the  ma.ster,  it  was 
held  that  the  court  had  power  to  order  inspection  of  documents  (letters  to 
the  defendant  from  the  plaintiff  of  which  she  had  no  copies,  see  ante,  p.  267) 
for  the  purpose  of  the  reference,  but  the  Divisional  Court  refused  to  interfere 
with  the  discreUon  exercised  by  the  judge  who  refused  the  apphcation  on  the 
ground  of  costs  :  Ladds  v.  Walthew,  32  W.  B.  1000.  It  was  argued  that  the 
application  should  be  granted  in  order  to  prevent  the  plaintiff  being  surprised 
on  cross-examination. 

After  decree  tlie  order  should  specify  particularly  the  mat- 
ters as  to  which  discovery  of  documents  is  required :  Haldane 
V.  Eckfonl,  L.  E.  7  Eq.  425  (where  the  plaiatiff,  executor, 
was  ordered  to  make  an  affidavit  of  documents  relating  to  the 
inquiries  as  to  domicil  and  next  of  kin).     But  where  the  per- 
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son  against  whom  the  order  is  sought  cannot  show  how  the 
order  can  be  limited  it  may  have  to  be  made  in  general 
terms,  and  any  objections  must  be  taken  in  the  affidavit : 
Kennedy  v.  Wakefield,  18  W.  E.  884. 

In  Sou-en  v.  Pearson,  9  Jur.  N.  S.  789,  under  special  cir- 
cumstances a  defendant,  late  partner  and  the  executor  of  the 
solicitor  agent  trustee  and  executor  of  the  testator,  was  ordered 
on  the  application  of  the  new  trustees  to  make  an  affidavit  of 
all  documents  in  his  possession  relating  to  the  trust  estate  and 
to  state  therein  in  what  character  or  capacity  he  claimed  to 
hold  them,  for  he  could  not  have  refused  to  give  such  infor- 
mation if  a  bill  had  been  filed  against  him. 

Where  a  defendant  had  already  before  decree  (for  part- 
nership accounts)  made  full  discovery  of  documents  in  answer 
to  interrogatories  he  was  ordered  to  make  an  affidavit  of  all 
documents  other  than  those  mentioned  in  such  answer,  and 
particularly  any  diaries  or  memorandums  :  Hanslip  v.  Kitten, 
1  D.  G-.  J.  &  S.  440. 

Production  can  of  course  only  be  ordered  on  the  party's 
own  admission  of  possession  :  Kemp  v.  Wade,  2  Keen,  686. 


II.  Discovery  in  aid  of  Execution. 

The  following  rules  of  the  Supreme  Court  are  headed 
"  Discovery  in  aid  of  Execution  : " — 

When  a  judgment  or  order  is  for  the  recovery  or  payment  of  money,  the 
party  entitled  to  enforce  it  may  apply  to  the  court  or  a  judge  for  an  order 
that  the  debtor  liable  under  such  judgment  or  order,  or  in  the  ease  of  a 
corporation  that  any  officer  thereof,  be  orally  examined,  as  to  whether  any 
and  what  debts  are  owing  to  the  debtor,  and  whether  the  debtor  has  any  and 
what  other  property  or  means  of  satisfying  the  judgment  or  order,  before  a 
judge  or  an  officer  of  the  court  as  the  court  or  judge  shall  appoint :  and  the 
court  or  judge  may  make  an  order  for  the  attendance  and  the  examination 
of  such  debtor,  or  of  any  other  person,  and  for  the  production  of  any  books 
or  documents :   Ord.  XLII.  r.  32. 

In  case  of  any  judgment  or  order  other  than  for  the  recovery  or  payment 

of  money  if  any  difficulty  shall  arise  in  or  about  the  execution  or  enforcement 

thereof,  any  party  interested  may  apply  to  the  court  or  a  judge,  and  the 

court  or  judge  may  make  such  order  thereon  for  the  attendance  and  exami- 

-  nation  of  any  party  or  otherwise  as  may  be  just :  Ord.  XLII.  l.  33. 

The  costs  of  any  application  under  the  last  two  preceding  rules  or  either 
of  them,  and  of  any  proceedings  arising  from  or  incidental  thereto,  shall  be 
in  the  discretion  of  the  court  or  a  judge,  or  in  the  discretion  of  such  officer  as 
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ill  Rule  32  mentioned,  if  the  coui-t  or  a  judge  shall  so  direct :  Ord.  XLII. 

Section  60  of  tlie  C.  L.  P.  Act,  1854,  from  which  Eule  32 

15  taken  directed  that  the  examination  was  to  be  conducted 
in  the  same  manner  as  the  oral  examination  of  an  opposite 
party  before  a  master  under  section  53  for  default  in  answer- 
ing interrogatories  (as  to  which  see  ante,  p.  146). 

Any  questions  may  be  put  which  are  du-ected  towards 
ascertaiaing  from  a  reluctant  debtor  what  debts  he  has  owiug 
to  him  :  Jessel,  M.  E.  ia  Eepuhlic  of  Costa  Rica  v.  Strousbei-ff, 

16  Ch.  D.  8,  p.  12.  It  is  intended  to  be  a  cross-examination 
of  the  severest  kind  :  James,  L.  J.  ibid.  p.  13. 

Before  the  passing  of  the  C.  L.  P.  Act,  1854,  it  was  necessary  to  file  a  biU 
of  discovery  for  this  purpose.  A  bill  of  discovery  wordd  lie  either  in  aid  of 
a  writ  of  elegit  or  a  writ  of  fi.  fa. .  Moiintford  v.  Tmjlor,  6  Ves.  788  ;  Smith 
V.  Hurst,  10  Ha.  p.  48,  n. :  Eedes.  PL  126  :  The  Protector  and  Lord  Lumley, 
cited  ante,  p.  333.  The  writ  must  have  been  sued  out :  Eedes.  PI.  126 : 
Angell  v.  Draper,  1  Vem.  398 :  but  see  Taylor  v.  Hill,  Hid.  post,  where 
the  writ  had  not  been  sued  out.  Discovery  might  be  had  whether  (and  when 
and  to  whom  and  for  what  consideration)  the  debtor  had  not  conveyed  away 
particular  lands  without  consideration,  but  not  as  to  his  dealings  with  all 
his  property  during  a  long  period:  Mountford  v.  Taylor:  so  whether  he  had 
not  conveyed  away  his  estate  to  trustees  for  himself:  Smithier  v.  Lewis, 
I  Vem.  398. 

And  a  bill  of  discovery  would  lie  against  a  person  charged  to  have 
property  of  the  debtor  in  his  hands  to  discover  the  particulars  :  Angell  v. 
Draper:  and  where  the  charge  related  to  specified  property  only,  it  was 
held  unnecessary  first  to  sue  out  a  writ  of  elegit  or  fi.  f a. :  Taylor  v.  Sill : 
but  qu.  See  also  Anon.  1  Eq.  Ca.  Ab.  75,  where  it  was  said  that  if  the 
king  granted  the  goods  of  a  felon  the  grantee  might  compel  anyone  in  whose 
possession  they  were  to  discover  them. 

A  bill  would  also  lie  against  a  banker  for  discovery  of  a  defendant's 
monies  after  sequestration  :  Simmons  v.  Kinnaird,  4  Ves.  735. 
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CHAPTER  V. 

DISCOVERY  IN  CAUSES  OR  MATTERS  OTHER  THAN  ACTIONS. 

Interrogatories  may  it  seems  be  delivered  in  any  cause  or 
matter  under  the  present  Eule  1  of  Ord.  XXXI.  though  not 
under  the  old  rule :  see  ante,  p.  91. 

Discovery  and  production  of  documents  may  be  ordered  in 
any  cause  or  matters  under  Eules  12,  14 :  (under  the  old 
Rule  12  "  any  action:"  under  the  old  rule  11  corresponding 
to  the  present  Eule  14  "  in  any  action  or  proceeding") :  see 
ante,  pp.  152,  155.  And  notice  of  inspection  under  Eule  15 
may  be  given  in  any  cause  or  matter  ("  action  or  other  pro- 
ceeding "  under  the  old  rule) :  see  ante,  p.  240. 

By  section  100  of  the  Jud.  Act  (and  Ord.  LXXI.)  cause 
includes  any  action,  suit  or  other  original  proceeding  between 
a  plaintiif  and  defendant :  matter  includes  every  proceeding 
in  the  court  not  in  a  cause :  pleading  includes  any  petition 
or  summons :  and  see  ante  p.  61,  as  to  the  definitions  of 
plaintiff,  defendant  and  party.  See  generally  ante,  Book  I. 
Chap.  III.  as  to  the  persons  in  favour  of  whom  and  from 
whom  discovery  can  be  enforced. 

In  section  50  of  the  C.  L.  P.  Act,  1854,  the  words  were 
"cause  or  civil  proceeding,"  in  section  51  "cause."  In 
section  6  of  the  C.  L.  P.  Act,  1852,  the  words  were  "  action 
or  other  legal  proceeding."  See  these  sections  set  out,  post, 
Appx.  Chap.  II. 

By  Ord.  LY.  r.  16,  the  chief  clerk  has  power  to  order 
discovery  for  the  purpose  of  proceedings  before  him:  see 
ante,  p.  567. 

See  as  to  discovery  for  the  purpose  of  working  out  a  decree 
or  order  in  chambers  ante.  Chap.  lY. 

See  as  to  inspection  in  a  winding-up  petition,  Re  Credit 
Co.  11  Ch.  D.  256,  and  Re  Great  Devon  West  Consols  Mine, 
cited  ante,  p.  292. 
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See  generally  as  to  discovery  in  proceedings  under  the 
Companies  Act,  1862,  ante,  p.  293. 

See  as  to  an  issue  under  a  writ  of  fi.  fa.  Andrew  v.  Pell, 
ante,  p.  267. 

See  jjosf,  pp.  613 — 614,  as  to  tlie  proceedings  in  aid  of  whicli 
bills  of  discovery  would  Ke. 

Discovery  cannot  be  liad  on  an  election  petition  :  Salisbury 
Election  Petition,  31  W.  E,.  610  (inspection  of  agents'  books, 
vouchers  and  other  documents  relating  to  the  election) : 
Wells  V.  JFren,  5  C.  P.  D.  546  (interrogatories). 

An  interpleader  issue  was  a  cause  within  section  51  of  the 
C.  L.  P.  Act,  1854  (interrogatories)  :  White  v.  Watts,  12 
C.  B.  N.  S.  267.  So  now  it  is  within  Ord.  XXXI. :  see 
Phillips  V.  Phillips,  40  L.  T.  p.  821,  where  Lindley,  J.  seems 
to  have  so  considered  it. 

The  court  has  jurisdiction  under  Jud.  Act,  1873, 
section  100,  Ord.  XXXI.  r.  1,  and  Ord.  LXXI.  r.  1,  to  give 
leave  to  a  petitioner  in  a  petition  for  revocation  of  a  patent 
under  46  &  47  Yict.  c.  57,  s.  26,  to  exhibit  interrogatories  on 
making  the  usual  deposit :  Re  Sadclan^s  Patent,  W.  N.  84, 
p.  192  :  51  L.  T.  190. 

A  person,  not  a  party  to  the  suit,  who  had  obtained  an 
order  for  an  inquiry  pro  interesse  suo  in  respect  of  property 
seized  under  a  sequestration  could,  it  was  held,  be  ordered  to 
make  an  aiEdavit  of  documents  for  the  purpose  of  the  inquiry 
at  the  plaintiff's  instance:  Alton  v.  Earrison,  W.  N.  69, 
p.  81. 

I.  Arbitrations  or  References. 

See  as  to  references  to  official  referees  ^osif,  p.  606. 

Where  an  order  by  consent  had  been  made  referring  the 
action  and  aU  matters  in  difference  between  them  to  the 
award  of  an  arbitrator  it  was  held  that  no  order  could  be 
made  by  the  judge  for  an  affidavit  of  documents,  for  the 
action  had  disappeared  except  as  to  the  ministerial  duty  of 
entering  judgment  and  therefore  there  was  no  matter  in 
question  in  the  action  within  Eule  12.  It  was  also  said  that 
the  parties  had  agreed  to  place  the  whole  jurisdiction  with 
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reference  to  discovery  in  the  arbitrator's  hands,  and  appli- 
cation might  have  heen  made  to  him  :  (the  order  directed  that 
the  arbitrator  might  examine  the  parties  on  oath  and  that 
the  parties  should  produce  all  documents  in  their  custody  or 
power  relating  to  the  matters  in  difference)  :  Penrice  v. 
Williams,  23  Oh.  D.  353  :  but  see  post. 

Where  a  submission  to  arbitration  had  been  made  a  rule 
of  court  it  was  held  that  one  of  the  parties  to  the  submission 
could  not  be  ordered  by  a  judge  without  suit  to  give  dis- 
covery of  documents  at  the  instance  of  the  other  party  under 
section  50  of  the  0.  L.  P.  Act,  1854,  or  apparently  other- 
wise :  Be  Anglo- Austrian  Bank,  40  L.  T.  369. 

The  courts  of  equity  would  not  entertain  a  bill  of  discovery 
in  aid  of  a  voluntary  arbitration  :  the  parties  by  submitting 
to  arbitration  must  be  taken  to  have  meant  that  they  would 
be  content  with  a  decision  on  such  discovery  as  an  arbitrator 
could  compel:  they  would  not  be  permitted  to  take  their 
relief  there,  and  come  to  equity  for  discovery :  a  court  of 
equity  would  not  be  ancillary  to  the  forum  to  which  the 
parties  had  chosen  to  resort :  Street  v.  Bighy,  6  Yes.  815, 
pp.  819,  821 :  and  see  Wellington  v.  Mcintosh,  2  Atk.  569 : 
and^jos^,  p.  614,  as  to  bills  of  discovery. 

But  a  bill  of  discovery  would  lie  in  aid  of  a  compulsory 
reference  under  the  0.  L.  P.  Act :  British  Empire  Shipping 
Co.  V.  Somes,  3  K.  &  J.  433,  p.  436 :  see  also  Ainsworth  v. 
StarUe,  W.  N.  76,  p.  8. 

Provision  is  generally  inserted  in  orders  of  reference  for 
production  by  the  parties  before  the  arbitrator  of  all  docu- 
ments relating  to  the  matters  in  dispute  as  the  arbitrator 
shall  require :  and  similar  provisions  are  made  by  various 
statutes  such  as  the  Lands  Clauses,  Railways  Clauses,  and 
other  Acts. 

But  this  gives  him  no  power  to  order  discovery  of  docu- 
ments :  see  Be  Anglo-Austrian  Bank :  British  Empire  Ship- 
ping Co.  v.  Somes :  and  a  biR  of  discovery  may  therefore  be 
necessary.  But  see  Penrice  v.  Williams,  ante,  where  Chitty,  J. 
suggested  an  application  to  the  arbitrator  for  discovery  of 
documents. 


DISCOVERY  IN  CAUSES  OR  MATTERS  OTHER  THAN  ACTIONS.       675 

II.  Discovery  under  the  Bankruptcy  Act  and  Rules,  1883. 

Section  27.  (By  Eule  70  an  application  under  this  section 
is  to  be  in  writing,  and  must  state  shortly  the  grounds :  and 
where  not  made  on  behalf  of  the  trustee,  official  receiver,  or 
board  of  trade,  must  be  verified  by  affidavit) : — 

(1)  The  ooiu-t  may,^  on  the  application  of  the  ofBoial  receiver  or  trustee,  at 
any  time  after  a  receiving  order  has  been  made  against  a  debtor,  summon 
before  it  the  debtor  or  his  wife,  or  any  person  known  or  suspected  to  have  in 
his  possession  any  of  the  estate  or  e&ects  belonging  to  the  debtor,  or  sup- 
posed to  be  indebted  to  the  debtor,  or  any  person  whom  the  court  may  deem 
capable  of  giving  information  respecting  the  debtor,  his  dealings  or  property, 
and  the  court  may  require  any  such  person  to  produce  any  documents  in  his 
custody  or  power  relating  to  the  debtor,  his  dealings  or  property. 

(2)  If  any  person  so  summoned,  after  having  been  tendered  a  reasonable 
sum,  refuses  to  come  before  the  court  at  the  time  appointed,  or  refuses  to 
produce  any  such  document,  having  no  lawful  impediment  made  known  to 
the  court  at  the  time  of  its  sitting  and  allowed  by  it,  the  court  may,  by 
warrant,  cause  him  to  he  apprehended  and  brought  up  for  examination. 

(3)  The  court  may  examine  on  oath,  either  by  word  of  mouth  or  by  written 
interrogatories,  any  person  so  brought  before  it  concerning  the  debtor,  hia 
dealings  or  property. 

Eule  61.  The  court  may  in  any  matter  at  any  stage  of  the  proceedings 
order  the  attendance  of  any  person  for  the  purpose  of  producing  any  writings 
or  other  documents  named  in  the  order  which  the  court  may  think  fit  to  be 
produced. 

Eule  64.  Any  party  to  any  proceeding  in  court  may  with  the  leave  of  the 
court  administer  interrogatories  to  or  obtain  discovery  of  documents  from  any 
other  party  to  such  proceeding.  Proceedings  under  this  rule  shall  be  regu- 
lated as  nearly  as  may  b.e  by  the  Eules  of  the  Supreme  Court  for  the  time 
being  in  force  in  relation  to  discovery  and  inspection.  An  application  for 
leave  under  this  rule  may  be  made  ex  parte. 

The  object  of  section  27  is  discovery,  not  testimony :  Ex 
parte  Willey,  23  Ch.  D.  118,  pp.  128,  131 :  Ex  parte  Nichol- 
son, Ee  Wilkon,  14  Ch.  D.  243. 

See  as  to  what  is  possession  Re  Leighton  and  Benett,  L.  E. 
1  Ch.  331. 

A  mortgagee  may  be  ordered  to  produce  his  mortgage  deed, 
transfer  deed,  &c.  under  this  section :  Ex  parte  Tatton,  17  Ch.D. 
512  :  Re  Maries,  L.  E.  1  Ch.  429  :  Ex  parte  Galdecott,  Mont. 
5-5  :  and  see  ante,  pp.  542—546,  as  to  the  ordinary  privileges 
of  a  mortgagee.  Nor  can  a  solicitor  refuse  production  on  the 
ground  of  his  lien :  see  ante,  p.  206. 

The  person  summoned  cannot  be  ordered  to  furnish  an 
account  in  writing,  not  on  oath :  he  can  only  be  examined  on 
oath,  orally  or  by  written  interrogatories :  Ex  parte  Reynolds, 
Re  Reynolds,  21  Ch.  D.  601. 
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The  trustee  can  be  examined  on  a  creditor's  application : 
Ex  parte  Grossley,  Re  Taylor,  L.  E.  13  Eq.  409. 

The  section  did  not  apply  to  composition  proceedings :  Ex 
parte  Willey. 

A  hill  of  discovery  would  lie  against  strangers  to  discover 
concealments  of  a  bankrupt's  estate :  Boden  v.  Bellon,  1  Atk. 
288. 

See  as  to  discovery  of  acts  vitiating  a  bankrupt's  certificate, 
ante,  p.  320 :  discovery  of  act  of  bankruptcy,  ante,  p.  312 : 
and  as  to  concealing  a  bankrupt's  goods,  ante,  p.  312. 

Where  the  debtor  is  summoned  under  section  27  he  cannot 
refuse  to  answer  a  question  concerning  his  dealings  or  property 
although  the  answer  may  tend  to  show  that  he  has  concealed  his 
effects  or  been  guilty  of  any  other  offence  connected  with  his 
bankruptcy  (it  is  not  clear  from  these  cases  whether  where  the 
offence  is  not  an  offence  under  the  bankruptcy  laws  he  is  pro- 
tected) ;  and  his  answers  can  be  used  against  him  afterwards 
for  the  prosecution  :  B.  v.  Scott,  25  L.  J.  Mag.  p.  131 :  B.  v. 
Skeen,  28  L.  J.  Mag.  pp.  98—99  :  B.  v.  BoUnson,  L.  E.  1  0.  C. 
E.  80,  pp.  85, 90  :  B.  v.  Widdop,  L.  E.  2  C.  C.  E.  3.  It  is  his 
duty  to  produce  all  his  estate  and  effects  for  the  benefit  of  his 
creditors,  and  he  could  not  be  allowed  to  conceal  a  part  on  the 
ground  that  if  he  disclosed  where  it  was  he  might  be  prose- 
cuted for  crime :  there  is  a  personal  obligation  upon  him :  see 
James,  L.  J.  in  Be  Firth,  Ex  parte  ScJwfield,  46  L.  J.  Bk. 
112. 

But  any  other  person  summoned  under  this  section  is 
entitled  like  every  other  witness  to  refuse  to  answer  any 
criminatory  questions :  see  James,  L.  J.  ibid :  and  Ex  parte 
Beynolds,  21  Oh.  D.  601. 
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CHAPTER  VI. 

INSPECTION    OF    PROPERTY    OTHER   THAN    DOCUMENTS    IN    ANT 
CAUSE  OR  MATTER. 

I.  In  anij  Cause  or  Matter. 

It  stall  be  lawful  for  the  court  or  a  judge  upon  the  application  of  any- 
party  to  a  cause  or  matter,  and  upon  such  terms  as  may  be  just,  to  make 
any  order  for  the  detention,  preserTatiou,  or  inspection  of  any  property  or 
thing,  being  the  subject  of  such  cause  or  matter,  or  as  to  which  any  question 
may  arise  therein,  and  for  all  or  any  of  the  purposes  aforesaid  to  authorize 
any  persons  to  enter  upon  or  into  any  land  or  building  in  the  possession  of 
any  party  to  such  cause  or  matter,  and  for  all  or  any  of  the  purposes  afore- 
said to  authorize  any  samples  to  be  taken,  or  any  observation  to  be  made  or 
experiment  to  be  tried,  which  may  be  necessary  or  expedient  for  the  purpose 
of  obtaining  fuU  information  or  evidence.     Ord.  L.  r.  3. 

Under  this  rule  the  court  has  larger  powers  than  the 
courts  of  equity  possessed :  see  Lumb  v.  Beaumont,  post. 

No  order  will  be  made  against  a  party  (plaintifE)  for  in- 
spection of  the  subject-matter  of  the  action  where  he  has 
neither  the  possession  thereof  nor  the  property  therein.  : 
Reid  y.  Poicers,  28  S.  J.  653  (parcels  of  wheat,  the  bills  of 
lading  of  which  were  held  by  bankers,  not  parties  to  the 
action,  who  would  therefore  not  be  bound  by  the  order,  and 
without  whose  courtesy  therefore  the  plaintiff  could  not  comply 
with  it) . 

An  order  in  Chancery  for  inspection  could  not  be  executed 
by  force  :  it  was  an  order  on  the  party  to  permit  inspection, 
and  if  he  refused  to  permit  it,  he  committed  a  contempt,  and 
the  bill  might  be  taken  pro  confesso,  as  in  the  case  of  an  in- 
sufficient answer :  Kynaston  v.  E.  I.  Co.  3  Bhgh,  153,  p.  163 ; 
aflBrming  3  Sw.  248,  ma  post,  p.  580. 

The  costs  of  inspection  are  in  the  judge's  discretion : 
Mitchell  V.  Darky  Maine  Colliery  Co.  10  Q..  B.  D.  457,  where 
the  order  directing  inspection  of  the  defendant's  property 
provided  that  the  plaintiff  should  pay  the  costs  of  such 
inspection  in  any  event.     But  qu.  whether  unless  an  order  is 
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made  the  costs  cannot  be  recovered  by  either  party  as  there 
said  :  see  ante,  pp.  176 — 176. 

By  the  C.  L.  P.  Act,  1854,  section  58,  either  party  to  an 
action  was  enabled  to  apply  for  a  rule  or  order  for  inspection 
by  the  jury*  or  by  himself  or  by  his  witnesses  of  any  real  or 
personal  property,  the  inspection  of  which  might  be  material 
to  the  proper  determination  of  the  question  in  dispute,  sucli 
rule  or  order  to  be  made  on  such  terms  as  to  costs  or  other- 
wise as  the  court  or  judge  might  direct :  see  Bennett  v. 
Griffiths,  3  E.  &  B.  467. 

The  practice  of  granting  orders  for  inspection  of  mines 
machines,  &c.  where  necessary  for  the  purposes  of  justice  was 
well  settled  in  equity :  see  note  to  Lonsdale  v.  Curwen,  3 
BHgh,  p.  171 :  Barlow  v.  Bailey,  18  W.  E.  p.  784 :  Whaley 
V.  Brancker,  12  W.  R.  595. 

In  respect  of  alleged  trespasses  in  the  working  of  mines 
an  order  for  inspection  was,  according  to  Lindley,  J.  so 
common  a  one  in  Chancery  as  to  be  a  matter  of  course : 
Cooper  V.  Ince  Sail  Co.  W.  N.  76,  p.  24,  where  an  order  was 
made  in  spite  of  an  affidavit  by  the  defendant  that  for  reasons 
apart  from  the  action  it  was  important  that  the  working  of 
the  mines  should  not  be  seen  :  and  see  Whaley  v.  Brancker, 
12  W.  E.  570,  595  :  A.  G.  v.  Chambers,  12  Beav.  159. 

In  making  orders  for  inspection  the  court  would  if  necessary 
order  the  removal  of  obstructions  or  give  any  directions  for 
the  purpose  of  securing  a  proper  inspection :  Lonsdale  v. 
Curwen,  3  Bhgh,  168  :  Walter  v.  Fletcher,  ibid.  173 :  Bennett 
V.  Griffiths,  3  B.  &  E.  467  (inspection  of  mines). 

In  a  recent  case,  Lumb  v.  Beaumont,  28  S.  J.  708 :  51 
L.  T.  197 :  where  the  defendants  denied  that  the  drain  of 
their  house  was  connected  with  the  plaintiff's  drain,  an  orderf 

*  Inspection  by  tlie  judge  or  jury  is  now  provided  for  by  Ord.  L.  rr.  i,  5. 

t  The  order  was  as  follows  :  "  Without  prejudice  to  the  rights  of  any  other 
pei^eon  or  authority  the  plaintiff  is  to  be  at  liberty  on  giving  forty-eight 
hours'  notice  to  the  defendants  to  enter  upon  that  part  of  the  street  the  soil 
of  which  belongs  to  the  defendants,  for  the  purpose  of  experimenting  in 
order  to  discover  whether  the  pipe  which  joins  the  plaintiff's  drain  proceeds 
from  the  defendants'  house  and  for  that  purpose  to  excavate  the  street  so 
far  as  may  be  necessary,  the  plaintiff  undertaking  to  do  no  unnecessary 
harm  and  to  replace  the  street  as  soon  as  his  investigation  is  concluded  as 
quickly  as  possible  and  at  his  own  expense." 
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was  made  giving  the  plaintiff  liberty  to  break  up  the  soil  on 
the  defendants'  premises,  Pearson,  J.  considering  that  IJniwr 
r.  Bancell,  post,  had  nothing  to  do  with  the  construction  of 
Ord.  L.  r.  3,  ante,  which  gave  a  convenient  power  of  inspec- 
tion before  the  trial  of  the  action,  in  order  that  the  court 
might  have  the  proper  materials  before  it  at  the  trial. 

In  Ennor  v.  BarwcU,  I  D,  G.  F.  &  J.  531,  a,  suit  brought  in  respect  of  an 
alleged  diversion  of  a  stream  by  the  defendant,  the  Coiirt  of  Appeal  refused 
to  add  to  an  order  for  inspection  of  the  defendant's  land  directions  for  the 
removal  of  obstructions  or  for  the  cutting  of  trenches  and  other  purposes,  on 
the  ground  that  it  was  not  according  to  the  course  of  the  court  to  make  upon 
an  interlocutory  application  before  the  hearing  an  order  authorizing  the  • 
plantiff  to  break  up  the  soil  of  the  defendant's  property  for  the  purpose  of 
inspection.  So  directions  of  this  nature  Tvere  refused  in  Cooper  v.  Ince 
Hall  Co. 

In  Bennett  v.  Wliitekouse,  28  Beav.  p.  122  (suit  for  trespass 
in  working  mines),  Lord  Eomilly  laid  it  down  that  wherever  it 
appeared  that  a  person  had  power  to  make  use  of  his  land  to 
the  injury  of  another  and  there  was  prima  facie  evidence  of 
his  doing  so,  though  it  was  contradicted,  still  as  the  only  way 
of  ascertauiiiig  the  fact  was  by  an  inspection  the  court  always 
allowed  it  if  it  could  be  done  without  injury  to  the  defendant. 

Grenerally  it  seems  inspection  of  premises  would  be  granted 
where  it  was  necessary  for  the  purpose  of  justice  :  see  Barlow 
V.  Baileij,  18  "W.  E.  p.  784.  But  where  in  an  action  for 
nuisance  of  smell  inspection  of  the  place  where  it  was  created 
was  unnecessary,  for  the  nuisance  was  provable  from  external 
sources,  an  order  was  refused  :  ibid. 

So  inspection  with  liberty  to  take  plans,  &c.  may  be  ordered 
in  light  and  air  cases :  see  Dan.  Oh.  F.  1756. 

This  jurisdiction  was  also  exercised  by  courts  of  equity  in 
other  cases  : — Where  a  man  has  a  right  to  receive  a  certain 
sum  in  the  pound  on  the  value  of  trees  the  court  has  ordered 
inspection  of  the  trees :  so  in  the  case  of  a  commission  on 
diamonds  inspection  would  be  ordered  of  the  diamonds :  so  in 
an  action  for  partition  of  a  house  an  entry  was  permitted  to 
determine  how  it  was  to  be  divided :  Lord  Eldon,  in  Kynaston 
V.  East  India  Co.  3  Sw.  p.  264.  In  Macclesfield  v.  Bavis,  3 
V.  &  B.  16  Lord  Eldon  ordered  inspection  of  heirlooms  to 
recover  which  the  suit  was  brought.     And  so  inspection  of 
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pawned  articles  was  ordered  in  Marsden  v.  Payshall,  1  Vern. 
408,  in  order  to  enable  the  plaintiff  to  bring  an  action  of 
trover  for  them.  And  where  an  action  was  brought  against 
the  owners  of  houses  to  recover  tithes,  the  plaintiff's  witnesses 
were  allowed  to  inspect  the  houses  preparatory  to  their  exa- 
mination for  the  purpose  of  proving  their  value :  Kynaston  v. 
East  India  Co.  3  Sw.  248,  aff.  on  app.  3  Bligh,  153. 


II.  Inspection  of  Premises  Machinery  Processes,  S^c.  and  taking 
of  Samples  in  Actions  for  infringement  of  Patents  or 
Trade  Maries. 

Rule  3  of  Ord.  L.  cited  ante,  and  discussed  in  the  last 
section,  applies  to  any  cause  or  matter.  See  as  to  inspection 
under  the  Merchandise  Marks  Act  post,  p.  682. 

Ey  46  &  47  Yict.  c.  57,  s.  30,  it  is  provided  as  follows : — 
"  In  an  action  for  infringement  of  a  patent  the  court  or  a 
judge  may  on  the  application  of  either  party  make  such  order 
for  an  injunction  inspection  or  account,  and  impose  such 
terms  and  give  such  directions  respecting  the  same  and  the 
proceedings  thereon  as  the  court  or  a  judge  may  see  fit." 
This  act  repeals  15  &  16  Yict.  c.  83,  sect.  42  of  which  conferred 
similar  powers  upon  the  common  law  courts.  Under  that 
section  it  was  held  that  an  application  to  inspect  a  defendant's 
machinery  might  be  made  before  declaration ;  but  an  order 
would  not  be  made  as  a  matter  of  course  :  the  applicant  must 
show  that  it  was  material  for  the  purpose  of  the  action : 
Amies  v.  Kekey,  22  L.  J.  Q.  B.  84 :  or  was  really  required  to 
prove  his  case :  Meadows  v.  Kirkman,  29  L.  J.  Ex.  205  :  and 
generally  see  Holland  v.  Fox,  23  L.  J.  Q.  B.  211 :  Vidi  v. 
Smith,  ibid.  342  :  Shaw  v.  Bank  of  England,  22  L.  J.  Ex.  26, 
210  :  Jones  v.  Lee,  25  L.  J.  Ex.  241 :  and  generally  there 
was  not  the  same  disposition  to  grant  inspection  as  in  equity : 
see  post. 

In  courts  of  equity  inspection,  with  liberty  to  take  samples, 
was  ordered  under  their  ordinary  jurisdiction.     Though  (see 
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ante  aaid  Patent  Type  Co.  v.  Walter,  post)  greater  readiness 
■was  shown  in  making  such  orders  than  at  common  law,  yet 
it  has  heen  said  that  an  order  would  only  he  made  where  it 
was  essential  to  enable  the  party  to  prove  his  case :  Batley  v. 
Kynoch,  L.  R.  19  Eq.  91 :  Figott  v.  Anglo-American  Telegraph 
Co.  19  L.  T.  46 :  at  least  he  must  show  a  prima  facie  case  : 
Davenport  v.  Jcpson,  1  N.  E.  307  :  Singer  Manufacturing  Co. 
V.  Wilson,  13  W.  E.  560:  there  must  he  a  difficulty  of  ob- 
taining proof :  Kcilson  v.  Betts,  L.  E.  5  H.  L.  p.  11. 

Inspection  and  delivery  of  samples  for  the  purpose  of 
analysis  was  ordered  in  Patent  Type  Co.  v.  Walter,  Johns.  727, 
after  such  an  order  had  been  refused  at  common  law  :  ihid. 
5  H.  &  N.  192  :  and  so  in  Hennessey  v.  Bohmann,  post. 

In  an  early  case  Crofts  v.  Peash,  1  Webst.  Pat.  Ca.  268, 
the  court  refused  to  order  a  plaintifE  to  produce  a  specimen 
(lace)  on  the  ground  that  it  would  be  disclosing  his  evidence. 

In  Smith  V.  G.  W.  Bail.  Co.  6  E.  &  B.  466,  the  defendant 
having  said  in  his  answer  to  an  interrogatory  that  he  could 
not  explain  the  construction  of  a  wheel  except  to  a  person 
who  had  the  wheel  before  him,  an  order  was  made  for  the 
plaintifE  and  two  engineers  to  inspect  the  wheel,  the  de- 
fendant to  attend  and  give  information,  or  in  default  to  be 
orally  examined:  see  also  ante,  p.  555,  referring  to  an  inter- 
rogatory in  Crossley  v.  Tomey. 

In  Hennessey  v.  Bohmann,  36  L.  T.  51,  an  action  to  restrain 
the  defendant  from  selling  bottles  of  brandy  branded  or 
labelled  like  the  plaintiff's,  an  ex  parte  (on  the  ground  that 
it  was  a  case  of  emergency  and  that  if  notice  were  given  the 
defendant  would  remove  the  goods  from  the  premises)  order 
was  made  for  some  proper  person  to  enter  on  the  premises 
for  the  purpose  of  inspecting  the  cases  and  bottles  and  taking 

samples. 

Sometimes  the  party  himself  has  been  allowed  to  inspect : 
Henderson  v.  Runcorn,  Seton,  p.  351.  Sometimes  other 
persons  (scientific  witnesses:  Davenport  v.  Jepson,  1  N.  E. 
.  307  :  Shaw  v.  Ba7ik  of  England,  22  L.  J.  Ex.  210)  have  been 
named  in  the  order,  on  the  understanding  that  they  were  not 
to  communicate  to  the  party  any  special  or  secret  process  in 
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use  by  the  defendant  but  solely  to  report  tp  Ms  solicitor 
whether  or  not  in  their  opinion  the  process  was  an  infringe- 
ment of  his  patent  and  whether  it  was  the  ordinary  process  : 
Flower  v.  Lloyd,  Seton,  p.  351.  See  also  Ilennessey  v. 
Bohmann,  ante,  where  no  person  seems  to  have  been  named. 
See  also  Russell  v.  Cowley,  1  Webst.  Pat.  Ca.  457,  where  it 
was  arranged  between  the  parties  that  some  person  should 
inspect  and  give  evidence.  See  generally  as  to  inspection  of 
documents  by  special  persons  ante,  p.  177. 

In  Singer,  8fc.  Co.  v.  Wilson,  13  W.  R.  660,  the  defendant 
was  ordered  to  verify  by  affidavit  all  the  different  classes  of 
his  machines  and  produce  one  of  each  class  for  inspection. 

The  order  would  it  seems  if  necessary  direct  that  the 
machiae  may  be  put  to  work  on  the  process  :  see  Dan.  Ch.  F. 
1761 :  Bussell  v.  Cowley,  1  Webst.  Pat.  Ca.  467. 

So  the  order  may  direct  the  machines  to  be  produced  on 
the  examination  of  witnesses  and  at  the  trial:  see  Dan.  Oh.  F. 
1761. 

Inspection  under  the  Merchandise  Marks  Act  25  &  26 
Yict.  c.  88. 

By  section  21  in  any  suit  at  law  or  in  equity  against  any  person  for 
forging  or  counterfeiting  any  trade  mark  or  for  fraudulently  applying  any 
trade  mark  to  any  chattel  or  article  or  for  selling  exposing  for  sale  or 
uttering  any  chattel  or  article  with  any  trade  mark  falsely  or  wrongfully 
applied  thereto  or  with  any  forged  or  counterfeit  trade  mark  applied  thereto 
or  for  an  injunction  in  respect  thereof,  the  court  or  a  judge  has  power  to 
make  an  order  for  inspection  of  ' '  every  or  any  manufactul-e  or  process 
carried  on  by  the  defendant  in  which  any  such  forged  or  counterfeit  trade 
mark  or  any  such  trade  mark  as  aforesaid  shall  be  alleged  to  be  used  or 
applied  as  aforesaid  and  of  every  or  any  chattel  article  and  thing  in  the 
possession  or  power  of  the  defendant  alleged  to  have  thereon  or  in  any  way 
attached  thereto  any  forged  or  counterfeit  trade  mark  or  any  trade  mark 
falsely  or  wrongfully  applied  and  every  or  any  instrument  in  the  possession 
or  power  of  the  defendant  used  or  intended  to  be  or  capable  of  being  used 
for  producing  or  making  any  forged  or  counterfeit  trade  mark  or  trade  mark 
alleged  to  be  forged  or  counterfeit  or  for  falsely  or  wrongfully  applying 
any  trade  mark :  and  any  person  who  shall  refuse  or  neglect  to  obey  any 
such  order  shall  be  guilty  of  contempt  of  court." 

See  other  sections  ante,  p.  556. 
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CHAPTER  VII. 

MEANS    OF     ENFORCING    AND     PENALTIES    FOE   REFUSING    FULL 

DISCOVERY. 

See  as  to  ordering  a  further  answer  to  interrogatories  under 
Ord.  XXXI.  r.  11  either  by  affidavit  or  by  viva  voce  examina- 
tion, ante,  p.  145. 

See  as  to  ordering  a  further  afiSdavit  of  documents,  ante, 
p.  210. 

See  as  to  the  penalty  of  not  being  allowed  to  use  a  docu- 
ment in  evidence,  ante,  p.  244. 

I.    Where  the  Plaintiff  is  in  default,  Stay  of  Proceedings. 

The  Court  of  Chancery  had  jurisdiction  to  stay  all  proceed- 
ings in  a  cause  until  the  plaintiff  had  made  any  discovery 
■which  he  was  called  upon  by  the  order  of  the  court  to  make  : 
Republic  of  Liberia  v.  Roye,  1  App.  Cas.  139,  p.  143.  See 
further  as  to  this  case,^os^,  p.  589  :  and  generally  as  to  staying 
proceedings  in  suits  where  the  plaintiffs  were  a  corporate  or 
other  body  and  were  required  to  give  discovery,  ante,  p.  76. 

The  order  for  inspection  in  App.  K.  Jud.  Act  {post,  App. 
Ch.  I.)  directs  that  in  the  meantime  all  further  proceedings 
be  stayed :  and  see  Rawson  v.  Samuel,  ante,  p.  173.  The  form 
of  summons  for  an  order  for  an  affidavit  of  documents  against 
a  plaintiff  given  in  Ch.  Arch.  p.  269  asks  for  a  stay :  and  the 
order  in  use  at  common  law  before  the  Jud.  Act  directed  a 
stay :  but  not  the  form  given  in  the  Appendix  to  the  Jud. 
Act  {post,  App.  Ch.  I.). 

See  as  to  staying  proceedings  in  actions  on  marine  policies 
in  favour  of  underwriters,  ante,  p.  559. 

Wtere  the  plaintiff  was  in  default  in  answering  a  cross  bill 
for  discovery,  proceedings  in  his  own  suit  would  be  stayed. 
And  in  Branclicr  v.  Came,  L.  R.  2  Eq.  610,  where  the  defen- 
dant had  filed  a  concise  statement  and  interrogatories,  pro- 
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ceedings  were  stayed  until  answer,  though  the  plaintiff  was 
not  in  default. 

See  as  to  staying  proceedings  in  a  common  law  action  where 
the  defendant  filed  a  bill  of  discovery  in  aid  of  his  defence,  ' 
post,  p.  617. 

See  as  to  staying  proceedings  where  particulars  are  ordered 
Ord.  XIX.  r.  8,  and  the  form  of  order  in  the  Appendix  to  the 
Jud.  Act. 


II.   Where  either  Party  is  in  default,  Attachment. 

If  any  party  fails  to  comply  with  any  order  to  answer 
interrogatories,  or  for  discovery  or  inspection  of  documents, 
he  shall  be  liable  to  attachment :  Order  XXXI.  r.  21  (see  the 
other  part  of  the  rule^os^.  Sections  III.  and  IV.). 

Qu.  whether  sequestration  would  be  issued  against  a  peer, 
or  member  of  parliament,  or  against  a  corporation,  as  under 
the  chancery  practice :  see  a  case  against  a  company  under 
the  C.  L.  P.  Act,  Lacharme  v.  Quartz  Co.  cited  ante,  p.  86. 

Where  a  plaintiff  is  shown  not  to  be  in  a  condition  to 
make  an  affidavit,  the  court  will  not  grant  an  attachment 
against  him:  Cotton,  L.  J.  in  Baffalomtch  v.  Wilson,  7 
Q,  B.  D.  p.  361. 

Where  an  answer  is  not  so  palpably  insufficient  as  to  show 
want  of  bona  fides  the  proper  course  is  to  proceed  under 
rule  11  :  see  Kennedij  v.  Lyell,  post,  p.  588 :  and  see  ante, 
p.  146  :  and  the  common  law  practice  ^os^,  p.  586. 

After  a  fourth  affidavit  of  documents  by  the  defendant 
had  been  held  insufficient,  no  order  beiag  made  for  a  further 
affidavit,  the  plaintiff  was  held  to  be  justified  in  moving  for 
attachment,  for  it  was  the  only  means  of  obtaining  a  further 
affidavit :  Thomas  v.  Falin,  21  Oh.  D.  360  :  and  see  ante, 
p.  148  as  to  the  practice  in  the  case  of  a  fourth  insufficient 
answer.  After  default  by  a  defendant  in  complying  with 
an  order  for  a  further  affidavit  of  documents,  a  motion  for 
attachment  was  ordered  to  stand  over  until  a  summons  taken 
out  by  the  defendant   for  further  time  had   been  heard: 
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Litchfield  v.  Jones,  W.  N.  83,  p.  164 :  but  in  another  case 
the  order  was  made,  but  not  to  be  drawn  up  for  fourteen 
days :  Hampden  v.  Wallis,  28  S.  J.  532  :  and  see  the  common 
law  practice  post,  p.  586. 

_  A  defendant  in  equity  -would  not  be  kept  in  custody  until  he  answered  the 
bill  unless  the  court  Tras  satisfied  that  justice  could  not  be  done  to  the 
plaintifl  without  discovery  or  further  discovery:  1  "Will.  IV.  c.  36,  s.  15: 
rule  12 :  as  where  a  plaintlEE  sought  discovery  of  acts  of  misconduct  of  his 
partner :  21aitland  v.  Rogers,  14  Sim.  92 :  or  particulars  of  a  mortgagor's 
dealings  with  the  mortgaged  estate  in  a  foreclosure  action  in  order  to  get  the 
necessaxy  parties  before  the  court:  Fotts  v.  WMtmore,  8  Beav.  317-  or 
discovery  from  a  trustee  for  the  purpose  of  charging  the  solvent  estate  of  a 
co-trustee:  Aveling  v.  JCartin,  17  Jur.  271  :  and  see  post,  p.  619  as  to  the 
answer  to  an  action  for  discovery.  Except  in  cases  of  that  kind  the  defendant 
could  procure  his  discharge  by  submitting  to  have  the  bill  taken  pro  conf  esso : 
1  Will.  rV.  c.  36,  s.  15  :  rule  12  :  Consol.  Ord.  XXII.  r.  5.  And  further  if 
within  ten  days  after  he  was  taken  into  custody  or  thirty  days  after  arrest 
by  the  sheriff  the  plaintiff  did  not  bring  him  to  the  bar  of  the  court  he  was 
entitled  to  his  discharge  without  payment  of  the  costs  of  the  contempt :  but 
if  within  eight  days  after  his  discharge  he  did  not  put  in  his  answer  the 
plaintiff  might  apply  for  a  fresh  attachment :  Consol.  Ord.  XII.  rr.  2,  3. 
By  Consol.  Ord.  XVI.  r.  19  (see  ante,  p.  148),  it  was  provided  that  after 
a  third  insufficient  answer  the  party  might  be  ordered  to  be  examined  on 
interrogatories  and  stand  committed  until  he  should  have  perfectly  answered 
them  (but  in  the  case  of  interrogatories  in  chambers,  see  ante,  p.  568,  there 
was  no  committal  until  after  a  fourth  insuiEcient  examination,  this  order  not 
applying  to  such  a  case,  and  following  out  what  was  believed  to  be,  but  qu. 
see  Liverpool  v.  Chippendall,  ante,  p.  148,  the  old  practice  in  the  case  of 
insufficient  answers  before  that  order  was  made:  Allfrey  v.  AUfrey,  12 
Beav.  620  :  Hayward  v.  Sayward,  Kay,  App.  p.  xxxiv.) :  but  this  rule  did 
not  apply  to  an  affidavit  of  document's  :  ante,  p.  148. 

On  clearing  his  contempt  the  party  is  entitled  to  an  order 
of  course  for  his  discharge,  on  payment  of  the  taxed  costs  of 
the  attachment  if  so  directed  by  the  order  for  attachment, 
and  if  not  so  directed  on  payment  of  13s.  86?. :  Ahud  v. 
Riches,  2  Ch.  D.  528. 

The  court  would  not  detain  a  defendant  until  the  suffi- 
ciency of  the  answer  had  been  decided  on,  unless  after  three 
insufficient  answers:  Bailey  v.  Bailey,  11  Ves.  151 :  and  see 
ante  as  to  the  practice  after  three  insufficient  answers. 

Where  the  answer  was  subsequently  found  insufficient  the 
plaintiff  was  entitled  to  resume  the  process  of  contempt  where 
it  left  off :  Dan.  Ch.  Pr.  432.  But  in  a  case  since  the 
Judicature  Act  where  an  order  for  attachment  had  been 
obtained  against  a  defendant  for  default  in  filing  an  affidavit 
of  documents  but  had  not  been  put  in  force,  and  the  defen- 
dant had  subsequently  put  one  in  -and  obtained  an  ex  parte 
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order  for  his  discharge,  Bacon,  V.  0.  considering  that  there 
was  no  analogy  between  the  answer  in  chancery  and  the 
affidavit  of  documents  in  this  respect,  refused  to  follow  the 
old  chancery  practice,  and  holding  the  affidavit  to  he  in- 
sufficient and  the  ex  parte  order  to  have  been  obtained  on  a 
misrepresentation  discharged  it,  attachment  not  to  issue  for  a 
fortnight :  Price  v.  Price,  48  L.  J.  Ch.  216. 

On  getting  notice  of  motion  for  attachment  against  him 
the  party  must,  if  he  wish  to  prevent  the  motion  being 
brought  on,  not  only  file  his  affidavit  of  or  give  discovery 
but  he  must  tender  a  fixed  sum  for  costs  or  offer  to  pay  the 
taxed  costs :  Thomas  v.  Palin,  21  Ch.  D.  360,  p.  363.  At 
common  law  where  the  answer  was  put  in  after  the  proper 
time  but  before  the  application  for  attachment,  the  attach- 
ment would  not  be  granted :  Curran  v.  Elphinstoiie,  4 
W.  E.  50. 

The  costs  of  the  attachment  are  in  the  discretion  of  the 
judge,  but  the  party  against  whom  the  order  is  made  is 
generally  ordered  to  pay  the  costs  :  the  order  itself  should 
provide  for  the  costs :  but  a  separate  application,  at  the 
applicant's  own  expense,  may  be  made :  Abud  v.  Biches,  2 
Ch.  D.  628. 

Attaokment  would  not  he  issued  at  common  law*  where  there  was  no 
wilful  disregard  of  the  authority  of  the  court  though  there  might  be  no  legal 
excuse :  Windle  v.  Lane,  29  L.  J.  Ex.  245  :  or  where  the  party  had  not  been 
guilty  of  any  neglect :  Von  SoffY.  Soerster,  27  L.  J.  Ex.  299  (foreigner  not 
in  England,  defendant) .  An  order  was  made  in  Seafield  v.  Pratt,  5  L.  T.  674 : 
and  see  Tarkr.  Syme,  29  L.  J.  Ex.  54;  and  see  ante,  p.  584.  as  to  the  practice 
since  the  Jud.  Act. 

The  order  for  attachment  would  generally  be  directed  to  lie  in  the  office  a 
week  in  order  to  give  the  party  a  further  opportunity  of  giving  the  discovery : 
Windle  v.  Lane  :  Geary  v.  Buxton,  29  L.  J.  Ex.  280  :  Coster  v.  Blaokburn,  L.  E. 
8  Q.  B.  54 :  and  see  ante,  p.  585,  as  to  the  practice  in  equity. 

In  one  case  section  46  of  the  C.  L.  P.  Act  (see  ante,  p.  39,  n.)  was  made  use 
of  in  connection  with  a  motion  for  a  rule  nisi  against  a  defendant  for  attach- 
ment for  default  in  answering,  in  order  to  assist  the  court  on  the  further 
hearing  of  the  rule :  Morgan  v.  Alexander,  32  L.  T.  34  (the  defendant  being- 
an  underwriter  whose  existence  was  in  doubt) :  see  also  Moline  v.  Tasmanian 
E.  Go.  cited  ante,  p.  76,  where  it  was  made  use  of  for  the  purpose  of  enabling 
the  court  to  determine  whether  to  order  a  further  answer. 


*  By  section  51  of  the  C.  L.  P.  Act,  1854,  any  party  or  officer  omitting 
without  just  cause  sufficiently  to  answer  all  questions  as  to  which  a  discovery 
might  be  sought  within  the  proper  time  (ten  days)  or  such  extended  time  as 
a  court  or  judge  might  allow  should  be  deemed  to  have  committed  a  contempt 
of  court  and  liable  to  be  proceeded  against. 
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Where  an  order  for  an  affidavit  of  documents  was  under 
appeal,  on  motion  for  attachment  Kay,  J.  made  the  order  but 
directed  that  it  should  not  be  drawn  up  at  all  if  the  appeal 
should  succeed,  and  if  it  should  fail  not  until  omission  to  file 
an  affidavit  within  two  days  after  the  appeal,  the  costs  in  case 
of  the  appeal  succeeding  to  be  reserved :  MeMor  v.  Thomvson, 
W.  N.  83,  p.  128. 

An  order  for  an  account  under  Ord.  XV.  or  for  the  names 
of  partners  in  a  firm  under  Ord.  XVI.  r.  14  is  not  an  order 
for  discovery,  and  cannot  therefore  be  enforced  by  attachment 
under  Ord.  XXXI.  r.  21  :  Pyke  v.  Keene,  24  W.  E.  322. 

Ord.  LII.  r.  4,  requiring  service  of  copies  of  the  affidavits 
to  be  used  on  the  motion  for  attachment  with  the  notice 
of  motion  applies  to  this  rule  :  Litchfield  v.  Jones,  32  W  E 
288. 

Service  of  an  order  for  interrogatories*  or  discovery  or 
inspection  made  against  any  party  or  his  solicitor  shall  be 
sufficient  service  to  found  an  application  for  an  attachment 
for  disobedience  to  the  order.  But  the  party  against  whom 
the  application  for  an  attachment  is  made  may  show  in 
answer  to  the  application  that  he  has  had  no  notice  or  know- 
ledge of  the  order :  Eule  22.  A  solicitor  upon  whom  an  order 
against  any  party  for  interrogatories  or  discovery  or  inspec- 
tion is  served  under  the  last  preceding  rule,  who  neglects 
without  reasonable  excuse  to  give  notice  thereof  to  his  client 
shall  be  liable  to  attachment :  Eule  23. 

Ord.  XLI.  r.  5,  providing  that  the  copy  of  the  order  must  be  endorsed 
with  a  notice  to  the  effect  that  in  the  event  of  disobedience  the  party  will  be 
liable  to  process  of  execution  applies  not  only  to  orders  requiring  personal 
service,  but  also  to  cases  where  as  under  these  rules  the  order  can  be  served  on 
the  solicitor :  nor  is  a  failure  to  so  indorse  it  waived  by  any  acknowledgment 
of  notice,  as  by  taking  out  a  summons  for  time :  Hampden  v.  Wallis,  W.  N. 
84,  p.  138  :   32  W.  R.  808  :  reversing  Chitty,  J.  28  S.  J.  532. 

It  was  held  that  the  four  days'  older  in  Joi/ v.  Hadley  {see  ante,  p.  569)  was 
within  the  terms  of  this  rule. 


*  The  old  rule  did  not  expressly  include  interrogatories,  but  it  was  held  to 
apply  to  an  order  to  answer  interrogatories  :  Se  Mttkaster,  47  L.  J.  Oh.  609. 
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III.   Where  the  Plaintiff  is  in  Default,  Dismissal  of  the  Action. 

If  any  party  fails  to  comply  with  any  order  to  answer 
interrogatories,  or  for  discovery  or  inspection  of  documents, 
he  shall  be  liable  to  attachment  (see  as  to  attachment  ante, 
Section  II.).  He  shall  also  if  a  plaintiff  be  liable  to  have 
his  action  dismissed  for  want  of  prosecution  ....  and  the 
party  interrogating  may  apply  to  the  court  or  a  judge  for  an 
order  to  that  effect,  and  an  order  may  be  made  accordingly  : 
Eule  21. 

This  rule  is  not  imperative  :  Hartley  v.  Owen,  34  L.  T.  752 
(cited  ante,  p.  88)  :  Kennedy  v.  Lyell,  W.  N.  82,  p.  137. 
An  order  will  not  be  made  unless  the  court  is  satisfied  that 
the  plaintiff  is  endeavouring  to  avoid  a  fair  discovery :  Dan- 
mllier  v.  Myers,  "W.  N.  83,  p.  58.  Where  an  answer  is  not 
so  palpably  insufScient  as  to  show  want  of  bona  fides,  the 
proper  course  is  to  proceed  under  rule  11  and  not  move  to 
dismiss  the  action :  Kennedy  v.  Lyell  (second  insuflicient 
answer) :  and  see  ante,  p.  584. 

In  Danvillier  v.  Myers  the  plaintiff  having  already  produced  some  books 
before  the  referee  was  ordered  to  make  a  further  production :  on  motion  to 
dismiss  the  action  for  non-oompKanoe  with  this  order,  the  Court  of  Appeal 
allowed  the  motion  to  stand  over  to  enable  the  plaintiff  to  file  an  affidavit : 
the  plaintiff  put  in  an  affidavit  to  the  effect  that  he  had  no  other  documents 
relating  to  the  particular  matter :  the  court  on  inspecting  the  books  ah-eady 
produced  was  satisfied  that  the  plaintiff  was  not  making  fair  discovery  and 
was  keeping  back  documents,  and  affirmed  the  order  dismissing  the  action. 

Where  an  order  for  an  affidavit  of  documents  is  made  on 
two  or  more  plaintiffs,  and  they  have  not  all  joined  in  the 
affidavit,  the  court  will  not  dismiss  the  action  if  it  is  shown 
satisfactorily  that  the  plaintiffs  who  have  not  joined  are  not 
in  a  condition  to  make  an  affidavit :  Cotton,  L.  J.  in  Raffalo- 
vitch  V.  Wilson,  7  Q.  B.  D.  p.  361. 

See  also  Hartley  v.  Owen,  cited  ante,  p.  88,  where  an  order 
was  refused. 

The  court  will  not  go  on  staying  proceedings  for  ever.  It 
has  the  right  to  go  further  and  to  say  that  after  a  proper 
interval  the  proceedings  which  have  been  stayed  shall  be 
altogether  expelled  from  the  court  and  any  property  which 
has  been  taken  possession  of  be  restored  to  the  person  from 
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whom  it  was  taken  :  Republic  of  Liberia  v.  Boi/e,  1  App.  Cas. 
pp.  143 — 144  (see  further  as  to  this  case,  ante,  p.  86). 

In  Princess  of  Waks  v.  Liverpool,  3  Sw.  567,  Lord  Eldon 
made  an  order  for  the  bill  to  be  dismissed  in  default  of  pro- 
duction of  a  certain  document  within  a  limited  time  (see 
further  as  to  this  case,  ante,  p.  248). 

The  order  generally  allows  a  further  limited  time  for 
giving  the  discovery :  see  Hejmblio  of  Liberia  y.  Boy  e:  Carter  r. 
Stubbs,  post :  but  see  an  exceptional  case  Danvillier  v.  Myers, 
ante  :  see  also  as  to  striking  out  the  defence  ^osif,  p.  690. 

The  whole  action  will  be  dismissed  although  the  discovery 
in  respect  of  which  the  plaintiff  is  in  default  may  have 
reference  only  to  a  particular  portion  of  the  claim  :  Danvillier 
V.  Myers. 

The  order  will  be  made  although  the  plaintiff's  default  is 
not  in  giving  no  discovery  but  in  giving  insufficient  dis- 
covery :  see  Kennedy  v.  Lycll,  W.  N.  83,  p.  137 :  as  in 
chancery,  for  an  insufficient  answer  was  no  answer :  Dan.  Ch. 
Pr.  448,  citing  King  v.  Bryant,  6  L.  J.  Ch.  151  :  Davis  v. 
Davis,  2  Atk.  24 :   Turner  v.  Ttirner,  4  Yes.  419. 

The  time  for  appealing  against  an  order  dismissing  the  action 
for  want  of  prosecution  may  be  enlarged  under  Ord.  LXIY. 
r.  7,  even  after  the  order  has  taken  effect  and  the  action  has 
become  thereby  dismissed  :  and  the  judge  having  so  enlarged 
the  time  may  vary  the  order :  Carter  v.  Stubbs,  6  Q.  B.  D. 
116  :  Burke  v.  Booney,  4  0.  P.  D.  226  :  as  by  extending  the 
time  for  giving  the  discovery :  Carter  v.  Stubbs,  where,  an 
order  having  been  made  on  the  plaintiff  to  answer  inter- 
rogatories within  seven  days,  and  in  default  his  action  to  be 
dismissed,  and  his  answer  having  been  filed  on  the  eighth 
day,  the  order  was  varied  by  substituting  fourteen  for  seven 
days :  and  see  Gibson  v.  Sykes,  28  S.  J.  533. 
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IV.  Where  the  Defendant  is  in  Default,  striking  out  his  Defence. 

If  any  party  fails  to  comply  with  any  order  to  answer 
interrogatories,  or  for  discovery  or  inspection  of  documents 
he  shall  be  liable  to  attachment  (see  as  to  attachment  ante, 
Section  II).  He  shall  also  ....  if  a  defendant  be  liable 
to  have  his  defence,  if  any,  struck  out,  and  to  be  placed  in 
the  same  position  as  if  he  had  not  defended,  and  the  party 
interrogating  may  apply  to  the  court  or  a  judge  for  an  order 
to  that  effect,  and  an  order  may  be  made  accordingly : 
Eule  21. 

The  practice  as  to  taJdng  bills  pro  oonfesso  in  chancery  was  regulated  by 
1  Will.  IV.  0.  36  and  Consol.  Ord.  XXII.  An  order  could  only  be  made 
where  the  defendant  was  deemed  to  have  absconded  to  avoid  or  to  hare 
refused  to  obey  the  process  of  the  court :  but  where  the  plaintijEE  was  unable 
with  due  diligence  to  procure  a  writ  of  attachment  or  any  subsequent  pro- 
cess for  want  of  answer  to  be  executed  against  him  by  reason  of  hia  being 
out  of  the  jurisdiction  of  the  court  or  being  concealed  or  for  any  other  cause, 
the  defendant  was  to  be  so  deemed.  The  court  had  a  discretion  as  to  making 
the  order.  See  as  to  where  the  defendant  was  resident  abroad  Zulueta  t. 
Vincent,  15  Beav.  272 :  Jarvis  t.  Shand,  13  L.  T.  403  :  BeU  y.  Ogle,  2  Ha.  623. 


This  rule  is  not  imperative :  see  ante,  Section  III.  as  to 
where  the  plaintiff  is  in  default:  and  Gibson  v.  Sykes,  28 
8.  J.  533,  where  an  order  striking  out  a  defence  and  counter- 
claim and  entering  judgment  for  the  plaintiff  for  default  iu 
answering  interrogatories  was  reversed  on  appeal.  Orders 
for  striking  out  the  defence  were  made  in  Twycross  v.  Grant, 
W.  ]Sr.  76,  pp.  201,  229,  for  default  in  answering :  in  Anon. 
W.  N.  76,  p.  204,  and  Fisher  v.  Hug/ies,  25  W.  E.  628,  for 
default  in  filing  an  affidavit  of  documents. 

The  order  generally  allows  the  party  a  further  limited  time 
for  giving  the  discovery:  Ttcycross  v.  Grant:  Anon.:  and 
see  Gibson  v.  Sykes:  and  see  as  to  dismissing  the  plaintiff's 
action  ante,  Section  III. :  as  in  chancery  where  an  order 
was  made  to  take  the  bUl  pro  conf esso  :  Courage  v.  Wardell, 
4  Ha.  481. 

In  chancery  after  an  order  to  take  the  bill  pro  confesso  had  been  obtained 
the  court  would  discharge  the  order  if  there  had  been  no  unreasonable  delay, 
and  the  defendant  came  in  upon  any  reasonable  ground  of  indulgence :  but 
it  might  insist  upon  looking  at  the  answer  which  was  proposed  to  be  put  in 
in  order  to  see  that  it  was  a  proper  one :  Dan.  Ch.  Pr.  4i8  :  Hearne  v  Oaikic 
11  Ves.  77.  ■  ■    y        > 
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If  tlie  defence  is  struck  out  the  defendant  is  in  default  and 
Ord.  LYII.  applies  :  Fis/iery.  Sughes,  25  W.  E.  528. 

So  it  is  conceived  the  plaintiff  could  if  necessary  get  an 
extension  of  time  for  any  step  he  may  wish  to  take  in  the 
action  :  see  for  instance  Westminster,  ^c.  Co.  v.  Claytoii,  12 
W.  li.  124,  where  the  time  for  amending  the  hill  was  extended 
until  ten  days  after  the  defendant  should  have  filed  his 
affidavit  of  documents.  See  also  Ord.  XIX.  r.  8  as  to  par- 
ticulars. 
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COSTS. 

I.   Generally. 

The  following  rules  deal  with  the  costs  of  discovery  (see  as 
to  the  rules  dealing  with  the  preliminary  deposit  as  security 
for  the  costs  of  discovery  post,  Section  II.) : — 

In  adjusting  the  costs  of  the  cause  or  matter  inquiry  shall  at  the  instance 
of  any  party  be  made  into  the  propriety  of  exhibiting  such  interrogatories, 
and  if  it  is  the  opinion  of  the  taxing  ofBcer  or  of  the  court  or  judge,  either 
with  or  without  an  application  for  enquiry,  that  such  interrogatories  have 
been  exhibited  unreasonably,  vexatiously  or  at  improper  length,  the  costs 
occasioned  by  the  said  interrogatories  and  the  answers  thereto  shall  be  paid 
in  any  event  by  the  party  in  default :  Ord.  XXXI.  r.  3. 

The  court  or  a  judge  may  at  the  hearing  of  any  cause  or  matter,  or  upon 
any  application  or  proceeding  in  any  cause  or  matter  in  court  or  at  chambers, 
and  whether  the  same  is  objected  to  or  not,  direct  the  costs  of  any  indorse- 
ment on  a  writ  of  summons,  pleading,  summons,  afEdavit,  evidence,  notice 
requiring  a  statement  of  claim,  notice  to  produce,  admit,  or  cross-examine 
witnesses,  account,  statement,  procuring  discovery  by  interrogatories  or 
order,  applications  for  time,  bills  of  costs,  service  of  notice  of  motion  or 
summons,  or  other  proceeding,  or  any  part  thereof,  which  is  improper,  vexa- 
tious, unnecessary,  or  contains  vexatious  or  unnecessary  matter,  or  is  of  un- 
necessary length,  or  caused  by  misconduct  or  negligence,  to  be  disallowed, 
or  may  direct  the  taxing  officer  to  look  into  the  same  and  to  disallow  the 
costs  thereof,  or  of  such  part  thereof  as  he  shall  find  to  be  improper,  unneoes- 
'  sary,  vexatious,  or  to  contain  unnecessary  matter,  or  to  be  of  unnecessary 
length,  or  caused  by  misconduct  or  negligence  ;  and  in  such  case  the  party 
whose  costs  are  so  disallowed  shall  pay  the  costs  occasioned  thereby  to  the 
other  parties ;  and  in  any  case  where  such  question  shall  not  have  been 
raised  before  and  dealt  with  by  the  court  or  judge,  it  shall  be  the  duty  of  the 
taxing  officer  to  look  into  the  same  (and,  as  to  evidence,  although  the  same 
may  be  entered  as  read  in  any  decree  or  order)  for  the  purpose  aforesaid,  and 
thereupon  the  same  consequences  shall  ensue  as  if  he  had  been  specially 
directed  to  do  so :  and  in  the  Queen's  Bench  Division  the  master  shall  make 
such  order  as  may  be  required  to  effect  the  object  of  this  regulation : 
Ord.  LXV.  r.  27  (20). 

In  every  cause,  or  matter,  the  costs  of  discovery,  by  interrogatories  or 
otherwise,  shall,  unless  otherwise  ordered  by  the  court  or  a  judge,  be  secured 
in  the  first  instance  as  provided  by  Rule  26  of  this  Order,  by  the  party  seek- 
ing such  discovery,  and  shall  be  allowed  as  part  of  his  costs  where,  and  only 
where,  such  discovery  shall  appear  to  the  judge  at  the  trial,  or  if  there  is  no 
trial,  to  the  court  or  a  judge,  or  shall  appear  to  the  taxing  officer,  to  have 
been  reasonably  asked  for :  Ord.  XXXI.  r.  25  :  see  as  to  rule  26  post.  Sect.  II. 
As  to  inspection  of  documents  under  Ord.  XXXI.  r.  15,  no  allowance  is  to 
be  made  for  any  notice  or  inspection,  unless  it  is  shown  to  the  satisfaction  of 
the  taxing  officer  that  there  were  good  and  sufficient  reasons  for  giving  such 
notice  and  making  such  inspection :  Ord.  LXV.  r.  27  (17). 

See  further  as  to  the  costs  of  inspection  ante,  p.  17o :  of 
copies  ante,  p.  174 :  of  deposit  in  court  ante,  pp.  167,  168. 

See  as  to  the  costs  of  inspection  of  property  ante,  p.  577. 

See  as  to  the  costs  of  a  prolix  affidavit  of  documents  ante, 
p.  229. 
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See  as  to  the  costs  of  unnecessary  discovery  by  way  of 
interrogatories  ante,  pp.  107,  122. 

See  as  to  the  costs  of  prolix  or  unnecessary  answers  ante, 
p.  123. 

The  costs  of  giving  discovery  are  (subject  to  the  matters 
stated  in  the  above  references,  and  see  in  particular  Mitchell 
V.  Barley,  8{c.  Co.  10  Q.  B.  D.  p.  458,  where  it  would  seem 
to  have  been  laid  down  that  the  judge  must  direct  how  the 
costs  of  inspection  are  to  be  paid  or  they  cannot  be  recovered, 
and  that  the  common  practice  was  to  deal  with  the  costs  of 
answering  interrogatories  or  inspecting  documents  before 
answer  or  inspection ;  but  qu.  see  ante,  p.  175)  costs  in  the 
cause.  The  costs  of  perusing  interrogatories  before  the  hear- 
ing of  a  successful  demurrer  to  the  whole  bill  were  disallowed, 
for  perusal  was  unnecessary  :  Ernest  v.  Partridge,  2  N.  E. 
232. 

The  costs  of  giving  discovery  are  incident  to  the  application 
for  the  discovery  when  provision  is  made  for  them  in  the 
order  made  on  the  application,  and  they  are  therefore  in  the 
judge's  discretion,  and  not  subject  to  appeal,  and  fall  within 
section  149  of  the  Jud.  Act,  1873  :  Mitchell  v.  Barley,  ^c. 
Co.:  and  see  Ord.  LXV.  r.  1. 

The  costs  of  drawing  and  delivering  interrogatories  are 
(subject  as  above)  costs  in  the  cause.  The  costs  of  interroga- 
tories prepared  but  not  used  will  not  as  a  rule  be  allowed 
unless  under  special  circumstances,  as  where  an  arrangement 
was  come  to  between  the  parties  to  save  the  expense  of  an 
answer  by  admissions  :  Bavies  v.  Marshall,  1  Dr.  &  Sm.  564. 

The  costs  of  applications  for  discovery,  if  the  application  is 
allowed,  are  made  costs  in  the  cause  by  the  order.  This  was 
so  even  where  special  leave  was  given  under  the  old  rules  to 
interrogate  after  the  close  of  the  pleadiags  :  London  and  Pro- 
vincial, 8fc.  Co.  V.  Bavies,  5  Ch.  D.  775. 

See  as  to  the  costs  of  applications  having  reference  to  the 
place  of  production  ante,  p.  173. 

See  as  to  the  costs  of  applications  for  further  time  for 
giving  discovery  ante,  p.  143. 

On  applications  for  further  answers  to  interrogatories  the 
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ordinary  rule  is  to  apportion  the  costs  of  the  application 
according  to  the  relative  success  of  the  parties :  but  the  costs 
have  sometimes  been  made  costs  in  the  cause :  see  lie  Sutcliffe, 
Alison  v.  Alison,  44  L.  T.  p.  648. 

See  as  to  the  costs  of  a  viva  voce  examination  under 
Eule  11,  Vicarij  v.  G.  N.  B.  Co.  ante,  p.  147. 

See  as  to  the  costs  of  attachment  a?ite,  p.  586. 


II.  Preliminary  Deposit  as  Security  for  Costs. 
Eule  25.     See  ante,  p.  592. 

Rule  26.  Any  party  seeking  discovery  by  interrogatories  shall,  before 
delivery  of  interrogatories,  pay  into  court  to  a  separate  account  in  tbe  action, 
to  be  called  "  security  for  costs  account "  to  abide  further  order,  the  sum  of 
61.  and,  if  the  number  of  folios  exceeds  five,  the  further  sum  of  \0s.  for 
every  additional  foUo.  Any  party  seeking  discovery  otherwise  than  by  in- 
terrogatories shall,  before  making  application  for  discovery,  pay  into  court, 
to  a  like  account,  to  abide  further  order,  the  sum  of  bl.,  and  may  be  ordered 
further  to  pay  into  court  as  aforesaid  such  additional  sum  as  the  court  or  a 
judge  shall  direct.  The  party  seeking  discovery  shall,  with  his  interroga- 
tories or  order  for  discovery,  serve  a  copy  of  the  receipt  for  tho  said  payment 
into  court,  and  the  time  (see  as  to  this  ante,  p.  143)  for  answering  or  making 
discovery  shall  in  all  cases  commence  from  the  date  of  such  service. 

Eule  27.  "Unless  the  court  or  a  judge  shall  at  or  before  the  trial  other- 
wise order,  the  amount  standing  to  the  credit  of  the  "  security  for  costs 
account  "  in  any  cause  or  matter,  shall  after  the  cause  or  matter  has  been 
finally  disposed  of  be  paid  out  to  the  party  by  whom  the  same  was  paid  in  on 
his  request,  or  to  his  solicitor  on  such  party's  written  authority,  in  the  event 
of  the  costs  of  the  cause  or  matter  being  adjudged  to  him,  but  in  the  event 
of  the  court  or  judge  ordering  him  to  pay  the  costs  of  the  cause  or  matter, 
the  amount  in  court  bhall  be  subject  to  a  lien  for  the  costs  ordered  to  be  paid 
to  any  other  party. 

See  Rule  27a,  post,  p.  643. 

The  general  principle  of  these  rules  is  that  a  person  seeking 
discovery  is  to  give  security  for  costs,  the  object  being  to  put 
a  check  on  applications  for  discovery,  and  that  a  sort  of 
pledge  should  be  given  that  it  is  really  required  :  Compagnie, 
&;c.  du  Facifique  v.  Guano  Co.  W.  N.  83,  p.  166 :  Smith  v. 
Beed,  W.  N.  83,  p.  196  :  Henderson  v.  Bipley,  W.  N.  84, 
p.  85. 

The  deposit  is  intended  for  the  protection  of  the  cHents 
themselves :  Aste  v.  Stunmore,  13  Q.  B.  D.  326,  p.  329. 
The  rule  as  to  deposit  is  not  imposed  solely  for  the  benefit  of 
the  party  from  whom  the  discovery  is  sought :  Hall  v.  Liardet, 
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W.  N.  83,  p.  175,  approved  in  Aste  v.  Stunmore,  p.  329 : 
and  see  tHs  case  further  cited  ante,  p.  91,  in  reference  to  the 
object  of  the  leave  of  the  court  being  required  to  administer 
interrogatories  under  the  new  Eule  1. 

The  liability  of  the  party  to  make  the  deposit  cannot 
therefore  be  waived  by  the  party  from  whom  the  discovery 
is  sought :  that  is  to  say,  a  judge  is  not  bound  to  dispense 
■with  the  deposit  and  to  "  order  otherwise  "  (under  Eule  25) 
simply  because  the  parties  choose  to  agree  that  there  shall  be 
no  deposit:  semble,  the  judge  has  a  discretion  in  such  a 
case :  Asfe  v.  Stunmore,  pp.  328 — 330  (where  the  parties 
were  rich). 

It  is  no  reason  for  relieving  plaintiils  from  giving  security 
that  as  foreigners  they  have  already  been  compelled  to  give 
security  for  costs  of  the  action  :  Compagnie,  ^c.  du  Pacifique 
T.  Guano  Co.  W.  N.  83,  p.  166. 

Poverty  is  a  ground  for  dispensing  with  security  for  costs  : 
Burr  V.  Hubbard  (cited  ante,  p.  93)  :  Compagnie,  8fc.  du 
Pacifique  v.  Chiano  Co. :  Smith  v.  Went  (cited  ante,  p.  93)  : 
Henderson  v.  Ripley,  where  the  application  to  dispense  was 
refused,  the  action  being  supported  by  public  subscription. 

Where  interrogatories  are  delivered  to  more  than  one 
defendant  a  deposit  must  be  made  in  respect  of  each  set  of 
interrogatories  that  he  delivers,  that  is  to  say  in  respect  of 
each  defendant :  Smith  v.  Reed,  W.  N.  83,  p.  196 :  Campbell 
v.  Poulett,  W.  N.  84,  p.  48.  But  contra  apparently  in  The 
Wickham,  53  L.  T.  236,  a  co-ownership  action,  where,  the 
plaintifE  having  administered  interrogatories  to  be  separately 
answered  by  each  of  thirty-four  defendants,  Butt,  J.  held 
that  Ord.  XXXI.  r.  26  gave  no  power  to  make  such  an  order. 

But  one  deposit  is  sufficient  on  an  application  for  an  order 
for  an  affidavit  of  documents  against  plaintiffs  :  Campbell  v. 
Poulett. 

Discovery  under  Eules  25  and  26  means  such  discovery  as 
has  been  referred  to  in  the  previous  rules  of  this  Order :  Law 
V.  Budd,  W.  N.  83,  p.  166. 

No  security  for  costs  is  necessary  before  application  for  an 
order  for  an  affidavit  and  production  of  ship's  papers  in 
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actions  against  underwriters,  see  ante,  p.  560,  for  sucli  an 
order  is  a  matter  of  course,  and  differs  from  ordinary  orders 
for  discovery :  ibid. 

The  interrogatories  may  be  set  aside  if  the  proper  deposit 
is  not  made  :  Smith  v.  Reed,  W.  N.  83,  p.  196.  But  qu.  as 
to  the  necessity  for  such  an  order,  for  the  party  is  not  bound 
to  give  discovery  unless  and  until  the  deposit  is  made  :  see 
Eule  26. 

The  deposit  is  security  for  the  general  costs  of  the  action, 
and  therefore  cannot  be  paid  out  to  the  party  in  the  event  of 
his  subsequently  determining  to  dispense  with  the  discovery : 
Juhh  V.  Bibbs,  W.  N.  83,  p.  208  ;  see  also  Bates  v.  Burchell, 
28  S.  J.  443. 
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MISCELLAJJEOUS. 

I.  As  fo  Discorery  being  on  Oath. 

AH  discovery  must  be  on  oatli  except  in  the  case  of  persons 
exempted  by  statute  *  (see  post  as  to  persons  entitled  to  the 
privilege  of  peerage,  officers  of  the  Crown,  and  foreign 
sovereigns).     See  the  rules  of  Ord.  XXXI.  2}ost,  App.  Ch.  II. 

The  answer  in  chancery  must  have  been  put  in  upon  oath 
except  in  the  case  of  persons  entitled  to  the  privilege  of 
peerage  who  answered  on  protestation  of  honour,  corporations 
aggregate  who  answered  under  their  common  seal,  and  per- 
sons exempted  from  taking  an  oath  by  any  statute  in  that 
behalf :  Consol.  Ord.  XY.  r.  6 :  and  see  Eedes.  PI.  10  and 
cases  there  cited  as  to  Quakers,  &e.  :  and  post  as  to  persons 
entitled  to  privilege  of  peerage. 

Qu.  as  to  persons  entitled  to  the  privilege  of  peerage  who 
answered  in  chancery  on  protestation  of  honour :  Consol. 
Ord.  XV.  r.  6  :  Beam.  Ch.  0.  pp.  105,  261 :  Eedes.  PI.  10  : 
Meers  v.  Stourton,  1  P.  W.  146  :  2  Salk.  512  :  Datcson  v.  Mlis, 
IJ.  fiW.  526  :  Peacock  v.  Bedford,  1  V.  &  B.  187  :  Robinson 
V.  Eokeby,  8  Ves.  601  (Irish  peer) :  Gilpin  v.  Southampton, 
18  Ves.  470  (peeress)  :  Hamilton  v.  Gerrard,  Prec.  in  Ch.  92 
(peeress — production  of  documents  on  honour  as  part  of  her 
answer). 

A  bishop  answered  on  oath  :  Sarum  v.  Sarum,  Toth.  74. 

See  as  to  the  Att.-Gen.  and  other  officers  of  the  Crown 
ante,  p.  70. 

See  as  to  a  foreign  sovereign  ante,  p.  72. 

An  answer  to  interrogatories  made  abroad  without  oath 
but  by  way  of  declaration  before  a  burgomaster  was  allowed 

•  By  section  100  of  the  Jud.  Act,  1873,  oatli  shall  include  a  solemn  af- 
fiimation  and  statatory  declaration. 
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to  be  filed  by  consent  since  tile  Jud.  Act :  Bacon  v.  Turner, 
W.  N.  76,  p.  292. 


II.  As  to  Appeals  from  Orders  for  Discovery. 

Appeals  except  on  points  of  principle  are  nearly  always 
fruitless :  the  exercise  of  the  judge's  discretion  will  not  be 
interfered  with  unless  he  has  proceeded  on  a  wrong  principle : 
see  ante,  p.  101 :  Eade  v.  Jacobs,  3  Ex.  D.  p.  337.  It  was  so 
at  common  law  :  see  Day,  G.  L.  P.  308  and  ante,  p.  101. 

See  as  to  appeals  where  judges  at  the  request  of  the  parties 
inspect  documents  to  decide  as  to  their  production  ante,  p.  233. 

In  early  cases  it  seems  an  order  for  production  would  not 
be  stayed  pending  its  appeal  unless  in  exceptional  circum- 
stances :  see  Walburn  v.  Ingilby,  1  M.  &  K.  79  :  Storey  t. 
Lennox,  1  M.  &  C.  685.  But  the  practice  is  now  otherwise. 
In  Kelly  v.  Mutton,  15  W.  E.  916,  orders  had  been  made  for 
inspection  and  for  deposit  in  court :  the  documents  were  de- 
posited, but  pending  appeal  it  was  ordered  that  the  party 
should  not  be  at  Hberty  to  inspect  them.  So  an  order  for 
inspection  of  a  manufacturing  process  was  stayed  pendiag 
appeal  therefrom  :  Flower  v.  Lloyd,  20  S.  J.  584. 


III.  As   to  Discovery  from  Foreigners   or  Persons   resident 
Abroad. 

Interrogatories  would  be  allowed  to  be  delivered  to  a 
plaintiff  foreigner  resident  abroad  at  common  law :  Fohl  v. 
Young,  25  L.  J.  Q.  B.  23. 

An  order  for  discovery  of  documents  will  be  made  in  an 
action  in  rem  against  the  owners  of  a  foreign  ship  resident 
abroad  but  reasonable  time  will  be  allowed  for  giving  the 
discovery :  The  Emma,  34  L.  T.  742. 

Where  a  defendant  was  out  of  the  jurisdiction  it  was  said 
under  the  old  rules  that  leave  to  serve  interrogatories,  if  any 
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should  be  delivered,  should  he  provided  with  the  leave  to 
serve  the  writ :  Young  v.  Brassey,  1  Ch.  D.  277.  And  in  an 
action  where  under  the  present  Eule  1  no  order  is  necessary 
to  interrogate  the  same  course  should  he  adopted. 


IV.  As   to   the  Right   to  Discovery   ichere  the  Pleadings  are 
amended. 

In  respect  of  new  matter  introduced  by  amendment  the 
party  has  the  same  right  to  discover  as  in  respect  of  the 
original  pleadings.  A  plaintifi  in  chancery  was  entitled  to 
have  a  further  affidavit  of  documents,  where  he  had  amended 
his  bUl,  relating  to  the  further  matters  mentioned  in  the 
amendments  :  Warden  v.  Peddington,  32  Beav.  639.  So  also 
he  had  an  absolute  right  to  file  fresh  interrogatories  in  respect 
of  the  new  matter  introduced  by  amendment :  Dan.  Ch.  Pr. 
408  :  or,  before  answer  put  in  to  the  origiaal  bill,  to  get  an 
order  of  course  to  amend  the  interrogatories  as  well  as  the 
bill :  Braithw.  Pr.  309  :  and  see  ante,  p.  149. 

The  amendment  must  have  been  substantial :  the  matter 
must  have  been  really  new  :  see  Wich  v.  Parker,  22  Beav.  59, 
pp.  66—68  :  Buncoinhe  v.  Bavis,  1  Ha.  184,  p.  193 ;  Hill  v. 
Northern  Buenos  Ayres,  8fc.  Co.  41  L.  J.  Ch.  69. 

The  same  iaterrogatory  may  bear  a  different  meaning 
when  tested  by  reference  to  the  amended  pleading.  Though 
where  the  bill  was  amended  the  defendant  could  not  be  ordered 
to  answer  an  interrogatory  already  (technically  or  actually) 
sufficiently  answered,  this  was  not  so  where  its  purport  had 
been  enlarged  or  altered  by  the  amendment :  see  ^.  G.  v. 
Bees,  12  Beav.  50 :  Partridge  v.  Raycroft,  11  Ves.  p.  581 : 
Mazarredo  v.  Maitland,  3  Mad.  pp.  71—72  :  Buncombe  v. 
2)flTOS,pp.  193— 194:  Wich\.Parker,-p.68:  Dan.  Ch.  Pr.  663. 

The  following  technicality  in  the  old  chancery  practice  can 
have  no  place  under  the  present  practice  :— 

As  to  the  matter  which  was  also  in  the  original  bill  a  plaintiff  in  chancery 
bv  amendiQg  his  bill  admitted  the  answer  to  the  original  bill  to  be  sufficient 
and  therefore  was  not  entitled,  without  special  leave;   Denis  ».  BocMism, 
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4  Jar.  N.  S.  298 :  Dan.  Ch.  Pr.  408 :  which  would  be  refused  where  there 
was  laches :  Southampton,  i'C.  Co.  v.  Rawlins,  12  "W.  R.  285 :  10  Jur.  N.  S. 
118:  to  interrogate  thereto:  Dan.  Ch.  Pr.  408—409,  663—664:  Brake  v. 
Sijmes,  2  D.  a.  F.  &  J.  81 :  Ovey  t.  Leighton,  2  S.  &  S.  234 :  Wich  v.  Parker, 
22  Beav.  59  ;  nor  did  it  mate  any  difference  that  he  had  not  interrogated  at 
all  to  his  original  bill  and  the  defendant  had  put  in  a  voluntary  answer : 
Denis  t.  Sochusen,  4  Jur.  N.  S.  298 :  but  otherwise  if  he  amended  his  biU 
before  the  expiration  of  the  time  for  filing  interrogatories  to  the  original 
bill :  Dan.  Ch.  Pr.  408. 


V.  As  to  Beading  part  of  an  Answer  to  Interrogatories. 

Any  party  may,  at  the  trial  of  a  cause,  matter,  or  issue,  use  in  evidence 
any  one  or  more  of  the  answers  or  any  part  of  an  answer*  of  the  opposite 
party  to  interrogatories  without  putting  in  the  others  or  the  whole  of  such 
answer*:  provided  always,  that  in  such  case  the  judge  may  look  at  the 
whole  of  the  answers,  and  if  he  shall  be  of  opinion  that  any  others  of  them 
are  so  connected  with  those  put  in  that  the  last-mentioned  answers  ought  not 
to  be  used  without  them,  he  may  direct  them  to  be  put  in.     Rule  24. 

Part  even  of  a  paragraph  may  be  read  alone  :  see  Cotton, 
L.  J.  in  Li/ell  \.  Kennedy  (cited  ante,  p.  392). 

When  an  admission  is  read  everything  ought  to  be  read 
which  is  fairly  connected  with  that  admission,  but  not  a  pas- 
sage not  connected  in  sense  or  substance  with  that  admission, 
though  in  his  answer  the  party  may  have  claimed  to  do  so  : 
see  Cotton,  L.  J.  in  Lyell  v.  Kennedy  (cited  ante,  p.  392),  where 
the  party  craved  leave  to  refer  to  his  former  answer  to  other 
interrogatories.  See  further  as  to  this  case  in  connection 
with  this  point  ante,  pp.  117,  120. 

In  chancery  on  a  bill  for  relief  a  plaintiii  was  entitled  to  read  any  part  of 
the  answer  without  reading  the  whole.  But  where  he  read  any  passage,  the 
defendant  was  entitled  to  have  read  any  explanatory  passages  whether  con- 
nected in  point  of  grammatical  construction  or  separated  by  other  passages 
referring  to  distinct  subjects :  Nurse  v.  Bunn,  5  Sim.  225 :  or  where  the 
plaintifiE  read  a  passage  relating  to  one  part  of  a  subject,  the  defendant 
might  read  another  passage  relating  to  another  part  of  the  subject,  though 
not  in  the  same  sentence,  if  it  were  connected  in  meaning  with  the  first 
passage  :  Bade  v.  Whitehureh,  3  Sim.  562  :  and  see  Miller  v.  6ow,  post :  but 
not  another  passage  though  connected  by  "but  "or  "  and,"  unless  explana- 
tory :  Davis  v.  Spurlinff,  1  R.  &  M.  p.  68.  "  Where  a  plaintiff  chooses  to  read 
a  passage  from  a  defendant's  answer  he  reads  all  the  circumstances  stated  in 
the  passage.  If  the  passage  so  read  contains  a  reference  to  any  other  pas- 
sage or  to  a  fact  stated  in  any  other  passage,  that  other  passage  must  be 
read  also :  but  it  is  to  be  read  only  for  the  purpose  of  explaining,  so  far  as 


*  The  words  "or  any  part  of  the  answer"  and  "or  the  whole  of  such 
answer"  were  not  in  the  old  rule,  see  ante,  p.  118. 
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explanation  may  be  necessary,  the  passage  previously  read  in  wHch  the 
reference  to  it  is  made.  If,  in  the  passage  thus  referred  to,  new  facts  and 
oiroumstauces  are  introduced  in  grammatical  connection  with  that  which 
must  be  read  for  the  purpose  of  explaining  the  reference,  the  facts  and  cir- 
cumstances so  introduced  are  not  to  be  considered  as  read:"  Lord  Eldon  in 
Dartlett  v.  Gillard,  3  Euss.  156,  p.  157.  See  also  Ormond  v.  Stitehinson, 
13  Ves.  p.  53 ;  and  Connop  v.  Hayu-ard,  post.  See  also  post  as  to  reading  the 
interrogatories  in  the  case  of  an  answer  to  a  bill  of  discovery. 

Where  a  defendant  admitted  the  receipt  of  certain  sums  of  money,  and  in 
a  subsequent  part  of  his  answer  discharged  himself,  he  was  unable  to  use  it 
for  the  purpose  of  discharging  himself  except  perhaps  where  the  discharge 
followed  immediately  in  the  same  sentence  as  if  he  admitted  receiving  certain 
sums  which  sums  he  had  paid,  &c.  Eidgway  v.  Darwin,  7  Ves.  404  ;  or,  if 
the  answer  stated  that  on  a  particular  day  he  received  a  certain  sum  and 
paid  it  over,  that  might  discharge  him,  but  not  if  the  payment  was  on  a 
subsequent  day,  for  that  was  a  different  transaction :  Thompson  v.  Lamb, 
7  Ves.  587:  or  at  other  times:  Blount  v.  Barrow,  4  B.  C.  C.  p.  75.  Nor 
where  he  charged  himself  in  one  schedule  could  he  avail  himself  of  his 
alleged  disbursements  in  another  schedule  :  Boardman  v.  Jackson,  2  Ball  &  B. 
p.  3S5.  See  aiso  Sobimon  v.  Scoiiiey,  19  Ves.'  582  :  Audley  v.  Audley,  1  Vera, 
p.  193:  Hampton  v.  Spencer,  1  Vem.  p.  287  :  and  Connop  v.  Sayward,  1  T. 
&  C.  C.  C.  33,  where  an  executor  admitting  assets  was  not  allowed  to  read  a 
passage  alleging  payment  of  a  legacy,  there  being  no  sufficient  connection. 


Where  a  plaintifE  was  surprised  ty  being  compelled  to 
read  a  further  passage  lie  was  usually  allowed  to  withdraw 
the  original  passage  from  the  evidence :  Freeman  v.  Tathain, 
5  Ha.  p.  337 :  Allfrey  v.  Allfrey,  1  M.  &  G.  p.  93 :  but  it 
was  in  the  discretion  of  the  judge,  and  leave  would  sometimes 
be  refused  :  Freeman  v.  Tatham. 

The  answer  to  a  cross  bill  for  discovery  or  to  interroga- 
tories founded  on  a  concise  statement  was  read  and  used  in 
the  same  way  as  an  answer  to  a  biU  praying  relief :  Consol. 
Ord.  XIX.  r.  6. 

Except  in  that  particular  case  the  whole  of  an  answer  to  a 
bill  of  discovery  must  be  read  if  any  part  were  read :  Miller 
V.  Gow  1  Y.  &  C.  0.  C.  56  :  Ormond  v.  Rutchinson,  13  Ves. 
p.  53  :  Boardman  v.  Jackson,  2  Ball&  B.  p.  386  :  Butteruorth 
V.  Bailey,  15  Ves.  p.  362.  And  so  the  interrogatories  must 
be  put  in  if  the  party  insisted  upon  it  for  the  purpose  of 
explaining  his  answer :  Fleet  v.  Perrins,  37  L.  J.  Q.  B.  233  : 
and  also  the  narrative  part  of  the  bill,  where  under  the  old 
practice  the  defendant  was  bound  to  answer  it :  Pennell  v. 
Meyer,  2  M.  &  R.  98. 

On  the  same  ground  where  a  party  at  law  obtained  pro- 
duction of  a  document  by  means  of  a  bill  of  discovery  the 
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judge  would  not  allow  him  to  use  the  document  without  also 
using  the  answer,  unless  a  court  of  equity  had  made  an  order 
for  its  production  (which  should  not  he  done  on  a  bill  of 
discovery:  Brown  v.  Thornton:  though  otherwise  on  a  biU 
for  relief  where  a  trial  at  law  was  directed :  see  Eylton  v. 
Morgan,  cited  ante,  p.  275),  for  it  was  a  part  of  the  answer  : 
Bmcn  V.  Thornton,  1  M.  &  C.  243 :  and  see_pos^,  p.  611. 

In  equity  on  a  hill  for  relief  it  was  difEerent ;  for  though 
diilerent  parts  of  an  answer  could  not  he  severed  if  they  were 
in  substance  connected  (and  see  ante),  the  rule  was  not  to 
read  the  part  of  the  answer  referring  to  or  explaining  or 
qualifying  the  document :  Miller  v.  Gow,  1 Y.  &  0.  C.  0.  56  : 
and  see  Taylor-  v.  Salmon,  3  M.  &  0.  422. 


VI.  As  to  any  Connection  between  the  Obligation  to  give  and  the 
Bight  to  require  Discovery— as  to  any  Priority  of  Bight 
of  either  Plaintiff  or  Defendant  to  require  Discovery. 

It  is  obvious  as  has  already  been  pointed  out  {ante,  p.  133) 
that  it  may  be  a  great  advantage  to  a  party  to  obtain  dis- 
covery from  his  opponent  before  he  gives  discovery :  and  in 
particular  this  is  so  where  the  discovery  which  he  is  called  on 
to  give  is  of  his  own  case,  and  he  relies  for  his  statement  in 
detail  of  that  case  upon  what  he  may  be  able  to  fish  out  by 
means  of  discovery:  see  ante,  pp.  13,  98  and  461,  as  to  a 
party's  requiring  discovery  before  he  has  stated  his  own  case. 
See  as  to  the  position  of  a  party  who  alleges  that  he  is 
unable  to  give  the  required  discovery  without  getting  certain 
discovery  from  his  opponent  ante,  p.  134. 

"Under  the  old  chancery  practice  the  plaintiff  had  a  priority.  The  defendant 
could  not  file  a  concise  statement  and  interrogatories  under  section  19  of  the 
Ch.  E,  Act,  or  (seethe  exceptional  cases  cited  ante,  pp.  247 — 251,  under  the 
earlier  practice)  obtain  an  order  for  discovery  or  production  of  documents 
under  section  20  until  he  had  put  in  his  answer  where  required  to,  and  where 
exceptions  were  filed  to  his  answer  he  could  not  get  his  interrogatories  (or  a 
cross  biU  if  he  filed  one)  answered,  or  the  documents  discovered  or  produced, 
until  a  limited  time  after  his  answer  had  been  found  sufiicient:  see  cmte, 
pp.  97,  161 — 162;  and  so  the  time  for  the  plaintiff's  putting  in  his  answer 
was  extended  until  after  the  hearing  of  an  appeal  against  an  order  for  pro- 
duction by  the  defendant  of  certain  documents  which  it  was  necessary  he 
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should  see  for  the  purpose  of  his  answer :  Holmes  v.  Baddeley,  7  Beav.  69. 
in  chancery  however  the  answer  and  defence  were  contained  in  the  same 
document,  and  therefore  there  was  a  reason  for  this  practice  which  does  not 
now,  or  at  all  events  to  the  same  extent  (see  ante),  obtain,  namely  that  the  de- 
fendant should  not  have  discovery  until  he  had  stated  his  own  case :  see  ante. 

It  is  to  be  noted  however  that  in  Baily  v.  Dunkcrlcy,  6  W.  E.  835,  it  was  said 
by  Kindersley,  V.  C.  that  the  spirit  of  the  Ch.  P.  Act  was  that  if  a  defendant 
was  required  to  give  discovery  tiU  that  was  given  he  should  not  have  the 
benefit  of  an  order  for  production  by  the  plaintiff. 

In  Xoel  y.  Noel,  11  W.  R.  791,  a  defendant  was  held  entitled  to  an  order  for 
an  affidavit  of  documents  whether  he  had  himself  put  in  a  further  affidavit 
of  documents  in  compliance  with  an  order  or  not :  but  qu.  as  to  the  time  for 
filing  it,  see  Saldane  v.  Eckford,  post. 

A  plaintiff  lost  his  right  to  discovery  if  he  omitted  to  file  his  inteiTOgatories 
■within  the  proper  time  (a  limited  time  after  filing  his  hill),  and  in  the  mean- 
time the  drfendanthad  filed  his  interrogatories :  Garioood  v.  Curtis,  12  W.  E. 
509;  10  Jut.  N.  S.  199;  for  where  they  were  not  filed  within  the  proper 
time  the  defendant  was  in  the  position  of  a  person  not  required  to  answer, 
and  this  was  not  altered  by  the  indulgence  given  to  the  plaintiff  by  the 
court  allowing  him  a  further  time  to  file  his  interrogatories :  ibid.;  or  if  he 
amended  his  bill  after  a  cross  hill  had  been  filed:  Hid.:  Gray  v.  Saig,  13 
Beav.  65 :  Noel  v.  King,  2  Mad.  392. 

The  rule  that  a  party  in  contempt  cannot  move  until 
he  has  cleared  his  contempt  did  not  apply  to  prevent  a 
plaintiff  from  using  the  process  of  the  court  to  compel  an 
answer  or  prosecute  his  suit,  if  the  defendant  did  not  apply 
specially  that  proceedings  might  be  stayed :  Wilson  v.  Bates, 
3  M.  &  0.  197,  p.  204;  nor  a  defendant  from  taking  any 
measures  necessary  for  his  defence  :  Frij  v.  Ernest,  12  W.  E. 
97  (filing  concise  statement  and  interrogatories  while  in  con- 
tempt for  payment  of  costs  in  another  suit).  Where  pro- 
duction of  documents  was  required  by  a  defendant  for  the 
purpose  of  defending  himself,  James,  V.  C.  considered  that 
he  had  no  jurisdiction  to  refuse  an  order,  but  fixed  the  time 
for  filing  the  afiidavit  and  producing  the  documents  respectively 
for  seven  days  after  an  affidavit  should  be  filed  and  documents 
produced  under  an  order  in  respect  of  which  the  defendant 
was  in  contempt :  Haldane  v.  Eckford,  L.  E.  7  Eq.  425.  A 
plaintifi  in  custody  for  contempt  in  respect  of  costs  was 
allowed  to  sue  out  attachment  against  a  defendant  for  default 
in  answering  :    Wilson  v.  Bates. 
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VII.  Exhibits  or  Documents  given  in  Evidence. 

A  party  had  no  right  in  the  absence  of  special  circum- 
stances to  production  or  inspection,  before  the  hearing,  of  an 
exhibit  however  it  had  been  proved,  except  for  cross-examina- 
tion: Dan.  Ch.  Pr.  pp.  791 — 792,  referring  to  Forrester  v. 
mime,  M'Cl.  558  :  Lord  v.  CoMn,  2  Drew.  205 :  5  D.  G. 
M.  &  G.  47 :  Fencott  v.  Clarice,  6  Sim.  8  :  Wilei/  v.  Pisim; 
7  Yes.  411 :  Bell  v.  Johnson,  1  J.  &  H.  682  ;  unless  perhaps 
where  the  deposition  proving  it  set  it  out  verbatim:  Dan. 
Ch.  Pr.  781,  791,  referring  to  Modson  v.  Warrington,  3  P.  "W. 
35  :  and  so  made  it  part  of  the  deposition  :  ibid. 

In  Hodaon  v.  Warrington  the  order  was  refused,  for  it  remained  at  the 
defendant's  eleetion  whether  he  would  use  it  or  not.  In  Bavers  v.  Davers, 
2  P.  W.  410,  the  refusal  was  based  on  the  general  ground  that  being  the 
evidence  of  the  defendant's  title  the  plaintiff  had  no  right  to  see  it  before  the 
hearing  for  the  purpose  perhaps  of  pioHng  holes  in  it :  and  see  Wigr. 
PI.  349. 

In  these  two  oases  the  documents  were  deeds.  In  Wiley  v.  Fistor  they, 
were  letters :  but  no  distinction  was  made. 

See  as  to  production  of  exhibits  at  common  law  Attenhorough 
V.  Clark,  2  H.  &  N.  588 :  Tebbut  v.  Ambler,  7  Dowl.  P.  0. 
674 :  Arch.  Pr.  1168  :  Lush,  Pr.  838  :  and  as  to  production 
of  documents  given  in  evidence  for  the  purpose  of  moving 
for  new  trial,  or  of  an  appeal  post,  p..  605. 


VIII.  Discovery  or  Production  for  the  Purpose  of  an  Appeal  or 
of  a  new  Trial. 

Discovery  or  production  of  documents  will,  if  necessary, 
be  ordered  for  the  purpose  of  an  appeal :  see  Re  National 
'Funds  Assurance  Co.  cited  ante,  p.  297.  In  Benyon  v.  Godden, 
W.  N.  77,  p.  267,  a  motion  was  made  for  production  of  certain 
documents  which  had  been  put  in  at  the  trial  (see  further 
post  as  to  production  for  the  purpose  of  a  new  trial)  :  it  was 
said  that  the  proper  course  was  to  give  notice  to  produce,  to 
apply  for  copies,  and  if  the  party  refused,  to  apply  on  the 
hearing  of  the  appeal.  All  the  parties  to  the  appeal  must  be 
served  with  notice  of  any  application  for   discovery :  ibid. 
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But  a  bill  of  discovery  could  not  be  filed  in  aid  of  an  appeal 
to  the  Judicial  Committee  of  the  Privy  Council,  at  all  events 
without  some  order  or  intimation  from  that  court  to  the  efEect 
that  they  desired  to  have  fresh  evidence  :  TFood  v.  Hitchins, 
3  Beav.  504,  pp.  510 — 511 :  and  see  Re  National  Funds 
Assurance  Co.  ante,  p.  297. 

After  verdict  at  law  with  proper  and  apt  charges  a  bill 
might  have  been  filed  in  chancery  to  compel  production  of 
documents  for  the  purpose  of  a  new  trial :  but  a  bill  stating 
only  that  a  verdict  passed  against  the  plaintiff  and  praying  a 
discovery  without  imputing  a  violation  of  duties  arising  from 
the  relation  between  the  parties  (as  landlord  and  tenant,  and 
refusal  to  produce  at  the  trial)  could  not  be  sustained :  Field 
V.  Beaumont,  1  Sw.  204,  p.  209,  referring  to  Whitmore  v. 
Thornton,  3  Pri.  231,  p.  248.  Lord  Eldon  in  this  case 
refused  to  order  production  on  the  ground  of  delay.  See  also 
Barhone  v.  Brent,  1  Vem.  176 :  and  Seicel  v.  Freeston,  1 
Ch.  Ca.  65. 

See  as  to  production  of  documents  given  in  evidence  for 
the  purpose  of  moving  for  a  new  trial:  Pratt  v.  Gosivell, 
9  C.  B.  N.  S.  706 :  Sewitt  v.  Pigott,  7  Bing.  400 :  1  Bowl. 
219  :  Wood  v.  Morewood,  2  Sc.  N.  E.  204 :  3  ibid.  197  :  and 
see  Benyon  v.  Godden,  ante.  See  as  to  production  of  [exhibits 
ante.  Section  VII. 


IX.  As  to  the  Mode  of  making  Applications  relating  to  Discovery 
and  the  Persons  having  Jurisdiction  to  hear  them. 

All  applications  for  or  in  relation  to  discovery  or  enforcing 
discovery  or  inflicting  penalties  for  default  in  giving  discovery 
under  Ord.  XXXI.  (except  for  attachment  which  must  be 
made  by  motion)  should  be  made  by  summons :  if  made  by 
motion,  the  additional  costs  so  occasioned  will  be  ordered  to 
be  paid  by  the  applicant  unless  there  is  some  special  reason 
for  so  making  it :  see  for  instance  Hennessey  v.  Bohmann,  cited 
ante,  p.  581.     In  reference  to  a  motion  to  dismiss  for  want  of 
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prosecution  under  Ord.  XXXVI.  r.  12,  Jessel,  M.  E.  observed 
that  the  rule  authorised  an  application  to  the  court  or  a  judge 
because  in  the  common  law  division  it  was  not  always  possible 
to  get  a  judge  in  chambers,  but  that  in  the  chancery  division 
it  was  best  generally  to  make  the  application  in  chambers 
although  it  was  not  obligatory :  Freason  v.  Loe,  26  W.  E.  138. 
See  also  Ord.  LY.  as  to  the  business  in  chambers  in  the 
chancery  division. 

Note  the  omission  of  "therein"  after  "pendency"  in 
the  present  rule  (see  App.  Oh.  II.)  :  see  Danvillier  v.  Myers, 
post. 

A  master  in  the  Queen's  Bench  Division,  and  registrar  in 
the  Probate,  Divorce  and  Admiralty  Division,  has  jurisdiction 
to  make  orders  for  and  in  relation  to  discovery  and  for  en- 
forcing discovery  and  for  inflicting  penalties  for  defaidt  in 
giving  discovery  under  Ord.  XXXI. 

A  master  or  registrar  has  no  power  to  order  inspection  of 
property  under  Ord.  L.  r.  3  :  see  Ord.  LIV.  r.  12. 

A  district  registrar  has  the  same  jurisdiction  as  a  master : 
see  Ord.  XXXV.  r.  6 :  see  for  instance  Gibson  v.  Syhes,  28 
S.  J.  533,  referred  to  ante,  p.  590.  See  as  to  a  district  pro- 
thonotary  of  the  Court  of  Common  Pleas  at  Lancaster  before 
the  Jud.  Act,  Coster  v.  Blackburn,  L.  E.  8  Q.  B.  54. 

See  as  to  the  powers  of  a  chief  olerk  in  proceedings  before 
him  ante,  Ch.  IV. 

An  official  referee  has,  subject  to  any  order  to  be  made  by 
the  court  or  judge  ordering  the  same,  the  same  authority 
with  respect  to  discovery  and  production  of  documents  as  a 
judge  of  the  High  Court :  see  Ord.  XXXVI.  r.  50.  Under 
the  old  rules  he  had  no  such  power,  and  it  was  necessary 
therefore  to  apply  in  the  chambers  of  the  judge  to  whom 
(see  ante)  the  action  belonged :  Danmllier  v.  Myers,  17  Ch.  D. 
346,  where  the  official  referee  to  whom  the  action  had  been 
referred  had  ultra  vires  made  an  order  for  an  inspection  of 
certain  documents :  and  see  Roiccliffe  v.  Leigh,  4  Ch.  D.  661, 
where  a  claim  carried  in  under  an  administration  decree  had 
been  referred,  and  Hall,  V.  C.  refused  to  decide  whether  the 
official  referee  had  power,  and  made  the  order  for  a  further 
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affidavit  himself.     BanviUier  v.  Myers  was  ultimately   dis- 
missed for  default  in  giving  discovery  :  see  ante,  p.  588. 


X.  As  to  Reading  the  Ansircr  against  other  Persons. 

The  answer  of  one  defendant  cannot*  be  read  as  an  ad- 
mission or  used  as  evidence  against  a  co-defendant :  Redes. 
PI.  223  :  and  see  ante,  pp.  53,  83,  discussing  the  question  of 
reading  the  answer  of  a  bankrupt  against  his  assignees,  and 
of  the  person  giving  discovery  on  behalf  of  a  corporate  body 
against  the  body :  and  Seatley  v.  Newton,  cited  ante,  p.  47. 
The  reason  why  it  cannot  be  used  in  evidence  against  a  co- 
defendant  is  because  he  has  no  opportunity  of  cross-examining 
to  it :  see  note  to  Wych  v.  Meal,  3  P.  W.  310  :  and  Morse  v. 
Royal,  12  Yes.  p.  361  (trustee  and  cestui  que  trust). 

Where  a  defendant  admitted  a  document  but  referred  to  it 
for  greater  certainty  or  craved  leave  to  refer  to  it,  the  docu- 
ment must  be  produced  if  the  plaintiff  wished  to  read  it : 
Cox  V.  Allingham,  Jac.  p.  339  :  Lett  v.  Morris,  4  Sim.  p.  611. 

An  office  copy  of  interrogatories  left  at  the  office  of  the 
solicitor  of  the  interrogated  party  was  held  to  be  delivery  within 
section  12  of  the  Ch.  P.  Act,  personal  service  on  the  solicitor 
not  being  necessary :  Botcen  v.  Price,  2  D.  Gr.  M.  &  Gr.  899. 

Q,u.  whether  discovery  would  be  ordered  for  the  purpose  of 
interlocutory  applications,  as  for  instance  an  injunction :  see 
Cliff  V.  Pull,  17  "W.  E.  1120  :  where  production  was  ordered 


*  It  was  said  in  Gihbons  v.  Waterloo  Bridge  Co.  1  C.  P.  Coop.  385,  that  tho 
cases  in  -wMcli  it  could  be  done  were  very  few  :  but  the  only  exceptions  were 
cases  such  as  Cross  v.  BeWmijfieU,  12  Sim.  35,  where  the  admission  of  an 
obUffor  was  used  against  his  co-obUgor;  or  such  as  Anon.  1  P.  W.  301, 
where  a  defendant  referred  to  his  co-defendant's  answer  and  m  effect  adopted 
it  The  old  practice  of  hearing  the  suit  on  bill  and  answer,  or  motion  for 
decree  need  not  be  here  considered. 
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for  the  purpose  of  cross-examining  a  plaintiff  on  his  affidavit, 
after  notice  to  produce  in  the  usual  form  had  heen  given,  and 
he  had  refused  to  produce  certain  documents. 

The  effect  of  consenting  to  judgment  is  a  waiver  of  the 
plaintiff's  right  to  an  answer  to  interrogatories  previously 
delivered :  Bridgetoater  v.  Bridgewater,  22  S.  J.  662 ;  and  it 
was  so  held  at  common  law  before  the  Jud.  Act  :  Hayne  v. 
Pratt,  L.  R.  6  0.  P.  105,  where  judgment  by  consent  had 
been  signed  in  an  action  of  detinue,  and  where  the  sheriff 
was  unable  to  discover  the  articles,  one  of  the  interrogatories 
asking  where  the  articles  were. 


(     609     ) 


CHAPTER  X. 

ACTIONS  rOK  DISCOVERY. 

The  necessity  of  an  action  for  discovery  under  the  present 
procedure  must  be  of  rare  occurrence  (see  Ramsden  v.  Brearky, 
cited  ante,  p.  1 0,  as  to  bills  of  discovery  under  6  &  7  WiU.  4, 
c.  76,  s.  13).  There  are  only  three  reported  oases  since  the 
Jud.  Act. :  On-  v.  Diaper,  4  Ch.  D.  92  (cited  ante,  p.  40), 
where  the  action  was  instituted  to  discover  the  names  of 
certaia  persons  (consignees)  for  the  purpose  of  bringing  an 
action  against  them:  Reiner  v.  Salisbiiri/,  2  Ch.  D.  378, 
where  the  action  was  brought  in  aid  of  proceedings  to  recover 
land  in  India,  and  was  held  demurrable  on  the  ground  that 
the  proceedings  could  not  be  taken  in  England,  and  if  taken 
in  India,  the  courts  in  India  could  compel  discovery :  and 
Aiiisicorth  v.  Starkie,  "W.  N.  76,  p.  8  (in  aid  of  an  arbitration 
as  to  which  see  ante,  p.  674).  See  also  Brown  v.  Wales,  a 
bill  of  discovery  against  overholdiug  tenants  to  discover  the 
parcels  and  boundaries  of  the  demised  property,  cited  ante, 
p.  279. 

Every  bOl  was  in  reality  a  bill  of  discovery :  but  the 
species  of  bill  usually  distinguished  by  that  title  was  a  bill 
for  discovery  of  facts  resting  in  the  knowledge  of  the  de- 
fendant, or  of  deeds  or  writings  or  other  things  in  his 
custody  or  power,  and  seeking  no  relief  in  consequence  of 
the  discovery  (or  at  all,  see  post),  though  it  might  pray  the 
stay  of  proceedings  at  law  till  the  discovery  should  be  made : 
Redes.  PL  63,  34  :  Coop.  Eq.  PI.  58  :  Madd.  Ch.  P.  267 : 
Ellice  V.  Roupell,  32  Beav.  pp.  311—315.* 

A  bill  -whicli  specifically  prayed  discovery  but  also  prayed  for  relief  (even 
general  relief  :  Angell  v.  Westcombe,  6  Sim.  30 :  AlUn  v.  Copeland,  8  Pri.  522 : 


»  See  ante,  p.  271,  as  to  the  distinction  between  the  cases  where  inspection 
or  a  disclosure  of  the  contents  of  a  document  is  sought  as  a  function  of  dis- 
covery, and  where  it  is  sought  by  way  of  relief. 

V.  KB 


610  BK.  111.  CHAP.  X. 

disapproving  Brandon  v.  Sands,  2  Ves.  jun.  514,  contra :  or  that  the  defendant 
might  abide  such  order  and  decree,  &c.  :  Anibury  v.  Jones,  1  T.  199  :  James 
T.  Serriott,  6  Sim.  428  :  but  not  where  the  word  "order"  was  used,  for  that 
meant  such  an  order  as  was  consistent  with  the  general  scope  of  the  hill  as  a 
bill  of  discoTery:  Baker  v.  Bramah,  7  Sim.  17:  and  see  S.  E.  B.  Co.  v.  Sub- 
marine Telegraph  Co.  18  Beav.  429  :  nor  an  injunction  to  stay  the  proceedings 
in  aid  of  which  the  discoyery  was  required  :  Allan  v.  Copeland,  and  see  post, 
p.  617 :  nor  for  deposit  of  documents  in  the  hands  of  the  clerk  in  court  for 
the  purpose  of  inspection :  Crow  v.  Tyrell,  2  Madd.  p.  408 :  but  otherwise 
where  delirery  was  prayed :  Aston  v.  Exeter,  6  Ves.  p.  290 :  nor  for  a  com- 
mission to  examine  witnesses :  Mills  v.  Campbell,  2  T.  &  C.  389  :  AlloM  v. 
Copeland :  Angell  v.  Angell,  1  S.  &  S.  83  :"  Stewart  v.  Nugent,  1  Keen,  201 : 
Noble  V.  Garland,  19  Ves.  376  :  nor  to  perpetuate  testimony ;  see  Dan.  Ch. 
Pr.  469,  citing  Boae  v.  Gannel,  3  Atk.  439  :  Sail  v.  Hoddesdon,  2  P.  W.  162  : 
Vaughan  v.  Fitzgerald,  1  Sch.  &  Lef.  316 :  see  also  Ellice  v.  Moupell,  32  Beav. 
pp.  311 — 317)  could  not  he  a  bill  of  discovery:  Amburyr .  Jones :  Mosesr.  Gannel, 
ante,  and  1  Sch.  &  Lef.  316  ;  Angell  v.  Westoomhe.  Where  therefore  a  bill 
which  was  clearly  intended  to  be  a  bill  of  discovery  only,  prayed  relief 
of  any  kind,  it  was  demurrable  :  Ambury  v.  Jones  :  but  hberty  would  be 
given  to  ainend  by  striking  out  a  prayer  for  general  rehef  :  Angell  v.  West- 
combe.  In  every  case  it  ought  to  appear  whether  the  bill  was  for  relief  or 
discovery  only,  for  if  that  was  left  in  doubt  the  defendant  might  put  in  an 
answer,  and  then  the  plaintiff  might  amend  his  bill  by  praying  specific  relief : 
Angell  v.  Westcombe  (and  see  old  rule,  Ord.  XIX.  r.  8,  "if  the  plaintiff's 
claim  be  for  discovery  only  the  statement  of  claim  shall  show  it :"  but  the 
present  rule,  Ord.  XX.  r.  6,  does  not  contain  this  provision).  In  a  suit  for 
relief  discovery  could  not  be  obtained  independently  of  the  relief  ;  the  dis- 
covery could  only  be  in  aid  of  the  proof  of  his  claim  in  the  suit :  if  he  showed 
no  title  to  raise  that  claim,  it  followed  that  he  had  no  title  to  the  discovery  : 
see  for  instance  ante,  p.  55,  and  Wood  v.  Sitchens,  3  Beav.  504,  p.  509,  and 
Desborough  v.  Curleiois,  3  T.  &  C.  175  :  in  early  times  it  was  otherwise:  a 
plaintiff  though  his  title  to  relief  failed  would  sometimes  be  allowed  to  have 
discovery,  the  bill  being  then  considered  as  in  effect  a  bill  for  discovery 
merely:  Redes.  PI.  Ill,  184:  Beames  Eq.  PI.  250. 

The  court  would  not  allow  a  bill  of  discovery  to  be  turned  into  a  bill  for 
relief :  Butterworih  v.  Bailey,  15  Ves.  358  (Lord  Eldon  there  giving  reasons) : 
Jackson  v.  Strong,  M'Clell.  245  ;  13  Pri.  494  :  whether  before  or  after  answer : 
Farker  v.  Ford,  1  Coll.  506  :  though  in  some  cases  it  seems  to  have  been  done, 
but  qu.  whether  not  by  consent:  Sildyard  v.  Creasy,  3  Atk.  303  :  Crow  v. 
Tyrrell,  2  lifadd.  397  :  Louisada  v.  Tempter,  2  Euss.  561  (the  defendant  to  be 
at  liberty  to  put  in  a  fresh  answer  as  if  no  answer  had  been  put  in  to  the 
discovery)  •.•Severn  v.  Fletcher,  5  Sim.  457  (before  answer  to  a  cross  bill  of 
discovery  tod  after  hearing  of  the  original  biU) :  and  see  Eedes.  PI.  201, 
where  the  practice  seems  to  have  been  considered  legitimate :  nor  after 
answer  to  amend  by  striking  out  the  prayer  for  relief :  Cholmondelev  v.  Clifton. 
2V.  &B.  113:  2Mer.  71.  :/         J      ' 

A  bin  0^  discovery  must  have  stated  matters  sufficient  to 
satisfy  the  conditions  on  -which  a  court  of  equity  would 
entertain  a  hill  of  discovery :  these  conditions  are  discussed 
on  the  following  pages,  {^ee  Ingilbij  v.  Shafto,  33  Beav.  31, 
and  the  cases  of  On-  v.  Diaj^er,  4  Ch.  D.  92,  and  Eetner  v. 
Salisbunj,  2  Ch.  D.  378,  since  the  Jud.  Act,  for  the  form  of 
an  action  for  discovery.)  Where  the  bill  was  filed  by  a 
defendant  it  would  pray  the  stay  of  the  proceedings  in 
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question.  It  was  not  brought  to  a  hearing :  on  a  full  answer 
being  given  no  further  proceedings  could  be  taken  thereon  : 
Eedes.  PI.  16 ;  and  the  defendant  was  entitled  to  an  order 
for  payment  of  his  taxed  costs.  Nor  could  it  be  dismissed 
for  want  of  prosecution,  but  the  defendant  should  apply  for 
payment  of  his  costs :  Woodcock  v.  JS^ing,  1  Atk.  286 : 
S.  E.  R.  Co.  V.  Suhnarinc  Telegraph  Co.  18  Beav.  429. 
Where  production  of  documents  was  required,  they  were 
ordered  to  be  deposited  in  court  with  liberty  to  use  them  in 
evidence  at  the  trial.  (See  Aston  v.  Exeter  and  Hylton  v. 
Morgan,  6  Ves.  288,  293,  where  Lord  Eldon  distinguishes 
between  ordering  production  at  the  trial  of  an  action  at  law 
on  a  bill  for  discovery,  and  one  for  relief.)  They  could  not 
be  produced  apart  from  the  answer,  being  in  fact  a  part  of  it : 
see  Brown  v.  Thornton,  1  M.  &  C.  p.  248  :  and  it  was  only  on 
that  footing  that  they  could  be  used  :  no  order  for  their  pro- 
duction at  the  trial  would  therefore  be  made,  for  otherwise 
the  party  would  have  the  power  of  using  them  apart  from  the 
answer:  ibid.:  ante, -p.  602:  and  see  observations  of  Lord 
Eldon  in  Princess  of  Wales  v.  Liverj^ool,  ante,  p.  248,  as  to 
the  difference  in  this  respect  between  ordering  production  at 
common  law  and  getting  production  by  bUl  of  discovery. 
See  also  ante,  p.  601,  as  to  reading  the  whole  of  an  answer  to 
a  bill  of  discovery,  and  the  bill  itself. 

A  bill  of  discovery  must  be  filed  in  aid  of  some  pro- 
ceedings either  pending  or  intended,  and  there  must  be 
allegations  to  that  effect :  a  court  of  equity  did  not  compel 
discovery  for  the  mere  gratification  of  curiosity :  Cardale  v. 
Watkins,  5  Madd.  18.  In  a  biU  for  discovery  it  was  neces- 
sary for  the  plaintiff  to  show  by  his  bill  a  case  in  which  a 
court  of  equity  would  assume  a  jurisdiction  for  the  mere 
purpose  of  compelling  a  discovery.  This  jurisdiction  was 
exercised  to  assist  the  administration  of  justice  in  the  pro- 
secution or  defence  of  some  other  suit  either  in  the  court 
itseU  or  in  some  other  court :  Eedes.  PI.  186.  The  discovery 
must  be  material  to  some  suit  instituted  or  capable  of  being 
instituted  :  Eedes.  PL  191,  192  :  and  see  Meiner  v.  Salisbury, 
2  Ch.  D.  378,  where  an  action  for  discovery  was  successfully 
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demurred  to  on  the  ground  that  the  suit  in  question  would 
not  lie  in  England  :  see  also  ElKce  v.  Boupell,  32  Bear, 
pp.  311—315. 

A  party  might  file  a  bill  of  discovery  before  he  commenced 
his  action,  where  he  required  discovery  in  order  to  ascertain 
what  form  of  action  to  bring :  Bent  v.  Toung,  9  Sim.  p.  184  : 
and  see  Angell  y.  Angell,  1  S.  &  S.  83 :  or  in  order  to 
ascertain  the  proper  person  against  whom  to  bring  the  action  : 
Moodalay  v.  Morton,  1  B.  C.  0.  468  :  2  Dick.  652  (against  a 
company  and  a  secretary  to  ascertain  whether  the  persons 
who  had  done  the  act  complained  of  were  acting  by  the 
company's  authority) :  Angell  v.  Angell,  1  S.  &  S.  83 : 
Mendes  v.  Barnard,  1  Dick.  65  :  Orr  v.  Diaper,  4  Oh.  D.  92, 
cited  ante,  p.  40  :  and  see  ante,  p.  330,  as  to  bills  of  discovery 
to  discover  the  names  of  printers,  publishers  or  proprietors  of 
newspapers  under  6  &  7  Will.  4,  c.  76,  s.  19,  and  in  par- 
ticular Bixon  v.  Enoch,  L.  E.  13  Eq.  pp.  399—400,  there 
cited:  see  also  Mayor  of  London  v.  Levy,  cited  ^os^,  p.  614. 

It  seems  that  a  party  against  whom  no  proceedings  had 
commenced  but  who  had  been  threatened  with  proceedings 
could  file  a  biU  of  discovery  :  see  Barthee  v.  Lee,  2  Y.  &  0. 
pp.  13—14 :  Wilmot  v.  Maccabe,  4  Sim.  263 :  and  Eedes. 
PI.  192. 

A  defendant  to  an  action  at  law  might  join  as  co-plaintifE 
with  himself  in  a  bill  of  discovery  a  person  who  had  an  equal 
interest  with  him  though  not  a  defendant  to  the  action,  for 
instance  a  partner  :  Barthee  v.  Lee,  ante. 

A  bill  of  discovery  might  be  brought  against  an  executor 
for  discovery  of  personal  estate  before  will  proved  or  pendente 
lite  in  the  spiritual  court:  Bulwich  Coll.  v.  Johnson,  2  Yern.  48. 
Where  the  plaintiff  in  a  bill  showed  only  the  probability 
of  a  future  title  upon  an  event  which  might  never  happen  he 
had  no  right  to  institute  any  suit  concerning  it :  and  a  de- 
murrer would  hold  to  any  kind  of  bill  on  that  ground  which 
would  extend  to  any  discovery  as  well  as  to  relief:  for  instance 
an  heir  at  law  could  not  diiring  his  ancestor's  life  maintain 
a  bill  for  discovery  of  facts  or  deeds  material  to  the  ancestor's 
estate :  Story,  Eq.  Jur.  §  1490. 
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If  the  plaintiff  showed  a  complete  title,  though  a  litigated 
one,  or  one  that  might  be  litigated  (as  that  of  an  adminis- 
trator, citing  Wright  r.  Blucli,  I  Vern.  106,  bill  by  adminis- 
trator to  discover  personal  estate,  a  plea  that  plaintiff  had 
-wrongly  obtained  administration  being  overruled)  a  demurrer 
would  not  of  necessity  hold  to  discovery :  see  Eedes.  PL  157. 

It  was  not  necessary  in  order  to  support  a  bill  of  discovery 
that  the  plaintiff  was  destitute  of  other  proof  of  his  case :  his 
right  to  have  discovery  by  bill  for  that  purpose  was  on  a  par 
with  his  right  to  have  discovery  in  a  suit  for  relief  in  equity : 
see  ante,  pp.  1 — 2. 

The  courts  in  aid  of  proceediags  in  which  a  bill  of  discovery 
would  be  entertained  by  a  court  of  equity. 

A  bill  of  discovery  would  be  entertained  in  aid  of  the  prosecution  of  or 
defence  to  any  civil  (see  ante,  p.  3)  proceedings  in  any  court  of  not  inferior 
<iigiiity  aJid  not  having  itself  povrer  to  compel  a  discovery :  see  Redes.  PI. 
186  :  Derly  v.  Athol,  1  Ves.  p.  205  :  Bent  v.  Young,  9  Sim.  p.  191 :  and  other 
eases  post. 

In  early  times  the  Court  of  Chancery  would  not  interfere  to  grant  dis- 
covery where  the  court  in  which  were  the  proceedings  in  question  could  itself 
compel  a  discovery :  Redes.  PI.  186.:  and  see  the  cases  post.  But  after  the 
passing  of  the  C.  L.  P.  Acts  conferring  on  the  common  law  coirrts  powers  of 
discovery,  see  ante,  p.  5,  the  Court  of  Chancery  would  still  entertain  hills  of 
discovery  in  aid  of  actions  in  those  courts :  see  for  instance  Ingilby  v.  Shafto, 
33  Bear.  31 :  see  also  Fidler  v.  Ingram  and  Feacoche  v.  Lowe,  ante,  p.  561. 

A  bill  of  discovery  would  not  be  entertained  in  aid  of  proceedings  in  the 
Ecclesiastical  Court,  for  that  court  could  itself  compel  discovery ;  Anon. 
2  Yes.  451  :  Dunn  v.  C'oates,  1  Atk.  288 :  Eedes.  PL  186 :  Ferlig  v.  Athol, 
I  Ves.  p.  205.     But  see  as  to  the  Probate  Court,  Fuller  v.  Ingram,  ante,  p.  561. 

A  bill  of  discovery  would  be  entertained  in  aid  of  the  jurisdiction  of  the 
king  in  council,  for  discovery  could  not  be  entertained  there,  nor  was  it  below 
the  being  aided  by  the  Court  in  Chancery  :  Ferby  v.  Athol,  p.  205.  See  as 
to  a  bill  of  discovery  for  the  purpose  of  an  appeal  to  the  Privy  Council,  Wood 
V.  Hitch'ms,  cited  ante,  p.  605. 

An  action  for  discovery  would  not  be  entertained  in  aid  of  a  suit  in  India, 
for  the  courts  there  are  armed  with  legal  and  equitable  jurisdiction  with 
regard  to  discovery :  Reiner  v.  Salisbury,  2  Ch.  D.  p.  386. 

But  that  the  court  in  aid  of  which  the  bill  was  filed  had  power  to  order 
production  of  documents  was  no  reason  for  refusing  discovery :  for  no  dis- 
covery could  be  had  under  such  a  power,  for  instance  of  documents  which 
had  been  in  the  party's  possession,  and  which  he  had  destroyed,  and  of  their 
contents  :  2Iorris  v.  Xorfolk,  9  Sim.  472. 

The  Court  of  Chancery  would  not  entertain  a  bill  of  discovery  in  aid  of  an 
inferior  court  * :  Ferby  v.  Athol,  1  Ves.  p.  205  :  therefore,  semble,  not  in  aid 
of  the  prosecution  of  or  defence  to  proceedings  in  a  foreign  court,  for  every 
foreign  court  was  in  the  contemplation  of  the  Court  of  Chancery  an  inferior 
court  ■  Bent  v.  Young,  9  Sim.  180,  pp.  191,  192  :  commenting  on  Crowe  v.  Fel 


*  It  would  assist  the  judgment  of  an  inferior  Court  of  Equity :  Eedes.  PI. 
96  :  Beames,  Eq.  PI.  66  :  also  the_judgment  of  an  Eoolesiastioal  Court  giving 
civil  rights:  ibid..  Eedes.  PI.  12". 
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Mo  cited  in  Eedea.  PI.  53,  186  :  and  also  in  this  particular  case  on  the  ground 
that  it  did  not  appear  that  discovery  could  not  be  obtained  in  the  foreign 
court. 

A  bm  of  discovery  would  lie  in  aid  of  an  issue  to  try  a  disputed  right  under 
the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c._71 :  Morris  v.  Norfolk,  ante. 

See  as  to  a  bill  of  discovery  in  aid  of  an  arbitration,  ante,  p.  574. 

See  an  instance  of  a  bill  of  discovery  in  aid  of  the  Lord  Mayor's  Court, 
Mayor  of  London  v.  Byfieli,  1  Ch.  Ca.  203.  But  see  as  to  discovery  in  that 
court,  post,  p.  623. 

Where  a  court  had  directed  an  issue  a  bOl  of  discovery  could  only  be  filed 
by  the  leave  of  that  court :  see  Hare,  p.  124  :  Cooke  v.  Marsh,  18  Yes.  209  : 
Morris  v.  Nmfolk,  p.  482, 

As  to  the  persons  against  whom  a  bill  of  discovery  may  be 
filed. 

Where  the  proceedings  in  aid  of  which  discovery  is  required  are  already 
commenced  a  bill  of  discovery  can  only  be  filed  against  a  party  to  those  pro- 
ceedings :  see  ante,  p.  40  n. 

Where  the  proceedings  are  not  yet  commenced,  a  bill  of  discovery  can 
generally  only  be  filed  against  a  person  whom  it  is  intended  to  make  a  party 
to  those  proceedings :  but  there  are  exceptional  cases  in  which  a  person  may 
be  made  defendant  to  a  bill  of  discovery  who  will  not  necessarily  be  a  party 
to  the  proceedings :  see  Orr  v.  Diaper  and  other  oases  ante,  p.  40,  n.  612. 
The  language  in  which  Lord  Eldon  in  Mayor  of  London  v.  Levy,  8  Ves.  p.  404, 
states  the  rule  requires  perhaps  some  little  qualification.  ' '  That  where  the 
bill  avers  that  an  action  is  brought  or  where  the  necessary  effect  in  law  of 
the  case  stated  by  the  bill  appears  to  be  that  the  plaintiff  has  a  right  to 
bring  an  action  he  has  a  right  to  a  discovery  to  aid  that  action  so  alleged  to 
be  brought  or  which  he  appears  to  have  a  right  and  an  intention  to  Jbring 
cannot  be  disputed.  But  it  has  never  been  nor  can  it  be  laid  down  that  you 
can  file  a  bill  not  venturing  to  state  who  are  the  persons  against  whom  the 
action  is  to  be  brought ;  nor  stating  such  circumstances  as  may  enable  the 
court  which  must  be  taken  to  know  the  law  and  therefore  the  liabilities  of 
the  defendants  to  judge,  but  stating  circumstances :  and  averring  that  you 
have  a  right  to  an  action  against  the  defendants  or  some  of  them.  That  of 
necessity  admits  that  some  of  the  defendants  may  be  only  witnesses ;  and 
against  them  there  is  no  right  to  file  such  a  bill."  So  at  p.  402 :  "unless 
the  act  as  to  which  you  want  the  discovery  was  done  by  that  person,  he  may 
be  a  witness  at  the  trial,  but  cannot  be  a  defendant  to  a  bill  of  discovery :" 
and  at  p.  404  :  "  you  have  no  right  to  a  discovery  except  against  the  person 
agaiust  whom  you  aver  that  you  mean  to  bring  the  action." 

The  objections*  which  could  be  raised  by  a  defendant  to  a 
bill  of  discovery  fall  under  two  distinct  heads  :  (a)  that  the 


*  The  following  are  the  grounds  of  demurrer  to  discovery  alone  (whether 
in  a  bill  for  discovery  or  for  relief)  as  stated  by  Lord  Redesdale  in  Eedes. 
PL  185 :— (1)  that  the  case  made  by  the  biU  is  not  such  in  which  a  court  of 
eqxuty  assumes  a  jurisdiction  to  compel  a  discovery :  (2)  that  the  plaintiff 
has  no  interest  in  the  subject,  or  no  interest  which  entitles  him  to  call  on  the 
defendant  for  a  discovery :  (3)  that  the  defendant  has  no  interest  in  the  sub- 
ject to  entitle  the  plaintifl  to  institute  a  suit  against  him  even  for  the  pur- 
pose of  discovery :  (4)  although  both  plaintiff  and  defendant  may  have  an 
interest  m  the  subject  yet  that  there  is  not  that  privity  of  title  between  them 
which  gives  the  plaintiff  a  right  to  the  discovery  required  by  his  biU  ■ 
(5)  that  the  discovery  if  obtained  cannot  be  material:    (6)  that  the  situation 
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particular  discovery  which  was  required  was  objectionable, 
(b)  that  there  was  no  right  to  require  any  discovery  at  all. 
The  objections  which  can  be  raised  to  the  particular  discovery 
required  are  the  same  as  in  the  case  where  the  discovery  is 
sought  in  the  same  cause  or  matter  as  the  relief.  The  objec- 
tions to  the  right  to  require  any  discovery  at  all  may  be 
classed  as  follows : — 

(1)  That  the  court  in  aid  of  the  proceedings  in  which  the 
discovery  is  sought  is  not  a  court  which  a  court  of  equity 
would  assist : 

(2)  That  the  person  from  whom  the  discovery  is  sought 
is  not  or  will  not  be  a  party  to  the  proceedings  in  aid  of 
which  the  discovery  is  sought,  or,  where  the  proceedings 
are  not  yet  commenced,  is  not  within  the  exceptions  to  this 
rule: 

(3)  That  the  party  seeking  discovery  is  under  some  per- 
sonal disability : 


of  the  defendant  renders  it  improper  for  a  court  of  equity  to  compel  a  dis- 
covery. To  these  must  he  added  two  of  the  grounds  of  demurrer  to  relief  as 
heing  applicahle  also  to  discorery,  that  the  plaintiff  is  not  entitle^  to  sue  hy 
reason  of  some  personal  disability  {ibid.  110,  153 — 151),  multifariousness, 
that  is,  discovery  of  several  distinct  matters  against  several  distinct  de- 
fendants {ibid.  110,  200).  The  above  grounds  1.  2.  3.  (and  4:  ibid-  234)  and 
6  were  also  raisable  in  a  proper  case  by  plea :  ibid.  282 :  so  also  the  above 
grounds  of  personal  disability  :  ibid.  226 — 230  :  and  multifariousness  :  ibid. 
221. 

The  sixth  ground  of  demurrer  and  plea,  including,  see  Redes.  PI.  194 — 200, 
and  284 — 288,  such  grounds  as  discovery  exposing  to  penalties  or  punish- 
ments, involving  a  breach  of  professional  confidence,  from  a  purchaser  for 
valuable  consideration,  are  grounds  referable  to  the  particular  discovery  re- 
quired ;  so  also  the  fifth  and  fourth  grounds  of  demurrer :  see  this  statement 
of  the  fourth  ground  commented  on  ante,  p.  445. 

In  Cooper,  Eq.  PI.  p.  189,  twelve  grounds  of  demurrer  to  discovery  are 
stated :  (1)  that  the  subject  is  not  cognizable  in  any  municipal  court  of  jus- 
tice :  (2)  that  the  court  will  not  lend  its  aid  to  obtain  a  discovery  for  the 
particular  court  for  which  it  is  wanted :  (3)  that  the  plaintiff  is  not  entitled 
to  the  discovery  by  reason  of  some  personal  disability :  (4)  that  the  plaintiff 
has  no  title  to  the  character  in  which  he  sues :  (5)  that  the  value  of  the  suit 
is  beneath  the  dignity  of  the  court :  (6)  that  the  plaintiff  has  no  interest  in 
the  subject-matter,  or  title  to  the  discovery  required,  or  that  an  action  will 
not  lie  for  which  it  is  wanted  :  (7)  that  the  defendant  is  not  answerable  to 
the  plaintiff,  but  that  some  other  person  has  a  right  to  call  for  the  discovery: 
(8)  that  the  policy  of  the  law  in  regard  to  the  relation  in  which  the  defendant 
stands  exempts  the  defendant  from  being  called  on  for  the  discovery:  (9)  that 
the  defendant  is  not  hound  to  show  his  title  :  (10)  that  the  discovery  if  ob- 
tained does  not  appear  to  be  material:  (11)  that  the  defendant  is  a  mere  wit- 
ness :   (12)  that  the  defendant  cannot  be  called  on  to  criminate  himself. 
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(4)  TJiat  the  party  seeking  discovery  has  not  that  character 
or  interest  which  he  alleges  himself  to  have : 

(6)  That  the  proceedings  or  the  defence  thereto  in  aid  of 
which  the  discovery  is  sought  are  or  is  not  maintainable : 

(6)  Multifariousness. 

As  to  (1)  see  ante,  p.  613. 

As  to  (2)  see  ante,  p.  614. 

(3) 

The  defendant  may  show  that  the  plaintifE  is  disentitled  to  sue  by  reason 
of  some  personal  disability,  as  an  infant,  married  woman,  idiot,  lunatic  (alien 
enemy :  Daubigny  v.  DavaUon,  2  Anstr.  462,  p.  467,  where  it  was  held  that  he 
was  equally  incapable  of  filing  a  bill  for  discovery  as  for  relief :  but  not 
where  he  Svas  sued  at  law  and  the  bill  was  in  aid  of  his  defence :  Albreckl  v. 
Sussmann,  2  V.  &  B.  323),  &c. :  see  Kedes.  PI.  153  (demurrer) :  and  Eedes. 
PI.  226  (plea). 

A  reason  is  that  the  defendant  to  a  bill  for  discovery  being  always  entitled 
to  costs  after  a  full  answer  would  be  materially  injured  by  being  compelled 
to  answer  a  bill  exhibited  by  persons  whose  property  is  not  in  their  own 
disposal,  and  who  are  therefore  incapable  of  paying  the  costs:  Redes.  PI.  153. 

(4) 

The  defendant  may  show  that  the  plaintifE  has  not  the  interest  or  character 
which  he  alleges  himself  to  have  :  Mendizabel  v.  Machado,  1  Sim.  68,  p.  78  : 
Oait  V.  Osbaldiston,  1  Russ.  158,  reversing  ibid.  5  Madd.  428  :  Redes.  PI. 
230 — 231,  283  :  otherwise  a  person  would  be  at  the  mercy  of  anyone  who 
choose  to  file  a  bill  of  discovery  against  him  on  a  false  allegation :  see  ibid. 

If  a  plaintiff  filed  a  bill  as  heir  or  administrator  for  discovery  from  a 
person  in  possession  of  property  belonging  to  the  deceased,  or  of  his  title 
thereto,  or  of  the  particulars  of  which  it  consisted,  the  defendant  might 
plead  that  another  person  was  heir  or  personal  representative,  or  that  the 
alleged  deceased  was  living  :  Redes.  PI.  283. 

(5) 

Where  the  action  at  law  (or  the  defence  to  it :  Story,  Eq.  Jur.  §  1493  a : 
Maoaulay  v.  Slwlcell,  \  Bl.  pp.  114,  120)  was  clearly  not  maintainable,  a 
demurrer,  or  in  a  proper  case  a  plea,  would  hold :  see  Redes.  PL  187  : 
Northleigh  v.  Ztisccmbe,  Ambl.  612:  Sondeau  v.  Wyatt,  3  B.  C.  0.  153,  and 
Debigge  v.  Howe  there  cited :  Mamere  v.  Rawlins,  and  Newman  v.  Solder, 
Pinch,  36,  44  (bills  for  discovery  of  a  will  and  probate  stating  no  title  in  the 
plaintiff) :  Wallis  v.  Portland,  3  Ves.  494,  p.  500 :  Kensington  v.  Manscll,  13 
Ves.  240  :  Crow  v.  Tyrrell,  2  Madd.  p.  408 :  Story,  Eq.  Jur.  ^  1493  a.  If 
however  there  was  any  question  whether  or  not  the  action  at  law  was 
maintainable  the  coui-ts  of  equity  were  disinclined  to  take  it  on  themselves 
to  decide  the  legal  point :  what  might  therefore  be  a  good  legal  bar  to  the 
action  was  not  necessarily  a  good  bar  to  the  bill  of  discovery :  where  the 
question  as  to  the  validity  of  the  bar  at  law  was  at  all  an  open  one,  the 
discovery  would  be  enforced  :  see  Sindman  v.  Taylor,  2  B.  C.  C.  7  :  Rondeau 
Y.  TFyatt,  3  B.  C.  C.  153:  T/iomas  v.  Tyjcr,  3  Y.  &  C.  255:  Robertson  v. 
Zubbock,  4  Sim.  161 :  Zcigh  v.  Zdgb,  1  Sim.  p.  367  :  Scott  v.  Broadwood,  2 
Coll.  447,  p.  456:  Beames,  Eq.  PI.  276— 277:  Story,  Eq.  Jur.  §  1493  a:  and 
see  as  to  the  validity  of  a  demurrer  or  plea  founded  on  the  Statute  of 
Limitations,  Bean  of  Westminster  v.  Cross,  Bunb.  60  :  Baillie  v.  SiLbald,  15 
Yes,  185  (arg.)  :  Jcrney  v.  Best,  1  Sijn,  373 :  Maegregor  v.  E.  I.  Co.  2  Sim. 
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452  (allowing  it  if  pleaded  to  the  declaration  at  law) :  Crow  v.  Tyrrell,  2 
Madd.  p.  408  (where  it  would  have  been  allowed  if  the  plea  had  been  in 
proper  form) :  Scott  t.  Broadwood  (allowing  it).  However  in  Smith  v.  Fox, 
6  Ha.  386,  p.  391,  Wigram,  V.  C.  laid  it  down  in  express  terms  that  a  court 
of  equity  would  in  such  a  case  determine  for  itself  the  legal  question. 
"  Whatever  question  might  at  one  time  have  existed  upon  the  point  it  is  now 
clear  that  the  defence  that  the  Statute  of  Limitations  is  a  bar  to  the  suit 
may  be  raised  by  demuiTer.  There  is  no  doubt  but  that  is  so  where  relief 
is  sought  in  equity  :  and  I  apprehend  that  it  is  the  same  where  discovery 
only  is  sought  in  aid  of  relief  at  law.  It  is  immaterial  with  a  view  to  this 
question  whether  the  relief  be  in  equity  or  at  law ;  the  point  to  be  determined 
on  the  demurrer  in  both  cases  is  simply  whether  the  plaintiff  is  entitled  to  an 
answer  or  not.  So  also,  whatever  question  there  might  be  one  time  have 
been  upon  the  reasoning  of  Lord  Thurlow  in  Sindman  v.  Taylor  as  to  the 
point  raised  as  to  the  defence  in  equity  being  the  very  point  to  be  tried  by 
the  action  it  is  now  settled  that  a  party  applying  to  this  court  for  discovery 
in  aid  of  an  action  in  which  the  defendant  may  by  plea  or  demurrer  show 
that  the  plaintiff  is  not  entitled  to  recover  may  raise  the  defence  by  plea  or 
demurrer  in  equity.  The  justice  of  the  case  requires  that  the  defence  to  the 
discovery  should  be  open  to  the  defendant  in  equity."  See  also  Mr.  Hare's 
note  to  this  case  commenting  on  Sindman  v.  Taylor:  and  Reiner  v.  Saliihury, 
2  Ch.  D.  p.  384. 

Where  the  question  whether  or  not  the  action  or  the  defence  to  it  was 
maintainable  depended  on  an  issue  of  fact  in  aid  of  which  the  discovery  was 
sought,  the  court  of  equity  would  not  decide  that  issue ;  for  if  it  did,  it 
would  reduce  the  plaintiff  to  the  necessity  of  proving  in  that  court  without 
a  discovery  that  he  had  a  right  to  support  the  action  or  the  defence  to  it : 
see  Robertson  v.  Lulhocl-,  4  Sim.  161 :  and  see  ante,  p.  19,  as  to  an  action  for 
relief. 

(6) 

It  should  seem  that  a  demurrer  would  hold  to  a  bill  for  discovery  of 
several  distinct  matters  against  several  distinct  defendants.  For  though  a 
defendant  is  always  eventuaEy  paid  his  costs  upon  a  bill  of  discovery  if  both 
parties  live,  and  the  plaintiff  by  amendment  of  his  bill  does  not  extend  it  to 
pray  relief,  yet  the  court  ought  not  to  permit  the  defendant  to  be  put  to  any 
unnecessary  expense,  as  either  the  plaintiff  or  defendant  may  die  pending  the 
suit:  Eedes.  PI.  201. 

Want  of  parties  was  no  objection  to  a  bill  of  discovery  : 
Eedes.  PI.  200,  281 :  and  see  Barthce  v.  Lee,  ante,  p.  612 : 
and  ChoImonMey  v.  Cliftcn,  '2  Mer.  p.  74,  wliere  an  appli- 
cation to  amend  by  adding  plaintiffs  was  refused. 

As  to  injunctions  staying  the  prosecution  of  the  action  in 
aid  of  the  defence  to  which  the  discovery  is  required. 

Up  to  15  Sc  16  Vict.  c.  80,  s,  58,  the  practice  was  to  issue  an  injunction  as 
a  matter  of  course  (called  the  common  injunction)  on  the  defendant  to  the 
biUmakinsr  default  in  appearing  or  answering  withm  the_ proper  time,  the 
defendant  being  entitled  to  move  for  its  dissolution  on  puttmg  m  a  sufficient 
answer :  but  until  such  default  no  injunction  would  be  issued 

By  this  act  this  practice  was  put  an  end  to:  and  the  court  would  grant 
<,-n  iininnrtion  at  anv  time  (after  mterrogatories  filed:  Chiton  v.  Campbell, 
20  bX  53l"  t,Z\.  I.grL,  5  Jur.  N.  8^510  -Lloyd  ^- Adams,  i  K  &  J. 
467  •  but  qu.  whether  this  was  necessaiyjNhere  the  dejendant  had  not  ap- 
peared :  TitzyeraU  v.  Bull,  9  Ha.  App.  6o)  on  an  affidavit  by  the  plaintiff 
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verifying  his  case  as  a  bona  fide  one  and  showing  ttat  tlie  discovery  might 
assist  him  in  wholly  or  partially  destroying  the  case  at  law  against  him  and 
was  therefore  material  to  his  defence ;  and  if  sach  a  prima  facie  case  was  so 
made  out,  the  court  would  issue  the  injimction  and  would  not  regard  the 
defendant's  affidavits  in  opposition :  Senior  v.  Fritohard,  16  Beav.  473,  p.  476 : 
Lovell  Y.  Oalloivay,  17  Beav.  1:  19  Beav.  642:  Magnay  y.  Mines  Royal  Go. 
3  Drew.  130,  pp.  133—134 :  Fox  v.  Smith,  2  D.  G.  &  J.  353  ;  Mollett  v.  Enequist, 

25  Beav.  609  :  Karris  v.  Colhtt,  26  Beav.  222 :  Qarle  v.  Robinson,  3  Jur.  N.  S. 
633 :  and  therefore  the  defendant  would  not  be  allowed  his  costs  of  filing 
affidavits  in  opposition  to  the  injunction,  the  ordinary  practice  being  to 
make  the  costs  of  the  application  costs  in  the  cause  and  therefore  payable  by 
the  plaintiff :  Lovelly.  Galloway,  19  Beav.  642:  andsee^osi. 

On  putting  in  an  answer  which  had  been  found  to  be  or  had  by  lapse  of 
time  become  sufficient  (not  therefore  pending  a  motion  for  production  of 
documents  in  the  answer :  Stover  v.  JacJsson,  12  Sim.  503)  the  defendant  was 
entitled  to  have  the  injunction  dissolved  (originally  by  order  nisi  in  the  first 
instance  in  order  to  give  the  plaintiflE  the  opportunity  of  excepting) :  Gibson 
V.  Chayters,  8  Beav.  167 :  Stanley  v.  Bond,  5  Beav.  173  :   Mollett  v.  Fnequist, 

26  Beav.  466  :  Magnay  v.  Mines  Royal  Co.  p.  133. 

Where  there  were  two  or  more  defendants,  the  injunction  would  not  as  a 
rule  be  dissolved  until  all  had  answered ;  see  White  v.  Steinwaelcs,  19  Ves.  83  : 
Joseph  V,  Doubleday,  1  V.  &  B.  497 :"  Nanney  v.  Vaughan,  8  Sim.  439 :  F{aylor 
V.  Middleton,  2  Mad.  131.  But  where  officers  of  a  company  were  made  co- 
defendants  with  the  company  to  a  biU  of  discovery,  the  injunction  was  dis- 
solved on  the  company's  answer  being  put  in,  though  the  officers  had  not 
answered:   Glaseott  v.  Copper  Miners'  Go.  11  Sim.  314:  and  see  ante,  p.  76. 

The  costs  of  a  bill  of  discovery. 

The  costs  of  every  biU  of  discovery  were  originally  payable  by  the  plaintiff 
as  a  matter  of  course  (the  suggestion  in  Weymouth  v.  Bayer,  1  Ves.  Jan. 
p.  423,  that  where  a  defendant  before  suit  improperly  refused  to  give  dis- 
covery, as  for  instance  accounts,  he  should  pay  the  costs  was  never  acted  on) : 
Kedes.  PI.  201 :  Dan.  Ch.  Pr.  1411.  But  later  by  Consol.  Ord.  XL.  r.  14 
(varying  a  similar  order  of  1841 :  see  Westjield  v.  Skipwith,  1  Ph.  277,  under 
this  order)  it  was  provided  that  the  costs  of  a  bill  of  discovery  filed  by  any 
defendant  to  a  bill  for  relief  (that  is  to  say  a  cross  bUl  in  aid  of  his  defence 
thereto :  Heming  v.  Dingwall,  2  Ph.  212)  should  be  costs  in  the  original  cause 
unless  the  court  should  otherwise  direct :  and  wherever  the  cross  bill  was 
bonS  fide,  the  costs  would  be  costs  in  the  original  cause,  though  it  did  not 
turn  out  necessary  for  the  defendant  to  avail  himself  of  the  whole  of  the  dis- 
covery :  Robinson  v.  Wall,  10  Beav.  73  :  and  see  Watts  v.  Fenny,  17  Sim.  43  • 
11  Beav.  435. 

After  answer  (that  is  to  say  a  sufficient  answer  so  held  or  become  so  by 
lapse  of  time)  the  defendant  might  get  an  order  of  course  for  taxation  and 
payment  of  his  costs:  Redes.  PI.  201:  Woodcock  v.  King,  1  Atk.  286: 
Govmtry  v.  Bentley,  3  Mer.  677:  Dan.  Ch.  Pr.  1411:  unless  the  plaintiff, 
should  get  an  order  to  amend  for  fuller  discovery :  Redes.  PI.  201.  Where 
an  order  had  been  obtained  for  a  commission  to  examine  witnesses,  the  order 
could  not  be  got  till  after  the  commission  had  returned :  Anon.  8  Ves.  69  : 
Bunbury  v.  • ,  9  Ves.  103. 

The  costs  so  payable  by  the  plaintiff  included  the  costs  of  all  applications 
as  of  motions  for  injunction  (but  see  Zovell  v.  Galloway,  ante),  for  commission 
to  examine  witnesses,  for  production  of  documents :  Noble  v.  Garland,  1  Madd. 
344 :  but  not  necessarily  the  costs  of  successful  exceptions :  see  Hughes  v. 
Glerk,  6  Ha.  195 :   Thomas  v.  Rawlins,  27  Beav.  375. 

As  to  amending   actions  of  discovery  and  supplemental 
actions. 
A  supplemental  bill  of  discovery  would  be  allowed  if  required  for  the  pur- 
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pose  of  doing  justice :  Few  t.  Guppij,  1  M.  &  C.  pp.  607 — 508.     So  a  liill  of 
discovery  could  be  amended:  see  Kedes.  PI.  201. 

The  penalties  or  remedies  for  default  in  giving  discovery 
in  the  case  of  actions  for  discovery. 

The  penalties  prescribed  by  Ord.  XXXI.  r.  21  (see  ante,  Ch.  VII.)  for  default 
in  giying  discoYery  in  an  action  for  relief  are  attachment,  and  striking;  out 
the  claim  or  defence  as  the  case  may  be.  In  the  case  of  an  action  for  dis- 
covery, the  second  of  these  penalties  is  inapplicable.  But  qu.  whether  the 
old  chancery  practice  of  taking  the  bill  pro  confesso,  which  was  really 
analogous  to  the  present  practice  of  striking  out  the  defence,  might  not  be 
held  to  have  survived  for  this  purpose.  The  effect  of  an  order  to  take  a  bill 
of  discovery  pro  confesso  was  that  the  bill  might  be  taken  and  read  in  any 
court  of  law  or  equity  as  evidence  of  the  same  facts  and  on  behalf  of  the 
same  parties  as  could  an  answer  admitting  the  contents  of  the  bill :  1  Will.  4, 
c.  36,  s.  15  :  Dan.  Ch.  Pr.  pp.  421,  1412.  If  this  be  so,  it  might  be  desirable 
to  state  in  the  claim  every  matter  and  fact  on  which  discovery  is  wanted  in 
order  by  this  practice  to  get  admissions  of  them.  But  it  is  obvious  that  in 
some  cases  this  remedy  would  be  insufficient,  and  that  the  process  of  attach- 
ment (or  sequesti'ation,  see  ante,  p.  684)  would  have  to  be  resorted  to,  in  order 
to  compel  the  discovery. 
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CHAPTEE  XI. 

DISCOVERY  IN  THE  COUNTY  COUHTS  AND  IN  THE  LORD  MAYOr's 

COITRT. 

I.  Discovery  in  the  County  Courts. 

The  practice  of  discovery  in  the  comity  courts  is  regulated 
by  the  Consolidated  County  Court  Orders  and  Rules  of  1875, 
and  sections  60 — 54  of  the  C.  L.  P.  Act,  1854  (see  post, 
Appendix,  Chaper  II.),  which  were  extended  to  the  county 
courts  by  Order  in  Council  of  November,  1867;  and  although 
these  sections  have  now  been  repealed  by  46  &  47  Vict.  c.  49, 
they  are  by  sections  5  and  7  preserved  so  far  as  the  county 
courts  are  concerned. 

The  following  are  the  Rules  of  1875  dealing  with  dis- 
covery : — 

Oedee  XIII. 

Rule  1 .  Wtere  in  any  action  any  party  desires  the  production  of  any  docu- 
ment or  documents  relating  to  the  matter  in  question  in  such  action,  he  shall 
make  an  affidavit  that  he  has  reason  to  helieve  that  such  document  or  docu- 
ments is  or  are  in  the  possession  or  power  of  one  of  the  parties,  and  the 
registrar  shall,  upon  the  delivery  to  him  of  the  affidavit  and  a  copy  thereof, 
file  the  affidavit  and  make  an  order  (annexing  thereto  the  copy  of  the  affidavit), 
that  the  party  against  whom  such  application  is  made  shall  answer  on  affi- 
davit stating  what  docimients  he  has  in  his  possession  or  power  relating  to 
the  matters  in  dispute,  or  what  he  knows  as  to  the  custody  they  or  any  of 
them  are  in,  and  whether  he  objects,  and  if  so,  on  what  grounds,  to  the  pro- 
duction of  such  of  the  documents  as  are  in  his  possession  or  power  ;  and  the 
time  within  which  the  opposite  party  shall  return  such  affidavit  to  the  court 
shall  be  stated  in  the  order,  which  order  shall  be  served  by  the  bailiff  of  the 
court,  or  a  solicitor,  or  by  post. 

Eule  2.  The  party  against  whom  such  order  is  made  shall  answer  on 
affidavit  according  to  the  terms  of  the  order,  and  send  the  afSdavit  and  a  copy 
thereof  to  the  registrar,  by  post  or  otherwise,  within  the  time  stated  in  the 
order  ;  and  the  registrar  shall,  immediately  jipou  receiving  such  affidavit 
file  the  same,  and  transmit  by  post,  or  otherwise,  to  the  party  making  the 
application  the  copy  of  the  affidavit. 

Rule  3 .  "Where  after  such  last-mentioned  affidavit  is  filed  the  party  makinp- 
the  application  requires  a  further  order  thereon,  he  shall  apply  to  the  regis- 
trar for  such  further  order ;  and  if  there  he  no  matter  of  fact  or  law  in  dis- 
pute between  the  parties,  the  registrar  shall  make  an  order  in  writing,  in 
accordance  with  the  facts  ;  hut  if  there  shall  be  any  matter  of  fact  or  law  in 
dispute  between  the  parties,  the  registrar  shall  transmit  both  affidavits  to  the 
judge,  who  shall  direct  the  registrar  to  give  notice,  by  post  or  otherwise,  to 
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both  parties  of  a  time  and  place  wlien  and  where  he  will  hear  the  application, 
and  make  such  order  thereon  as  shall  be  just. 

Rule  4.  An  order  for  the  production  of  any  deed  or  document  shaU  state 
the  tune  when  and  the  person  to  whom  the  same  shall  be  produced,  and  it 
may  further  order  that  the  same  may  be  deposited  with  the  registrar,  to  be 
produced  at  any  trial  or  hearing,  or  that  the  registrar  may  make  a  copy 
thereof  for  any  party.  a  j  rj 

Rule  5.  Where  in  any  action  any  party  is  desirous  of  inspecting  any  written 
or  prmted  document  or  instrument  which  he  is  entitled  to  inspect  relating  to 
the  matter  m  question  in  such  action,  and  which  shall  be  in  the  possession  or 
power  or  under  the  control  of  the  other  party,  such  first-mentioned  party  may, 
live  clear  days  before  the  day  of  hearing,  give  notice  to  the  other  party,  by  post 
or  otherwise,  that  he,  or  his  solicitor,  desires  to  inspect  any  such  document  or 
instrument,  describing  the  same,  at  any  place  to  be  appointed  by  the  other 
party ;  and  if  such  other  party  shall  neglect  or  refuse  to  appoint  such  place, 
or  to  allow  such  plaintiff  or  defendant,  or  his  soUoitor,  to  inspect  such  docu- 
ment or  instrument,  within  three  clear  days  after  receiving  such  notice,  the 
judge  may  in  his  discretion,  on  the  day  of  trial,  adjourn  the  action  and  make 
such  order  as  to  costs  as  he  shall  think  fit. 

Rule  6.  Where  a  party  desires  to  interrogate  any  party,  he  shall  apply  to 
the  registrar  for  leave  to  deUver  interrogatories,  and  upon  making  such 
application  he  shall  file  an  afBdarit,  made  by  himself  only,  or  by  himself  and 
his  solicitor  or  agent,  if  any,  or,  by  leave  of  the  registrar,  by  his  solicitor  or 
agent  only,  stating  that  the  deponent  believes  that  the  party  proposing  to 
interrogate  will  derive  material  benefit  in  the  action  from  the  discovery  which 
he  seeks,  and  that  there  is  a  good  cause  of  action  or  defence  upon  the  merits. 
And  upon  such  application  the  registrar  shall  make  an  order,  according  to 
the  form  in  the  schedule,  that  the  applicant  may,  within  a  time  to  be  named 
in  such  order,  deliver  to  the  party  to  be  interrogated  interrogatories  in 
writing  upon  any  matter  as  to  which  the  applicant  seeks  discovery,  and  shall 
in  such  order  require  the  party  interrogated  to  answer  the  questions  in  writing 
by  aifidavit,  and  file  such  answers  within  such  time,  to  be  appointed  by  the 
registrar,  as  shall  enable  the  party  making  the  application  to  use  the  answers 
so  returned  as  evidence  at  the  trial. 

Rule  7.  Where  a  party  served  with  the  order  shall  object  to  answer  the 
interrogatories,  he  shall  file  an  affidavit  stating  his  grounds  for  objecting, 
and  that  he  will  be  prepared  to  show  cause  to  the  court  at  the  return  day 
against  his  being  required  to  answer  them  ;  but  where  it  is  only  some  of  the 
interrogatories  he  objects  to  answer,  he  may  include  in  his  af&davit  both  his 
replies  and  his  objections. 

Rule  8.  Where  the  party  required  to  answer  interrogatories  shall  success- 
fully show  cause  against  an  order  requiring  him  to  answer  them,  the  judge 
may  direct  the  action  to  proceed,  or  to  be  adjourned  if  he  thinks  fit,  and 
upon  terms  as  to  costs  ;  but  if  the  party  objecting  shall  not  show  suflfioieut 
cause  for  his  objection,  the  judge  may  order  the  interrogatories  to  be  then 
and  there  answered  viva  voce  in  court,  or  may  adjourn  the  action,  and  make 
an  order  for  the  answering  of  the  interrogatories  by  such  time,  and  for  the 
payment  of  such  costs  as  may  have  been  incurred  through  the  delay,  as  he 
may  think  fit. 

The  following  are  the  bodies  of  the  forms  given  in  the 
schedule  to  the  County  Court  Eules  of  1875  :— 
54. — Afitdatit  foe  Discoteet. 
I  A.  B.  the  above-named  plaintiff  [or  defendant]  make  oath  and  say  as 
follows  :  [here  set  out  in  paragraphs  the  documents,  and  that  the  deponent  is 
advised  and  believes  that  it  is  material  and  necessary  for  him,  in  order  to  support 
his  claim  upon  the  trial,  to  have  such  documents  produced  to  him,  and  that  he  will 
derive  material  advantage  and  support  from  their  production,  and  that  he  is  ad- 
vised and  believes  that  lie  is  entitled  to  their  production,  and  that  he  believes  that 
the  said  documents  are  in  the  possession  or  poiver  ofth^  defendant]. 
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55. — Oedek  foe  Discoveet. 

Upon  reading  an  affidavit  by  the  plaintiff  [or  defendant]  a  copy  of  whioli 
is  annexed  marked  A,  I  do  order  that  the  plaintiff  lor  defendant]  do  -vritliin 
days  answer  on  affidavit,  stating  what  documents  he  has  in  his  pos- 
session or  power  relating  to  the  matters  in  dispute  in  this  cause,  and  what  he 
knows  as  to  the  custody  they  or  any  or  either  of  them  are  in,  and  whether 
he  objects,  and  if  so,  on  what  grounds,  to  the  production  of  such  as  are  in 
his  possession  or  power. 

And  I  further  order,  that  the  costs  of  this  application  amd  of  the  discovery 
shall  be  costs  in  the  cause. 


56. — Afixdavit  in  Obedience  to  Oedeb  foe  Discoveet. 
I,  ,  of  ,  the  above-named  plaintiff  [or  defendant],  make  oath 

and  say :  — 

1 .  That  the  documents  hereinafter  set  forth  are,  to  the  best  of  my  know- 
ledge and  belief,  the  only  documents  in  my  possession  or  power  relating  to  the 
matters  in  dispute  in  this  action,  and  the  same  are  in  my  possession,  viz.: — 

A  letter  from  to  ,  dated 

An  agreement  purporting  to  be  between  E.  F.  and  Gr.  H.  dated 

2.  I  do  not  object  to  the  production  of  the  said  documents,  or  any,  or 
either  of  them. 

[Or,  I  object  to  the  production  of  the  said  documents  [or  if  not  to  all,  but  to 
some  of  them,  state  which],  on  the  following  grounds ;  that  is  to  say  [here  state 
"' '      '   "    ■■"*]■] 


the  grounds  of  objection] 


57. — Inteeeoqatoeies  Aepldavit. 

We,  A.  B.,  of  ,  the  above-named  plaintiff  [or  defendant]  and 

L.  M.,  of  ,  solicitor  in  this  cause  for  the  said  plaintiff  [or  defendant], 

make  oath  and  say,  iirst. 

And  I,  the  said  A.  B.,  for  myself,  say — ■ 

1.  That  I  believe  I  shall  derive  material  benefit  in  this  cause  from  the  dis- 
covery which  I  seek  by  the  interrogatories  which  I  require  to  be  delivered 
herein. 

2.  That  I  believe  that  I  have  a  good  cause  of  [or  defence  to  this]  action 
on  the  merits. 

And  I,  the  said  L.  M.,  say, — 

3.  That  the  plaintiff  [or  defendant]  wiU  derive  material  benefit  by  the 
discovery  which  he  seeks  by  interrogatories. 

4.  That  I  believe  that  the  plaintiff  [or  defendant]  has  a  good  cause  of 
[or  defence  to  this]  action  on  the  merits. 


58. — Oedee  foe  an  Oeal  Examination. 

Upon  hearing  the  parties,  their  attorneys  or  agents  [or  counsel]  on  both 
sides,  I  do  order  that  the  plaintiff  [or  defendant]  do  attend  before  the 
registrar  of  this  court  at  on  the  day  of  18         at 

.       o'clock  in  the  noon,  to  be  by  him  orally  examined  as  to  the 

points  mentioned  m  the  paper  writing  hereunto  annexed,  the  plaintiflE's 
[or  defendant's]  answers  to  the  interrogatories  delivered  to  him  in  this  action 
being  insufficient  in  such  points.  [Add  where  any  doeuimnts  are  to  be 
produced:  And  I  do  further  order  that  the  plaintiff' [or  defendant]  do  pro- 
duce to  the  said  registrar  at  the  same  time  and  place  the  foUowino-  docu- 
ments [here  describe  them  shortly].]  ■  ° 

I  further  order  that  the  costs  of  the  examination,  and  of  the  proceedinffs 
herem   as  may  be  taxed  by  the  registrar,  shaU  be  paid  by  ,  for  shall 

abide  the  event,  or  as  otherwise  ordered].  ^  ,       •'  '  l 
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285. — Obdee  poe  Intebbogatoeies. 
tTpon  reading  the  afadavit  of  ,  I  do  order  that  the  be  at 

liberty  to  deliver  to  the         or  his  solicitor,  on  or  before  the  day  of         , 

18      ,  interrogatories  in  -writing  upon  the  matters  as  to  which  discovery  is 
sought  in  this  action,  and  that  the  do,  on  or  before  the  day 

of  I  IS     I  answer  the  questions  in  writing  by  affidavit,  and  return  such 

answers  to  me  for  filing. 


286. — Oedeb  foe  Pboduotion  of  Documents. 

Whereas  ,  of  ,  was  duly  summoned  imder  a  summons  of  this 

court  dated  the  day  of  to  produce  at  the  trial  of  this  action  upon 

this  day  of  the  following  papers  and  documents  : — 

\_Sereset  out  documents  contained  in  summons.'] 

And  whereas  the  said  summons  was  duly  served  upon  the  said 
upon  the  day  of  ; 

And  whereas  the   said  has  failed  to  produce  the   said   documents 

above  set  out,  or  any  or  either  of  them  [or  has  failed  to  produce  the  following 
document  ,  being  of  the  documents  above  set  out]  : 

And  whereas  it  has  been  proved  to  the  satisfaction  of  this  court  that  the 
documents  above  set  out  [or  the  following  documents  ,  being 

of  the  documents  above  set  out]  are  in  the  possession,  power,  or  control  of 
the  said  ,  and  that  they  relate  to  the  matters  in  dispute  in  this  action : 

It  is  ordered  that  the  said  do  on  or  before  the  day  of 

produce   and  leave  with  the   registrar   of  this   court  at  his  office  situate 
at  ,  the  said  following  documents  ;  namely, 


287. — Notice  of  Application  foe  fuethee  Oedeb  foe  Peoduotion. 

Let  all  parties  concerned  attend  at  on  the         _    day  of 

at  o'clock  in  the  forenoon  on  the  hearing  of  an  application  on  the  part 

of  ,  to  consider  the  objection  made  by  the  affidavit  of  the  filed 

the  day  of  ,  pur.suant  to  the  order  dated  the  day  of  , 

to  produce  the  document  set  forth  in  the  second  part  of  the  first  schedule 
hereto  [or  as  may  be~\ . 


II.  Discover//  in  the  Lord  Mayor's  Court. 

The  practice  of  discovery  in  the  Lord  Mayor's  Court  is 
regulated  by  sections  50—54  of  the  CL.  P.  Act,  1854  (see 
post,  App.  Ch.  II.),  applied  to  the  Mayor's  Court  by  Order  in 
Council  of  November,  1863  (and  therefore  still  in  existence, 
though  repealed  qua  the  Supreme  Court,  see  ante,  p.  6,  and 
46  &  47  Vict.  c.  49),  and  by  section  21  of  20  &  21  Vict. 
0.  clvii,  which  is  as  follows  : — "In  any  action  or  other  legal 
proceeding  in  the  court,  the  court  may,  on  application  made 
for  such  purpose  by  either  party,  compel  the  opposite  party 
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to  allow  the  party  making  the  application  to  inspect  all  docu- 
ments in  the  custody  or  power  or  under  the  control  of  such 
opposite  paxty  relating  to  such  action  or  other  legal  proceed- 
ing, and  if  necessary  to  take  examined  copies  of  the  same,  or 
to  procure  the  same  to  be  duly  stamped  in  all  cases  ia  which, 
previous  to  the  passing  of  this  act,  a  discovery  might  have 
heen  obtained  by  filing  a  bill,  or  by  any  other  proceeding  in 
a  court  of  equity  at  the  instance  of  the  party  so  making 
application  as  aforesaid  to  the  court." 

The  court  still  possesses  its  old  jurisdiction  on  its  equity 
side  :  see  Candy's  Mayor's  Court  Practice,  pp.  61 — 63. 

Under  this  equitable  jurisdiction  bills  of  discovery  would 
be  filed  against  garnishees  for  discovery  of  a  defendant's 
property  in  their  hands  in  aid  of  an  attachment :  see  Van 
Heyth.  I.  511 :  so  by  a  defendant  for  discovery  in  aid  of  his 
defence,  where  he  pleaded  to  the  jurisdiction  :  see  ibid.  509. 

See  an  instance  of  a  bill  of  discovery  in  Chancery  in  aid  of 
this  court.  Mayor  of  London  v.  By  field,  ante,  p.  614. 
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CHAPTEE  I. 

Forms. 

The  following  is  the  foi-m  for  interrogatories  s-iven  in  E.  S.  0 
App.  B.  No.  6:— 

In  the  High  Gourt  of  Justice. 
Division. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  E.  F.  and  G.  H.,  defendants. 
Interrogatories  on  behalf  of  the  above-named  IpMntiffoT  defendant  C.  D.] 
for  the  examination  of  the  above-named  ^defendants  E.  E.  and  G.  H.,  or 
plaiiiliff'2. 

1.  i)id  not,  &c. 

2.  Has  not,  &c. 

&c.     &e.     &o. 

EThe  defendant  E.  F.  is  required  to  answer  the  interrogatories  numbered         .] 
The  defendant  G-.  H.  is  required  to  answer  the  interrogatories  numbered         .] 

The  following  is  tlie  body  of  the  form  of  order  for  delivery  of 
interrogatories  given  in  E.  8.  C.  App.  K.  No.  16  : — 

Upon  hearing  and  upon  reading  the  afBdavit  of  ,  filed  the 

day  of  IS     ,  and  ,  it  is  ordered  that  the  be  at  liberty 

to  deliver  to  the  interrogatories  in  writing,  and  that  the  said  do 

answer  the  interrogatories  as  prescribed  by  Ord.  XXXI.  rr.  8  and  26  of  the 

Rules  of  the  Supreme  Court,  and  that  the  costs  of  this  application  be 

The  summons  for  the  order  should  be  founded  on  this  form  : 
see  the  forms  in  Dan.  Ch.  F.  1703  :  Chitty,  F.  p.  286. 

See  as  to  the  form  of  order  and  summons  therefor  where  the 
application  is  against  a  corporate  or  other  body,  ante,  p.  79. 

A  form  of  affidavit  is  given  in  Chitty  F.  pp.  286 — 287,  as  being 
sometimes  required  on  the  application :  it  is  that  which  was  in 
use  under  the  C.  L.  P.  Act,  1854,  and  merely  follows  out  the 
terms  of  section  62  of  that  act  (see  the  section  jups^,  Ch.  II.).  See 
as  to  the  nature  of  affidavit  necessary  under  different  circum- 
stances ante,  Bk.  I.  Ch.  IV.  Sects.  I.  and  II. 
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For  forms  of  interrogatories  on  various  matters  see  the  follow- 
ing cases . — 

_  In  action  against  directors  for  false  representations  in  prospectus  interro- 
gatories by  plaintiff  as  to  the  issue  of  it  and  the  statements  in  it:  Villehoisnet 
T.  Tobin,  L.  R.  4  C.  P.  184  [ante,  p.  320).  In  action  to  recover  commission 
on  iron  rails  interrogatories  by  plaintiff  as  to  the  ordering  and  sending  the 
rails,  as  to  communications  and  interviews  with  other  persons,  as  to  the 
general  custom  of  the  trade :  Eeii)  v.  Hutchins,  10  0.  B.  N.  S.  829  [ante,  p. 
463).  Interrogatories  as  to  payments,  receipts,  expenditure:  Zychlinski  v. 
Malibtj,  10  G.  B.  N.  S.  838  (ante,  p.  463).  In  action  to  recover  debt  interro- 
gatories by  executor  as  to  alleged  payment  or  settlement  of  accounts  by  de- 
fendant with  testator :  HawMns  v.  Carr,  L.  R.  1  Q.  B.  89 :  Hills  v.  Wales, 
L.  R.  9  Q.  B.  688 :  and  seeMde  v.  Jacobs,  3  Ex.  D.  335  (ante,  pp.  456,  457). 
Interrogatories  to  a  mortgagee  as  to  exercise  of  power  of  sale  and  other 
dealings  with  it:  Moor  v.  Roberts,  2  C.  B.  N.  S.  671  (ante,  p.  462).  In  action 
for  seduction  interrogatories  by  plaintiff  as  to  the  defendant's  pecuniary 
means,  and  as  to  the  seduction:  Sodsoll  v.  Taylor,  L.  R.  9  Q.  B.  79 
{ante,  p.  113).  Interrogatories  in  Admiralty  cause  of  bottomry:  The  Minne- 
haha, L.  R.  3  A.  cfe  E.  148.  In  actions  for  slander  interrogatories  by 
plaintiff  as  to  the  words  used:  Atkinson  v.  Fosbrooke,  L.  R.  1  Q.  B.  628 
(ante,  p.  463).  Interrogatories  by  plaintiff  as  to  instances  of  exercise  of 
alleged  right  of  common:  Commissioners  of  Sewers  v.  Glasse,  L.  R.  15  Eq. 
302  (ante,  p.  452).  In  action  on  promissory  note  interrogatories  by  plain- 
tiff to  shew  that  a  deed  of  arrangement  by  defendant  under  the  Bank- 
ruptcy Act  (relied  on  as  a  defence)  was  void,  as  to  the  names  of  the  alleged 
creditorSj  their  debts,  &c. :  Baxjley  v.  Griffiths,  1  H.  &  C.  429  (ante,  p.  461). 
In  a  similar  action  interrogatories  by  plaintiff  to  shew  invalidity  of  the  de- 
fendant's certificate  of  discharge  from  his  bankruptcy  :  Bartlett  v.  Lewis,  12 
C.  B.  N.  S.  249  (ante,  p.  462).  In  action  to  recover  goods  against  shipowner, 
the  defence  being  that  they  were  lost  by  excepted  perils,  interrogatories  by 
plaintiff  as  to  the  circumstances  under  which  they  were  lost :  Bolokow  v. 
Fisher,  8  Q.  B.  D.  161 :  Grumbrecht  v.  Parry,  32  "W.  R.  203.  558  :  49  L.  T. 
570  (ante,  pp.  459—460).  In  action  by  indorsee  of  bill  of  exchange,  the 
defence  being  that  the  acceptance  was  not  the  defendant's,  interrogatories 
by  plaintiff  directed  to  this  defence :  Morris  v.  Bethell,  L.  R.  4  0.  P.  765 
(ante,  p.  462).  In  action  for  negligence  in  making  a  valuation  interrogatories 
by  plaintiff  as  to  the  basis  of  valuation :  Turner  v.  Goulden,  L.  R.  9  C.  P. 
57  (ante,  p.  466).  Interrogatories  by  defendant  for  the  purpose  of  payin" 
the  proper  amount  into  court :  as  to  loss  sustained  by  plaintiff  throuo-h  non° 
carriage  of  cargo  :  Some  v.  Eough,  L.  R.  9  C.  P.  135  :  as  to  solvency  or 
insolvency  of  persons:  Lobson  v.  Siehardson,  L.  R.  3  Q.  B.  776:  as  to  ininries 
and  loss  sustained  by  plaintiff  through  an  accident:  Frost  v.  Brook,  23  W.  R. 
260  (ante,  pp.  468—471).  Interrogatories  seeking  discovery  in  the  nature  of 
particulars:  Saunders  v.  Jones,  7  Oh.  D.  435  :  Lyon  v.  Tweddell,  13  Ch  D 
375  :  John  v.  James,  ibid.  370  (ante,  pp.  452—453).  Interrogatories  by' de- 
fendant as  to  the  circumstances  of  indorsement  of  bill  of  ladino-  to  plaintiff  ■ 
Berby,%e  Bank  y.  Lumsden,  L.  R.  5  C.  P.  107  (ante,  p.  462).  Interrogatories 
by  plaintiff  as  to  circumstances  of  receipt  of  rentcharge  by  defendant  claim- 
ing title  thereto :  Towne  v.  Cocks,  L.  R.  9  Ex.  45  (ante,  p.  458).  Inten-oo-a- 
tones  as  to  pedigree:  IFiUon  v.  Hammonds,  L.  R.  8  Eq  326-  Kennedy  v 
i^f'J^  ^^T  ?•  ^^^  ■O'Connor  v.  Malone,  1  Sau.  &  Sc.  p.  524  (ante,  pp.  528] 
630,  534).  Interrogatories  by  plaintiff  (reversioner)  in  action  of  eiectment 
against  person  as  assignee  of  lease  for  breaches  of  covenant:  Chester  y  Wort- 
ley,  IS  CB.  239  (ante,  p.  529).  Interrogatories  by  defendant  in  action  of 
trover  as  to  plamtiff  s  case,  and  the  groimds  of  his  claim  :  Fdwards  v.  Wake- 
field  6  E  &  B  462  (ante  p.  4ol).  Interrogatories  by  defendant  in  action  of 
^ectment :  Wallen  J./'^rrest  L.-R.  7  Q.  B.  239  :  Fliteroft  v.  Fletcher,  U 
Exch._543  (ante  p  534).  Interrogatories  to  defendant  who  pleads  "p  ene 
admmistravit:  "  P.ek  v.  Aolun,  14  Ir.  C.  L.  App.  xxxii.  For  interroga- 
tories m  patent  actions  see  cases  referred  to  in  Book  III.  Chap.  I. 
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The  following  is  the  form  of  answers  to  inteiToaratories  given 
by  E.  S.  C.  Appendix  B.  No.  7  :— 

\_IIeading  as  in  Interrogatories,  ante."] 
The  answer  of  the  above-named  defendant  E.  P.  to  the  interrogatories  for 

his  examination  by  the  above-named  plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  above-named  E.  P.,  make 
oath  and  say  as  follows : — 


_  The  following  are  suggested  as  forms  for  the  principal  objec- 
tions which  can  be  taken  to  answering  an  interrogatory  : — 

(1)  That  in  respect  of  the  matter  discovery  of  which  is  sought  by  the  in- 
terrogatory I  am  willing  (a)  to  deliver  particulars,  see  ante,  p.  91 :  (b)  to 
make  admissions,  see  ante,  p.  91 :  (o)  to  produce  documents  for  his  inspection, 
see  ante,  pp.  91,  123. 

(2)  That  the  answering  the  interrogatory  wiU  entail  (a)  expense,  (b)  in- 
convenience, (c)  trouble :  see  ante,  pp.  298 — 299  ;  and,  see  ibid,  he  can  obtain 
the  discovery  easily,  efEectually,  and  cheaply,  (a)  aliunde,  see  ibid. :  (0)  by 
inspection  of  documents  in  my  possession  which  I  am  willing  to  produce,  see 
ibid,  andante,  objection  (1) :  (7)  by  admissions  which  I  am  willingto  make,  see 
ibid,  and  ante,  objection  (1) :  (5)  by  particulars  which  I  am  willing  to  give, 
see  ibid,  and  ante,  objection  (1). 

(3)  That  the  interrogatory  is  (a)  prohx,  see  ante,  pp.  106,  110  :  (b)  oppres- 
sive, see  ante,  pp.  106,  110,  298  :  (c)  unnecessary,  see  ante,  pp.  100, 106 — 107, 
110:  (d)  scandalous,  see  ante,  p.  105,  110:  (e)  irrelevant,  see  ante,  p.  110: 
(f)  not  bonS,  fide  for  the  purpose  of  the  action,  see  ante,  p.  110  :  (g)  not  suffi- 
ciently material  at  this  stage,  see  ante,  p.  110 :  (h)  requires  me  to  make  what 
is  in  effect  an  affidavit  of  documents,  see  ante,  p.  115  :  inquires  into  what  is 
matter  of  law,  see  ante,  p.  115. 

(5)  That  the  discovery  sought  by  the  interrogatory  is  not  clearly  or  suffi- 
ciently material  at  this  stage,  or  is  not  clearly  or  sufficiently  material  to  any 
question  in  this  action,  and,  (see  ante,  p.  298),  that  the  answering  it  (a.)  will 
entail  expense,  inconvenience,  or  trouble,  see  ante,  p.  298 :  (0)  by  disclosing 
my  private  means  and  transactions,  or  my  trade  secrets,  or  my  private  busi- 
ness and  dealings  with  other  persons,  or  the  names  of  my  customers,  will 
prejudicially  affect  me,  see  ante,  p.  300  :  (7)  will  expose  me  to  a  oivH  suit,  see 
ante,  p.  301 :  (S)  by  disclosing  private  and  confidential  communications  by 
and' to  me  to  and  by  other  persons,  wiU  prejudicially  affect  me,  see  ante, 
p.  301 :  or  these  other  persons,  see  ante,  p.  302  :  (e)  by  disclosing  the  accounts, 
private  affairs,  dealings,  names  of  the  customers  of  my  business  will  preju- 
dicially affect  those  customers,  see  ante,  p.  306 :  (^)  will  expose  other  persons 
to  civil  or  criminal  or  penal  proceedings,  see  ante,  p.  307. 

(6)  That  the  interrogatory  is  unreasonably  wide  and  I  have  sufficiently 
answered  it,  see  ante,  p.  121. 

(7)  That  I  believe  that  answering  the  interrogatory  might  or  would  (see 
ante  V  328)  tend  (a)  to  criminate  me  or  expose  me  to  the  risk  of  a  cnmmal 
OTOsecution  (see  ibid.) :  (b)  to  make  me  liable  to  a  penalty:  (0)  to  make  me 
liable  to  a  forfeiture ;  see  ibid. :  see  ante,  pp.  322—328,  as  to  the  necessity  of 
stating  further  matters  to  show  the  effect  or  tendency  of  the  ansii'er. 

IS)  That  the  interrogatory  seeks  to  discover  the  evidence  which  I  propose 
to  adduce  in  support  of  my  case,  see  ante,  p.  446  :  or  the  manner  in  which  I 
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stall  make  out  or  shape  my  case,  qu.  see  ante,  p.  447 :  and  not  merely  the 
nature  of  that  case,  or  the  facts  on  which  I  rely  to  establish  it,  see  ante,  pp. 
446,  448  ;  or  that  it  seeks  to  discover  not  the  material  facta  of  my  case,  but 
the  evidence  of  those  facts,  see  ante,  p.  141. 

(9)  That  it  is  of  a  fishing^  nature,  no  foundation  for  it  being  laid  by  his 
pleadings,  see  ante,  pp.  459 — 461. 

(10)  That  it  seeks  to  discover  the  names  of  my  witnesses:  qu.  as  to  tlie  proper 
form  of  this  ohjeetion,  see  ante,  p.  473. 

(11)  That  my  answer  would  not  disclose  anything  tending  to  support  his 
case,  or  to  destroy  or  impeach  my  own  case,  but  would  disclose  only  my  evi- 
dence, or  the  manner  in  which  I  shall  make  out  or  shape  my  case :  see  ante, 
qijection  (8) ;  and  ante,  p.  486. 

(12)  {Objections  by  a  defendant  in  an  action  to  recover  possession  of  land  or  other 
property,  see  amte,  Bk.  II.  Ch.  III.  Pt.  3) :  (a)  that  the  interrogatory  seeks  to 
discover  matters  relating  solely  to  my  title  to  the  [land  or  other  property),  see 
ante,  pp.  fil6,  527:  (b)  that  my  answer  would  not  disclose  anything  tending 
to  support  the  plaintiff's  title  or  relating  to  his  title,  but  would  exclusively 
disclose  the  evidence  of  my  own  title,  or  matter  relating  solely  to  my  own 
title,  see  ibid,  and  ante,  objections  (8)  and  (11). 

(13)  As  to  interrogatories  inquiring  into  the  contents  or  nature  of  documents 
which  the  party  would  be  entitled  to  protect  from  production  under  the  rule  which 
protects  his  own  evidence,  see  ante,  p.  473. 

(14)  That  I  have  no  personal  knowledge  (see  ante,  pp.  128,  362,  364)  of  the 
matters  inquired  after :  that  such  information  as  I  have  received  in  respect 
thereof  has  been  derived  from  information  (of  a  confidential  nature,  see  ante, 
p.  362)  procured  by  my  solicitor  acting  prof essionally  f  or  me  in  that  capacity, 
or  his  agents  (see  ante,  p.  362)  in  and  for  the  purpose  of  defending  my  title 
to  the  property  the  subject  of  this  action,  see  ante,  p.  360  :  or  in  contempla- 
tion of  litigation  on  the  part  of  persons  claiming  the  property  and  for  the 
purpose  of  enabhng  him  to  advise  me  and  conduct  my  defence  against  such 
claims,  see  ante,  p.  362:  or  for  the  purpose  of  this  litigation,  see  ante,  p.  364: 
or  in  view  of  litigation  {statewhat,  seepost,  p.  632  (13) ),  see  ante,  p.  361 ;  or  for 
the  purpose  of  giving  me  legal  advice  and  assistance  [qu.  whether  tlie  'claim  is 
good  where  the  information  has  not  been  procured  for  the  purpose  of  litigation,  see 
ante,  p.  361) :  see  generally  ante,  pp.  369 — 365. 


(15)  That  I  have  no  knowledge  information  remembrance  or  belief  on  the 
flatter,  see  ante,  p.  127  [this  general  form  includes  technically  the  particular 
assertions,  post) :  that  there  is  no  information  thereon  contained  in  any  docu- 
ments to  which  I  have  a  right  of  access  {the  expression  "  in  my  possession  or 
power  IS  ambiguous,  see  ante,  pp.  134,  224),  see  ante,  pp.  134—137  (add 
perhaps  m  some  cases  "other  than  public  documents  to  which  he  has  the  same 
right  of  access  as  myself,"  see  ante,  pp.  135,  142) :  nor  {see  as  to  where  this 
assertion  is  necessary,  ante,  p.  141)  have  the  persons  who  acted  as  my  affents 
or  servants  m  the  matter  any  knowledge  remembrance  or  information 
thereon  see  rate,  pp.  138-141  ;  the  persons  who  acted  as  my  servants 
or  agents  m  the  matter  (a)  are  abroad,  or  are  dead,  see  ante,  p  142  ■  (h\  are 
no  longer  m  my  employ  or  control,  see  ante,  p.  142,  and  I  do  not  kaow 
where  they  are  or  they  {state  any  other  reason),  and  I  therefore  submit  that  I 
am  not  bound  to  commumcate  with  them,  see  ante,  p.  142 :  (a)  refuse  to  oive 
me  any  mformation  thereon  {qu.) :  or  I  have  a  righ?  of  acciss  to  doc^fnts 
contammg  mformation  thereon,  and  I  have  attempted  {state  how)T^Tt 
access  thereto,  but  my  {partner,  solicitor  or  agent,  /e.)  has  prevented  (state 
how)  me  from  getting  such  access,  and  I  submit  whether  I  am  bound  to  take 
proceedmgs  agamst  him  for  that  purpose :  see  ante,  pp.  135-137. 

oT,!^!'  IJ'ffT  ^^^^^  wrote  or  received  a  letter  to  or  from  the  said  A.  B  of 
about  that  date,  or  Bignei  a  document  relating  to  {the  subject)  of  about  that 
date,  or  have  seen  or  heard  of  a  document  relating  to  {the    ubject)oi\.hmt 
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that  date,  but  I  have  now  no  right  of  access  to  it  or  to  any  copy  of  it,  and  I 
cannot  remember  with  exactness  what  were  its  contents,  or  was  its  purport, 
and  I  submit  that  it  not  being  suggested  that  it  is  lost  or  beyond  the  juris- 
diction of  the  court  I  should  not  be  forced  to  state  my  imperfect  recollection 
of  it,  see  ante,  pp.  130 — 132. 


For  form  of  summons  to  set  aside  or  strike  out  interrogatories, 
see  Dan.  Gh.  F.   1706.     The  summons  usually  asks  that  the 
interrogating  party  pay  the  applicant's  costs  occasioned  by  the 
delivery  of  the  interrogatories,  as  well  as  of  the  application 
See  ante,  pp,  100 — 101. 

For  form  of  summons  to  have  some  issue  or  question  deter- 
mined before  deciding  the  right  to  discovery  or  inspection  under 
rule  20  (see  ante,  p.  24),  see  Dan.  Ch.  F.  1707. 

For  form  of  summonses  for  extension  of  time  to  answer,  see 
Dan.  Ch.  F.  1708,  1709. 

For  form  of  summons,  and  order,  to  answer  or  answer  further, 
see  Dan.  Ch.  F.  1711,  1713,  1714:  Chitty  F.  pp.  295—296:  see 
ante,  p.  145. 

For  form  of  summons,  and  order,  for  viva  voce  examiaation, 
see  Dan.  Ch.  F.  1712  :  Chitty  F.  iDp.  295—296  :  the  interrogated 
party  to  pay  the  costs  of  the  examination  as  well  as  of  the 
application,  and  see  ante,  p.  146.  The  form  in  Chitty  also 
directs  production  of  documents  on  the  examination,  as  under 
sect.  53  of  the  C.  L.  P.  Act,  1854,  post,  p.  638. 

For  forms  of  summonses  for  orders,  and  orders,  for  dismissing 
the  action,  striking  out  the  defence,  or  attachment,  for  non- 
compliance with  an  order  for  discovery  of  any  kind,  see  Dan. 
Ch.  F.  1715—1717  :  Archb.  F.  pp.  297—298  :  see  ante,  p.  583. 


For  form  of  summons  for  an  order  for  an  affidavit  of  docu- 
ments, see  Dan.  Ch.  F.  1718  :  Chitty  F.  p.  269. 

The  following  is  the  body  of  the  form  of  order  for  an  affidavit 
as  to  documents  given  by  E.  S.  C.  App.  K.  No.  17  : — 

Upon  hearing 

It  is  ordered  that  the  do  withiu  days  from  the  date  of  this 

order,  answer  on  affidavit  stating  what  documents  are  or  have  been  in 
possession  or  power  relating  to  the  matters  in  question  in  this  action,  and 
that  the  costs  of  this  application  be 

For  form  of  order  in  use  ia  the  Chancery  Division,  directing 
production  for  the  purpose  of  inspection,  on  the  examination  of 
witnesses,  and  at  the  trial,  see  Seton,  pp.  133—134:  see  ante, 

pp.  154,  180.  1       _x-       XX-       I. 

A  summons  may  be  taken  out  agamst  several  parties,  though 
represented  by  separate  solicitors:  Dan.  Ch.  F.  1718,  and 
p.  920.  And  one  order  may  be  made  against  them  :  see  Seton, 
pp.  134 — 135  :  see  ante,  p.  87. 
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For  form  of  summons  against  a  corporate  or  otlier  body,  see 
Dan.  Ch.  F.  1718:  Ohitty  F.  p.  269.  And  an  order:  Seton, 
X3.  135  :  see  ante,  p.  84. 

The  order  may  be  limited  to  an  affidavit  of  documents  relating 
to  a  particular  matter  in  question:  see  Seton,  p.  136:  rule  12, 
ante,  p.  155. 

For  form  of  affidavit  in  support  of  summons,  see  Chitty  F. 
p.  270. 

Tlie  following  is  the  form  of  affidavit  as  to  documents  given 
by  E.  S.  0.  App.  B.  No.  8  :— 

In  the  High  Court  of  Justice,  18     .    B.     No.     . 

Division. 

Between  A.  B. ,  plaintiff, 
and 
C.  D.,  defendant. 
I,  the  above-named  defendant  C.  D.  make  oath  and  say  as  follows: — 

1 .  I  have  in  my  possession  or  power  [a)  the  documents  relating  to  (i)  the 
matters  in  question  in  this  suit  set  forth  in  the  first  and  second  parts  of  the 
first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second  part  of 
the  said  first  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is  made,  and  verify  the 
facts  as  far  as  may  he"],  (c). 

4.  I  have  had  (d),  but  have  not  now,  in  my  possession  or  power  the  docu- 
ments relating  to  the  matter  in  question  in  this  suit  set  forth  in  the  second 
schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  or  power  on 
[state  wheti].  (e). 

6.  That  [here  state  what  has  become  of  the  last -mentioned  documents,  and  in 
whose  possession  they  now  are'],  [f). 

7.  According  tD  the  best  of  my  knowledge,  information,  and  belief,  I  have 
not  now,  and  never  had,  in  my  possession,  custody,  or  power,  or  (g)  in  the 
possession,  custody,  or  power  of  my  solicitors  or  agents,  solicitor  or  agent, 
or  ( / )  in  the  possession,  custody,  or  power  of  any  other  persons  or  person 
on  my  behalf,  any  deed,  account,  book  of  account,  voucher,  receipt,  letter, 
memorandum,  paper,  or  writing,  or  any  copy  or  extract  from  any  such 
document,  or  any  other  document  whatsoever,  relating  to  the  matters  in 
question  in  this  suit,  or  any  of  them,  or  wherein  any  entry  has  been  made 
relative  to  such  matters,  or  any  of  them,  other  than  and  except  the  docu- 
ments set  forth  in  the  said  first  and  second  schedules  hereto. 

This  form  is  compulsory  under  the  present  rule  :  see  ante, 
p.  221  ;  but  qtc.  whether  schedules  may  not  be  still  dispensed 
with  as  they  were  in  Beioicke  v.  Graham,  7  Q.  B.  D.  400. 

See  this  form  modified  for  two  or  more  deponents,  and  a 
corporate  or  other  body ;  Dan.  Ch.  F.  1720 ;  Ohitty  F.  p.  274. 

The  following  are  suggested  as  forms  for  some  of  the  prin- 
cipal objections  which  can  be  taken  to  producing  documents  : — 

(I)  That  it  relates  solely  to  the  question  {state  the  question)  or  is  material 
otdy  in  the  event  of  the  plaintiff's  succeeding  in  getting  a  decree  in  this 


(a)  See  ante,  p.  224.      (J)  See  ante,  pp.  182,  183.      (c)  See  post,  and  ante,  p.  230. 
(rf)  See  ««<«,  p.  222.      (e)  See  a«fe,  p.  193.  (/)  See  awfe,  p.  224. 

(^)  See  ante,  p.  225. 
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action,  being  [state  of  what  nature  the  document  is),  and  is  therefore  not 
material  at  this  stage,  see  ante,  pp.  186—190. 

(2)  That  (a)  {as  in  objection  (1) ),  (b)  it  is  not  clearly  material  or  necessary 
for  the  purpose  of  determining  any  question  in  this  action  ;  and  its  produc- 
tion would  disclose  {adapt  objections  to  answering  interrogatories  f51  (B)  to  H) 
ante,  p.  627).  w  \  /        ^s/ 

(3)  That  its  production  would  to  the  best  of  my  knowledge  information 
and  belief  tend  (a)  to  criminate  me  or  expose  me  to  the  risk  of  a  criminal 
prosecution,  (b)  to  make  me  liable  to  a  penalty,  (c)  to  make  me  liable  to  a 
forfeiture  :  see  the  references  to  objection,  (7),  ante,  p.  627. 

(4)  That  it  evidences  (see  ante,  p.  487)  or  relates  exclusively  to  (see  ante, 
pp.  482,  487,  491)  my  own  title  (see  ante,  p.  501)  or  case,  and  contains 
nothing  tending  to  impeach  (see  ante,  pp.  49i,  498,  499,  516,  as  to  when  this  is 
necessary)  my  own  title  or  case,  or  (see  ante,  p.  494)  to  support  the  title  (see 
ante,  p.  501)  or  case  of  the  {party  seeking  discovery). 

_  (5)  That  in  my  opinion  as  head  or  secretary  of  the  department  the  produc- 
tion of  the  document  would  be  injurious  to  the  public  service:  see  ante, 
p.  547. 

(6)  That  it  was  a  confidential,  see  ante,  p.  378,  communication  between 
myself,  or  the  person  {ju.  whether  it  is  necessary  to  state  who  the  person  was) 
who  acted  as  my  representative  for  the  purpose  of  making  or  receiving  such 
communication,  see  ante,  pp.  398,  400,  or  my  predecessor  in  title  [state  who 
or  how),  see  an*e,  p.  386,  and  my,  or  his,  solicitor  acting  professionally  for 
me,  or  him,  in  that  capacity,  see  ante,  p.  372,  with  the  object  of  enabling 
him  to  give  or  of  giving  me,  or  him,  legal  advice  and  assistance  [qu.  whether 
in  some  cases  it  may  be  necessary  or  advisable  to  state  the  matters  in  respect  of 
which  it  was  given,  see  ante,  p.  373  to  p.  377),  see  ante,  pp.  368,  372,  373. 

(7)  That  it  was  a  confidential,  see  ante  p.  378,  communication  from  me  to 
the  person  [qn.  wliethcr  it  may  not  be  necessary  to  state  who,  and  see  ante,  p.  422, 
as  to  a  co-defendant)  who  acted  as  the  medium  of  communication  between  my- 
self and  my  solicitor  for  the  purpose  of  communication  to  my  solicitor  acting, 
&c.  [as  in  objection  6)  with  the  object  of  enabling  him  to  give  me  legal  advice 
and  assistance  (see  objection  6) :  see  ante,  pp.  398,  400  ;  oc  a  confidential  com- 
munication from  the  person  so  acting  as  aforesaid  to  myself  by  the  direction 
of  my  solicitor  acting  as  aforesaid  with  the  object  of  enabling  him  to  give  or 
of  giving  me  legal  advice  and  assistance,  see  ante,  pp.  398,  400. 

(8)  That  it  was  prepared  by  my  {state  who)  on  my  behalf  and  by  my 
direction  {qu.  "solely,"  see  ante,  p.  418)  for  the  purpose  of  its  being  sub- 
mitted to  my  solicitor  acting,  &c.  {as  in  objection  6)  with  the  object  of 
enabling  him  to  give  me,  &c.  [as  in  objection  7) :  see  ante,  pp.  391,  399. 

(9)  That  it  was  prepared  by  [state  who,  and  the  nature  of  the  document,  in 
order  to  bring  it  ivithin  tJie  principles  discussed  ante,  pp.  401 — 402)  by  the  direc- 
tion and  for  the  use  of  my  solicitor  acting,  &c.  [as  in  objection,  6)  with  the 
object  of  enabling  him,  &o.  [as  in  objection  6) :  see  ante,  pp.  401 — 402. 

(10)  That  it  was  confidentially  (see  ante,  p.  378)  prepared  by  [state  who, 
and  if  an  agent  of  the  client,  add,  see  ante,  p.  418,  "  who  at  the  time  of  so  pre- 
paring it  was  aware  that  it  was  a  confidential  one  required  for  the  purpose  of 
submission  to  my  solicitor")  or  was  written  to  me,  see  ante,  p.  416,  or  to  my 
solicitor,  or  to  [state  who)  by  [as  ante)  for  the  purpose  of  giving  to  my  soli- 
citor acting,  &c.  {as  in  objection  6)  information  which  he  desired  should  be 
obtained  with  the  object  of  enabling  Mm  to  give  me  legal  advice  and  assist- 
ance in  reference  to  this  action  which  was  then,  commenced  or  anticipated  or 
contemplated,  see  ante,  p.  408,  or  in  reference  to  [state  whether  any  other  liti- 
gation, see  ante,  p.  409),  or  in  reference  to  litigation  in  which  it  was  then 
anticipated  or  contemplated  I  should  be  engaged  or  engage  arising  out  of 
[state  what,  see  ante,  p.  409,  and  post,  objection  13)  :  see  ante,  pp.  405,  413, 
415,  421, 
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(11)  That  it  was  prepared  confidentially  (see  ante,  p.  378)  by  tlie  direction 
of  my  solicitor  acting  &c.  {as  in  objection  6),  or  at  his  instance  and  for  his  use, 
see  ante,  p.  413,  for  the  purpose  of  obtaining  evidence,  see  ante,  p.  413,  or 
information  which  might  lead  to  the  obtaining  of  evidence,  see  ante,  pp.  406, 
414,  or  information  as  to  the  evidence  which  could  be  obtained,  see  ante, 
pp.  406,  413,  or  information  which  he  required  in  order  to  enable  him  to  give 
me  legal  advice  and  assistance,  see  ante,  pp.  413 — 414,  in  reference  to  [state 
the  litigation  as  in  the  last  objeetion) :  see  ante,  pp.  405 — 406. 

(12)  That  it  was  confidentially  [see  ante,  p.  378)  prepared  by  my  [state 
who,  and  see  as  to  an  agent's  objection  10)  on  my  behalf  and  by  my  direction 
[qu.  "  solely,"  see  ante,  p.  418)  for  the  purpose  of  its  being  submitted  to  my 
solicitor  acting  &o.  [as  in  objection  6)  with  the  object  of  enabling  him  to  give 
mie  legal  advice  and  assistance  in  reference  to  [as  in  objection  10) :  see  ante, 
pp.  415,  418. 

(13)  That  it  [being  a  document  prenous.'j  in  existence  or  photographs  of  tomb- 
stones or  houses,  or  a  copy  of  such  document,  or  extract  therefrom)  was  obtained 
or  made  by  my  solicitor,  or  his  clerk  or  confidential  agent,  or  by  [state  who) 
instructed  or  employed  by  him,  solely  [but  qu.  see  ante,  p.  418)  for  the  purpose 
of  defending  me  from  the  claims  of  persons  who  had  commenced  legal  pro- 
ceedings against  me  for  the  recovery  of  the  [the  land  the  subject  of  the  action) : 
[stale  the  nature  of  the  document :  and  of  the  litigation,  see  ante,  objection  (10)  ; 
see  ante,  pp.  392 — 393) :  see  ante,  pp.  391 — 395.  Qu.  whether  or  under  what 
circumstances  this  objection  is  valid,  where  no  litigation  is  anticipated,  see  ante, 
p.  392,  and  objection  (14),  ante,  p.  628. 

(14)  That  it  is  not  in  my  sole  possession,  but  is  in  the  joint  possession  of 
myself  and  A.  B.  and  C.  D.,  as  partners  [or  as  the  case  may  be,  it  being  neces- 
sary to  state  the  nature  of  the  possession,  and  tlie  names  of  the  joint  possessors,  see 
ante,  p.  198) :  see  ante,  p.  194. 

(15)  That  I  have  no  property  in  it  at  all,  and  hold  it  merely  as  agent,  see 
ante,  p.  199,  or  trustee,  see  ante,  p.  202,  for  A.  B. 

(16)  That  I  have  no  property  in  it  at  all,  it  being  the  property  of  A.  B. 
who  lent  it  to  me  for  a  special  purpose,  see  ante,  pp.  207 — 208. 

(17)  That  it  is  a  copy  of  a  document  made  under  the  following  circum- 
stances :  the  original  is  the  property  of  A.  B.  who  allowed  me  to  make  a 
copy  of  it,  being  the  copy  in  question,_on  the  understanding  that  the  said 
copy  was  to  be  the  property  of  the  said  A.  B.,  and  that  I  was  to  use  such 
copy  for  a  special  purpose  only:  see  ante,  pp.  206 — 208. 

(18)  That  though  it  is  my  sole  property,  it  is  in  the  actual  possession  of 
A.  B.  my  solicitor  or  my  agent  [or  otherwise  describe  the  possessor)  who  refuses 
to  give  it  up  to  me,  and  I  submit  whether  I  am  bound  to  take  proceedings 
against  him  for  that  purpose ;  see  ante,  p.  195. 


Por  form  of  summons  to  extend  time  for  filing  afladavit,  see 
Dan.  Gh.'E.  1719  :  see  ante,  p.  220. 

For  form  of  summons  to  consider  sufficiency  of  affidavit  as  to 
documents,  see  Dan.  Ch.  F.  1722  :  see  ante,  pp.  210,  232. 

Por  form  of  summons  for  further  affidavit  as  to  particular 
docximents,  see  Dan.  Ch.  F.  1723 :  for  further  affidavit  as  to 
particular  documents  and  generally :  Dan.  Ch.  F.  1724  :  for 
corresponding  orders  see  Seton,  p.  137  :  see  ante,  p.  218. 

For  form  of  summons  for  order  dismissing  action  for  non- 
compHance  with  order  for  affidavit  of  documents,  see  Dan.  Ch.  F. 
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1725  ;  and  see  ante,  p.  589  :  for  order,  striking  out  defence  for 
do.,  Dan.  Ch.  F.  1726 :  for  attachment,  Dan.  Ch.  F.  1727  :  for 
form  of  order  for  attachment,  Seton,  p.  141 ;  see  ante,  p.  583. 

The  follo-ff-ing  is  the  form  of  notice  to  produce  documents 
under  Ord.  XXXI.  r.  16,  given  by  E.  S.  C.  Appendix  B.  No.  9  :— 

\_Seading  as  in  Affidavit  of  Documents,  ante,  p.  630.] 
Take  notice  that  the  l_plaintiffi or  defendant']  requires  you  to  produce  for  his 
inspection  the  following  documents  referred  to  in  your  [^statement  of  elaini  or 
defence  or  affidavit,  dated  the  day  of  a.d.]. 

Describe  documents  required. 

X.  T. 

SoUoitor  to  the 
ToZ. 

Solicitor  for 

The  following  is  the  form  of  notice  to  inspect  documents  under 
Ord.  XXXI.  r.  17,  given  by  E.  S.  0.  Appendix  B.  No.  10  :— 

[^Seadini;  as  ante.] 

Take  notice  that  you  can  inspect  the  documents  mentioned  in  your  notice 
of  the  day  of  a.d.  [except  the  deed  numbered  in  that  notice^ 

at  [insert  place  of  inspection]  on  Thursday  next  the  iust.,  between  the 

hours  of  12  and  4  o'clock. 

Or,  that  the  [phiintiff  or  defendant]  objects  to  giving  you  inspection  of  the 
documents  mentioned  in  your  notice  of  the  day  of  a.d.  on  the 

ground  that  [state  the  ground]  :  — 
* 

See  the  practice  under  these  rules,  ante,  pp.  240 — 245. 

For  form  of  summons  to  have  inspection  postponed  untU  after 
the  determination  of  a  preliminary  question,  see  Dan.  Ch.  F. 
1730  :  see  ante,  pp.  24—25. 

For  form  of  summons  for  extension  of  time  for  production 
for  the  purpose  of  inspection,  see  Dan.  Ch.  F.  1731 :  see  ante, 
pp.  172—173. 

For  forms  of  summons  for  leave  to  seal  up  parts  of  documents, 
of  corresponding  order,  and  of  affidavit  in  respect  of  the  parts 
sealed  up,  see  ante,  p.  237. 

For  form  of  summons  for  order  for  production  for  the  purpose 
of  inspection,  see  Chitty,  p.  279  :  Dan.  Ch.  F.  1736  (directing 
also,  see  ante,  p.  180,  production  at  the  trial  and  on  the  examina- 
tion of  witnesses) :  against  two  or  more  parties,  Dan.  Ch.  F. 
1738,  and  see  ante,  p.  87. 

For  form  of  affidavit  in  support,  see  Dan.  Ch.  F.  1737 : 
Chitty  F.  p.  280. 

The  following  is  the  body  of  the  form  of  order  to  produce 
documents  for  inspection  by  E.  S.  C.  Appendix  K.  No.  18  :  (see 
post  as  to  the  insertions  necessary  to  be  made)  :— 

Upon  hearing  and  upon  reading  the  afEdavit  of  filed  the 

It  is  ordered  that  the  do  at  all  seasonable  timea,  on  reasonable  notice, 

produce  at  [insert  place  of  inspection]  situate  at  ,  the  following  docu- 

ments, namely  ,  and  that  the  be  at  liberty  to  mspect  and  peruse 

the  documents  so  produced,  and  to  take  copies  and  abstracts  thereof  and 
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extracts  therefrom,  at  expense,  and  that  in  the  meantime  all  further 

proceedings  be  stayed,  and  that  the  costs  of  this  application  he 

Por  form  of  order  for  iaspection,  including  production  on  the 
examination  of  witnesses  and  at  the  trial,  see  Seton,  p.  136,  and 
ante,  p.  180. 

See  as  to  the  times  of  inspection  Bk.  I.  Oh.  V.  Sect.  III.  (d) 
and  a  special  order  in  Mertens  v.  Haigh,  ante,  p.  171. 

See  as  to  the  place  of  inspection  Bk.  I.  Oh.  V.  Sect.  III.  (a) 
(b)  (c),  a  summons  for  varying  place  of  inspection  in  Prestney  v. 
Mayor  of  Colchester,  ante,  p.  173,  the  order  in  that  ease  ante, 
p.  171,  as  to  claiming  leave  to  produce  at  a  special  place  in  the 
affidavit  of  documents  ante,  p.  173. 

As  to  the  persons  who  may  inspect  see  Bk.  I.  Oh.  V.  Sect.  VI. : 
see  a  special  form  of  order  in  Lindsay  v.  Gladstone,  ante,  p.  178, 
and  Seton,  p.  138. 

See  as  to  taking  copies  Bk.  I.  Oh.  V.  Sect.  IV. 

See  as  to  the  costs  of  inspection  Bk.  I.  Oh.  V.  Sect.  V. 

See  as  to  stay  of  proceedings  ante,  p.  583. 

For  form  of  order  for  inspection  embodying  an  undertaking 
not  to  use  the  documents  for  any  collateral  purpose  see  ante, 
p.  238. 

For  form  of  order  giving  to  a  plaintiff-  who  had  revived  a  suit 
the  benefit  of  an  order  for  inspection  obtained  by  the  original 
plaintiil  see  Lindsay  \.  Gladstone,  ante,  p.  178:  Seton,  p.  138. 

For  form  of  order  for  inspection  overruling  the  party's  objec- 
tions see  Seton,  p.  139  :  or  allowing  some  and  overruling  others 
Seton,  p.  136. 

For  form  of  order  for  inspection  of  documents  to  be  brought 
over  from  India  on  prepayment  of  expenses  see  Lindsay  v.  Glad- 
stone, ante,  p.  171:  Seton,  p.  138. 
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CHAPTEE  n. 
Etjles  of  Obd.  XXXI.  op  E.  8.  0.  1883,  with  the  old  Etjles 

OF  THAT  OeDEE,  XSTD  THE    SECTIONS   OF  THE  Ch.  P.  AND  0.  L.  P. 

Acts  EELATmo  to  Discovery,  with  eepeeences  to  the  pages 

DISCUSSING  THEM. 

Etile  1.  In  any  action  (pp.  10,  11)  where  relief  by  way  of 
damages  or  otherwise  is  sought  on  the  ground  of  fraud  or 
breach  of  trust,  the  plaintiff  (p.  61)  may  (pp.  94 — 95)  at  any 
time  after  delivering  his  statement  of  claim  (p.  94),  and  a  de- 
fendant (p.  61)  may  (pp.  94 — 95)  at  or  after  the  time  of  deliver- 
ing his  defence  (p.  95)  without  any  order  for  that  purpose,  and 
in  every  other--'  cause  or  matter  (p.  572)  the  plaintiff  or  defend- 
ant, may  by  leave  (pp.  91 — 93)  of  the  court  or  a  judge  (p.  605) 
deliver  (p.  607)  interrogatories  in  writing  for  the  examination  of 
the  opposite  (p.  57)  parties,  or  any  one  or  more  of  such  parties, 
and  such  interrogatories  when  delivered  shall  have  a  note  at  the 
foot  thereof,  stating  which  of  such  interrogatories  each  of  such 
persons  is  required  to  answer :  provided  that  no  party  shall 
deliver  more  than  one  set  of  interrogatories  to  the  same  party 
without  an  order  for  that  purpose  (p.  149) :  provided  also  that 
interrogatories  which  do  not  relate  to  any  matters  in  ques- 
tion (pp.  11 — 12)  in  the  cause  or  matter  shall  be  deemed  irre- 
levant (pp.  108,  110),  notwithstanding  that  they  might  be 
admissible  on  the  oral  cross-examination  of  a  witness  (pp.  105, 
113). 

See  old  rule  1,  a7iie,  p.  91. 

Ch.  P.  Act,  1852,  section  12  (p.  97).  Witliiii  a  time  to  be  limited  by  a 
general  order  of  the  Lord  Chancellor  in  that  behalf  (within  eight  days  after 
defendant's  appearance  or  time  for  appearance)  the  plaintiff,  in  any  siut  in 
the  said  court  commenced  by  bOl,  may,  if  he  requires  an  answer  from  any 
defendant  thereto,  file  in  the  record  oifice  of  the  said  court,  interrogatories 
for  the  examination  of  the  defendant  or  defendants,  or  such  of  them  from 
■whom  he  shall  require  an  answer,  and  deliver  to  the  defendant  or  defendants 
so  required  to  answer,  or  to  his  or  their  solicitor,  a  copy  of  such  interroga- 
tories or  of  such  of  them  as  shall  be  applicable  to  the  particular  defendant 
or  defendants  ;  and  no  defendant  shall  be  called  upon  or  required  to  put  in 
any  answer  to  a  bOl  unless  interrogatories  shall  have  been  so  fi.led,  and  a 
copy  thereof  delivered  to  bim  or  his  solicitor,  within  the  time  so  to  be  limited, 
or  -within  such  further  time  as  the  court  shall  think  fit  to  direct. 

Sect.  14  (p.  97)-  The  answer  of  the  defendant  to  any  bill  of  complaint  in 
the  said  court  may  contain  not  only  the  answer  of  the  defendant  to  the  in- 
terrogatories so  filed  as  aforesaid,  but  such  statements  material  to  the  case 
as  the  defendant  may  think  it  necessary  or  advisable  to  set  forth  therein,  and 
such  ans-wer  shall  also  be  divided  into  paragraphs,  numbered  consecutively, 
each  paragraph  containing  as  nearly  as  may  be  a  separate  and  distinct  state- 
ment or  allegation. 


«  literally  this  would  exclude  the  powers  of  giving  leave  to  interrogate 
before  claim  or  defence  in  actions  founded  on  fraud  or  breach  of  tnist. 
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Sect.  19  fp.  97).  It  shall  be  lawful  for  any  defendant  in  any  suit,  whether 
commenced  by  bill  or  by  claim,  but  in  suits  commenced  by  bill  which  the 
defendant  is  required  to  answer,  not  until  after  he  shall  have  put  in  a  suffi- 
cient answer  to  the  bill,  and  without  filing  any  cross-bill  of  discovery,  to  file 
in  the  record  office  of  the  said  court  interrogatories  for  the  examination  of 
the  plaintiff,  to  which  shall  be  prefixed  a  concise  statement  of  the  subjects  on 
which  a  discovery  is  sought,  and  to  deliver  a  copy  of  such  interrogatories  to 
the  plaintifB  or  his  solicitor ;  and  such  plaintiff  shall  be  bound  to  answer  such 
interrogatories  in  like  manner  as  if  the  same  had  been  contained  in  a  bill  of 
discovery  filed  by  the  defendant  against  him  on  the  day  when  such  inter- 
rogatories shall  have  been  filed,  and  as  if  the  defendant  to  such  bill  of  dis- 
covery had  on  the  same  day  duly  appeared ;  and  the  practice  of  the  court 
with  reference  to  excepting  to  answers  for  insufficiency,  or  for  scandal,  shall 
extend  and  be  applicable  to  answers  put  in  to  such  interrogatories :  provided 
that  in  determining  the  materiality  or  relevancy  of  any  such  answer,  or  of 
any  exception  thereto,  the  court  is  to  have  regard,  in  suits  commenced  by 
bill,  to  the  statements  contained  in  the  original  bill,  and  in  the  answer  which 
may  have  been  put  in  thereto  by  the  defendant  exhibiting  such  interroga- 
tories for  the  examination  of  the  plaintiff,  and,  in  suit  commenced  by  claim, 
to  the  statements  therein,  and  in  any  affidavit  which  may  have  been  filed 
either  in  support  thereof  or  in  opposition  thereto:  provided  also,  that  a 
defendant,  if  he  shall  think  fit  so  to  do,  may  exhibit  a  cross-bill  of  discovery 
against  the  plaintiff,  instead  of  filing  interrogatories  for  his  examination. 

C.  L.  P.  Act,  1854,  s.  51  (pp.  5,  97—99,  111).  In  all  causes  in  any  of  the 
superior  courts  by  order  of  the  court  or  a  judge,  the  plaintiff  may,  with  the 
declaration,  and  the  defendant  may,  with  the  plea,  or  either  of  them,  by 
leave  of  the  court  or  a  judge,  may  at  any  other  time  deKver  to  the  opposite 
party  or  his  attorney  (provided  such  party,  if  not  a  body  corporate,  would  be 
liable  to  be  called  and  examined  as  a  witness  upon  such  matter)  interroga- 
tories in  writing  upon  any  matter  as  to  which  discovery  may  be  sought,  and 
require  such  party,  or,  in  the  case  of  a  body  corporate  (p.  82)  any  of  the 
officers  of  such  body  corporate,  within  ten  days  to  answer  the  questions  in 
writiug  by  affidavit,  to  be  sworn  and  filed  in  the  ordinary  way ;  and  any 
party  or  officer  (p.  77)  omitting  without  just  cause,  sufficiently  to  answer  all 
questions  as  to  which  a  discovery  may  be  sought  within  the  above  time,  or 
such  extended  time  as  the  court  or  a  judge  shall  allow,  shall  be  deemed  to 
have  committed  a  contempt  (p.  586)  of  the  court,  and  shall  be  liable  to  be 
proceeded  against  accordingly. 

Sect.  52.  (pp.  97 — 99.)  The  application  for  such  order  shall  be  made  upon  an 
affidavit  of  the  party  proposing  to  interrogate  and  his  attorney  or  agent,  or, 
in  the  case  of  a  body  corporate,  of  their  attorney  or  agent,  stating  that  the 
deponents  or  deponent  believe  or  believes  that  the  party  proposing  to  inter- 
rogate, whether  plaiatiff  or  defendant,  will  derive  material  benefit  in  the 
cause  from  the  discovery  which  he  seeks,  that  there  is  a  good  cause  of  action 
or  defence  upon  the  merits,  and,  if  the  application  be  made  on  the  part  of 
the  defendant,  that  the  discovery  is  not  sought  for  the  purpose  of  delay  : 
provided  that,  where  it  shall  happen  from  unavoidable  circumstances,  that 
the  plaintiff  or  defendant  cannot  join  in  such  affidavit,  the  court  or  judge 
may,  if  they  or  he  think  fit,  upon  affidavits  of  such  circumstances  by  which 
the  party  is  prevented  from  so  joining  therein,  allow  and  order  that  the 
interrogatories  may  be  delivered  without  such  affidavit. 

E.  2.  In  deciding  upon  any  application  for  leave  to  exHbit 
interrogatories  the  com-t  or  judge  shall  take  into  account  any 
offer  wMch  may  be  made  by  the  party  souglit  to  be  interrogated, 
to  deliver  particulars  (p.  91),  or  to  make  admissions  (p.  91),  or  to 
produce  documents  relating  to  the  matter  in  question,  or  anv  of 
them  (pp.  91,  123).  ■' 

This  rule  is  new. 
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E-  3  (pp.  116,  592).  In  adjusting  the  costs  of  the  cause  or 
matter  inquiry  shall  at  the  instance  of  any  party  he  made  into 
the  propriety  of  exhihiting  such  interrogatories,  and  if  it  is  the 
opinion  of  the  taxing  officer  or  of  the  court  or  judge,  either 
■with  or  -without  an  application  for  inquiry,  that  such  interroga- 
tories have  heen  exhibited  unreasonably  (pp.  100,  102)  vexa- 
tiously  (pp.  100,  102),  or  at  improper  length  (pp.  106,  107,  121, 
123),  the  costs  occasioned  by  the  said  interrogatories  aiid  the 
answers  thereto  shall  be  paid  in  any  event  by  the  party  in  fault. 

[The  old  rule  differed  only  in  these  respects :  the  court  must  inquire  or 
cause  inquiry  to  be  made  :  the  -words  ' '  -with  or  -without  an  apphoation  for 
inquiry"  -were  not  in  the  old  rule:  instead  of  the  -words  "paid  in  any 
event"  -was  the -word  "borne."] 

Er.  4.  Interrogatories  shall  ["may"  in  the  old  rule]  be  in  the 
Form  No.  6  in  Appendix  B.  (p.  625)  -with  such  variations  as 
circumstances  may  require. 

E.  5  (pp.  77 — 84).  If  any  party  to  a  cause  or  matter  ["action" 
in  the  old  rule]  be  a  body  corporate  or  a  joint  stock  company, 
•whether  incorporated  or  not,  or  any  other  (p.  77)  body  of 
persons,  empowered  by  leiw^  to  sue  or  be  sued,  -n-hether  in  its 
own  name  or' (p.  78)  in  the  name  of  any  officer  or  other  person, 
any  opposite  (p.  57)  party  may  apply  for  an  order  (p.  79) 
allowing  him  to  deliver  interrogatories  to  (p.  79)  any  member 
(pp.  78,  80)  or  officer  (pp.  78,  81)  of  such  corporation,  company, 
or  body,  and  an  order  may  be  made  accordingly. 

E.  6.  Any  (p.  108)  objection  to  answering  any  one  or  more 
of  several  interrogatories  on  the  ground  that  it  or  they  is  or  are 
scandalous  (p.  105)  or  irrelevant  (p.  110),  or  not  bona  fide  for 
the  purpose  of  the  cause  or  matter  (p.  110),  or  that  the  matters 
inquired  into  are  not  sufficiently  material  at  that  stage  (p.  110) 
or  on  any  other  ground  (p.  110)  may  be  taken  (p.  108)  in  the 
affidavit  in  answer. 

See  old  rules  in  place  of  rules  6  and  7,  ante,  p.  100. 

E.  7.  Any  interrogatories  may  be  set  aside  (pp.  100,  101) 
on  the  ground  that  they  have  been  exhibited  unreasonably 
(pp.  100—104)  or  vexatiously  (pp.  100—104)  or  struck  out 
(pp.'  100,  105)  on  the  ground  that  they  are  prolix  (p.  106), 
oppressive  (p.  106),  unnecessary  (p.  106)  or  scandalous  (p.  105); 
and  any  application  for  this  purpose  may  be  made  within  seven 
days  after  service  of  the  interrogatories. 

See  old  rules  in  place  of  rules  6  and  7,  ante,  p.  100. 

E  8.  Interrogatories  shall  be  answered  by  affida-vdt  (pp.  146, 
597)'to  be  filed  within  ten  days  (p.  143)  or  within  such  other 
time  as  a  judge  may  allow  (p.  143).  ,.-,„, 

E  9  An  affidavit  in  answer  to  mterrogatories  shall  unless 
otherwise  ordered  by  a  judge  (p.  606)  if  exceeding  10  folios,  be 
printed  (pp.  126,  145)  and  shall  be  in  the  Form  No.  7  m  Appen- 
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dix  B.  with,  such  variations  as  eircumstanoes  may  require 
(p.  145). 

[In  the  original  rule  the  number  of  folios  was  3  instead  of  10,  but  it  was 
subsequently-  altered  to  10  :  instead  of  " shaU  be "  it  was  "may  be."] 

E.  10.  No  exceptions  shall  be  taken  to  any  affidavit  in 
answer,  but  the  sufficiency  (pp.  145 — 146)  or  otherwise  of  any 
such  affidavit  objected  to  as  insufficient  shall  be  determined  by 
the  court  or  a  judge  (p.  606)  on  motion  or  summons  (p.  145). 

E.  11.  If  any  person  interrogated  omits  to  answer,  or  answers 
insufficiently  (pp.  109,  117,  145,  146,  584,  688)  the  party  interro- 
gating may  apply  to  the  court  or  a  judge  for  an  order  requiring 
him  to  answer,  or  to  answer  further  as  the  case  may  be.  And  an 
order  may  be  made  requiring  him  to  answer  or  answer  further, 
either  by  affidavit  or  by  viva  voce  examination  (p.  146)  as  the 
judge  may  direct  (p.  145). 

,  [0.  L.  P.  Act,  1834,  sect.  53  (pp.  147,  148).  In  case  of  omission,  without 
just  cause,  to  answer  sufficiently  such  written  interrogatories,  it  shall  be  law- 
ful for  the  court  or  a  judge,  at  their,  or  his  discretion,  to  direct  an  oral 
examination  of  the  interrogated  party  as  to  such  points  (p.  147),  as  they  or 
he  may  direct  before  a  judge  or  master,  and  the  court  or  judge  may  by  such 
rule  or  order,  or  any  subsequent  rule  or  order,  command  the  attendance  of 
such  party  or  parties  before  the  person  appointed  to  take  such  examination, 
for  the  purpose  of  being  orally  examined  as  aforesaid,  or  the  production  of 
any  writings  or  other  documents  to  be  mentioned  in  such  rule  or  order,  and 
may  impose  therein  such  terms  as  to  such  examination,  and  the  costs  of  the 
application,  and  of  the  proceedings  thereon,  and  otherwise,  as  to  such  court 
or  judge  shall  seem  just. 

Sect,  54  provided  that  such  rule  or  order  should  have  the  same  force  and 
effect  and  be  proceeded  on  as  an  order  made  imder  1  Will.  4,  c.  22. 

Sect.  55  provided  for  the  keeping  of  the  depositions,  for  office  copies,  and 
for  their  use  as  under  the  1  Will.  4,  o.  22. 

Sect.  56  empowered  the  judge  or  master  to  make  a  special  report  to  the 
court  touching  the  examination,  and  the  conduct  or  absence  of  any  witness 
or  other  person,  and  the  court  to  institute  proceedings  or  make  orders  on 
such  report. 

Sect.  57  provided  that  the  costs  of  the  application,  and  the  rule  or  order 
and  proceedings  thereon,  should  be  in  the  discretion  of  the  court  or  judge 
making  the  rule  or  order.] 

[Gonsol.  Ord.  XVI.  r.  19  (p.  148).  Upon  a  third  answer  being  held  to  be 
insufficient  the  court  may  order  the  defendant  to  be  examined  on  interroga- 
tories to  the  points  as  to  which  it  is  held  to  be  iusufScient,  and  to  stand 
committed  until  he  shall  have  perfectly  answered  the  interrogatories  ;  and 
the  defendant  shall  pay  such  costs  as  the  court  shall  think  fit  to  award.] 

E.  12.  Any  party  (p.  61)  may,  without  filing  any  affidavit 
(p.  157),  apply  to  the  court  or  a  judge  (p.  605)  for  an  order 
(p.  154)  directing  any  other  (p.  58)  party  (p.  61)  to  any  cause  or 
matter  (p.  572)  to  make  discovery  on  oath  (p.  597)  of  the  docu- 
ments which  are  or  have  been  (pp.  222,  224)  in  his  possession  or 
power  (p.  221)  relating  to  (pp.  182,  183)  any  matter  in  question 
therein.  On  (p.  158)  the  hearing  of  such  application  the  court 
or  judge  may  either  refuse  (p.  156)  or  adjourn  (pp.  25—26,  158) 
the  same,  if  satisfied  that  such  discovery  is  not  necessary  (p.  156), 
or  not  necessary  at  that  stage  (p.  158)  of  the  cause  or  matter, 
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or  make  such  order,  either  generally  or  limited  (pp.  158,  182, 
183)  to  certain  classes  of  documents,  as  may,  in  their  or  his 
discretion,  be  thought  fit. 

E.  13  (p.  221).  The  affidavit  to  be  made  by  a  party  against 
Tfhom  such  order  as  is  mentioned  in  the  last  preceding  rule  has 
been  made,  shall  specify  which,  if  any,  of  the  documents  therein 
mentioned  he  objects  to  produce,  and  it  shall  be  in  the  Form, 
No.  8,  in  Appendix  B,  with  such  variations  as  circumstances  may 
require. 

[Old  rule  12.  Any  party  may  without  filing-  an  affidavit,  apply  to  a  judge 
for  an  order  directing  any  other  party  to  the  action  to  make  discovery  on  oath 
of  the  documents  which  are  or  have  been  in  his  possession  or  power  relating 
to  any  matter  in  question  in  the  action. 

The  old  rule  13  was  the  same  as  the  present  rule  13  except  that  the  words 
were  "  may  be"  instead  of  "  shall  be."] 

[See  the  sections  of  the  Ch.  P.  Act  and  C.  L.  P.  Acts  dealing  with  produc- 
tion of  documents  post.^ 

E.  14  (pp.  152 — 153).  It  shall  be  lawful  for  the  court  or  a 
judge  (p.  606)  at  any  time  (pp.  158,  567)  during  the  pendency 
(p.  606)  of  any  cause  or  matter  (p.  572),  to  order  the  production 
by  any  party  (pp.  58 — 59)  thereto,  upon  oath  (pp,  62,  85,  597), 
of  such  of  the  documents  in  his-  possession  or  power  (pp.  153, 
191,  193)  relating  to  any  (pp.  153,  182,  183)  matter  in  question 
in  such  cause  or  matter,  as  the  court  or  judge  shall  think  right : 
and  the  court  may  deal  with  such  documents,  when  produced,  in 
■such  manner  as  shall  appear  just. 

[The  old  rule  1 1  was  in  the  same  terms  except  that  the  words  were  ' '  action 
or  proceeding"  instead  of  "cause  or  matter."] 

[Ch.  P.  Act,  1852,  s.  18  (pp.  152,  156).  It  shall  be  lawful  for  the  court 
upon  the  application  of  the  plaintiff  in  any  suit  in  the  said  court,  whether 
commenced  by  biU  or  by  claim,  and  as  to  a  suit  commenced  by  biU,  whether 
the  defendant  may  or  may  not  have  been  interrogated  as  to  the  possession  of 
documents,  to  make  an  order  for  the  production  by  any  defendant,  upon  oath, 
of  such  of  the  documents  in  his  possession  or  power  relating  to  matters  in 
question  in  the  suit  as  the  court  shall  think  right ;  and  the  court  may  deal 
with  such  documents,  when  produced,  in  such  manner  as  shaU  appear  just. 

Sect.  20.  It  shall  be  lawful  for  the  court,  upon  the  application  of  any 
defendant  in  any  suit,  whether  commenced  by  bill  or  by  claim,  but  as  to 
suits  commenced  by  bill  where  the  defendant  is  required  to  answer  the 
plainti£E's  bill,  not  until  after  he  has  put  in  a  full  and  sufficient  answer  to  the 
bill,  unless  the  court  shall  make  any  order  to  the  contrary,  to  make  an  order 
for  the  production  by  the  plaintifE  in  such  suit,  on  oath,  of  such  of  the  docu- 
ments in  his  possession  or  power  relating  to  the  matters  in  question  in  the 
suit  as  the  court  shall  think  right ;  and  the  court  may  deal  with  such  docu- 
ments, when  produced,  in  such  manner  as  shall  appear  just.] 

C.  L.  P.  Act,  1851  (ch.  99),  s.  6  (pp.  9,  152,  156).  Whenever  any  action  or 
other  legal  proceeding  shall  henceforth  be  pending  in  any  of  the  superior 
courts  of  common  law  at  Westminster  or  Dublin,  or  the  Court  of  Common 
Pleas  for  the  county  palatine  of  Lancaster,  or  the  Court  of  Pleas  for  the 
county  of  Durham,  such  court  and  each  of  the  judges  thereof  may  respec- 
tively, on  application  made  for  such  purpose  by  either  of  the  Mtigants, 
compe'l  the  opposite  party  to  allow  the  party  making  the  application  to 
inspect  aU  documents  in  the  custody  or  under  the  control  of  such  opposite 
party  relating  to  such  action  or  other  legal  proceeding,  and,  if  necessary,  to 
take  examined  copies  of  the  same,  or  to  procure  the  same  to  be  duly  stamped 
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in  all  oases  in  which,  previous  to  the  passing  of  this  act,  a  discovery  might 
have  been  obtained  by  filing  a  bill,  or  by  any  other  proceeding  in  a  court  of 
equity  at  the  instance  of  the  party  so  making  application  as  aforesaid  to  the 
said  court  or  judge. 

C.  L.  P.  Act,  1854,  s.  50  (pp.  9,  152,  156).  Upon  the  application  of  either 
party  to  any  cause  or  other  civil  proceeding  in  any  of  the  superior  courts, 
upon  an  affidavit  by  such  party  of  his  belief  that  any  document,  to  the  pro- 
duction of  which  he  is  entitled  for  the  purpose  of  discovery  or  otherwise,  is 
in  the  possession  or  power  of  the  opposite  party,  it  shall  be  lawful  for  the 
court  or  judge  to  order  that  the  party  against  whom  such  application  is 
made,  or  if  such  party  is  a  body  corporate,  that  some  of&cer  to  be  named  of 
such  body  corporate  (pp.  77,  84),  shall  answer  on  affidavit,  stating  what 
documents  he  or  they  has  or  have  in  his  or  their  possession  or  power  relating 
to  the  matters  in  dispute,  or  what  he  knows  as  to  the  custody  they  or  any  of 
them  are  in,  and  whether  he  or  they  objects  or  object  (and  if  so,  on  what 
grounds)  to  the  production  of  such  as  are  in  his  or  their  possession  or 
power ;  and  upon  such  affidavit  being  made,  the  court  or  judge  may  make 
such  further  order  thereon  as  shall  be  just. 

E.  15  (pp.  240 — 245)_;  Every  party  to  a  cause  or  matter  shall 
be  entitled,  at  any  time  (p.  567)  by  notice  in  writing,  to  give 
notice  to  any  otber  party,  in  wbose  pleadings  or  affidavits  refer- 
ence is  made  to  any  document,  to  produce  such  document  for 
the  inspection  of  the  party  giving  such  notice,  or  of  his  solicitor, 
and  to  permit  him  or  them  to  take  copies  thereof ;  and  any  party 
not  complying  with  such  notice  shall  not  afterwards  be  at  liberty 
to  put  any  such  document  in  evidence  on  his  behalf  in  such  cause 
or  matter,  unless  he  shall  satisfy  the  court  or  a  judge  (p.  606) 
that  such  document  relates  only  to  his  own  title,  he  being  a  de- 
fendant to  the  cause  or  matter,  or  that  he  had  some  other  cause 
or  excuse  which  the  court  or  judge  shall  deem  sufficient  for  not 
complying  with  such  notice :  in  which  case  the  court  or  judge 
may  allow  the  same  to  be  put  in  evidence  on  such  terms  as  to 
costs  and  otherwise  as  the  court  or  judge  shall  think  fit. 

E.  16  (pp.  240 — 245).  Notice  to  any  party  to  produce  any 
documents  referred  to  in  his  pleading  or  affidavits  shall  be  in  the 
PormNo.  9  in  Appendix  B.  with  such  variations  as  circumstances 
may  require. 

E.  17  (pp.  241 — 245).  The  party  to  whom  such  notice  is  given 
shall,  within  two  days  from  the  receipt  of  such  notice,  if  all  the 
documents  therein  referred  to  have  been  set  forth  by  him  in  such 
affidavit  as  is  mentioned  in  rule  13,  or  if  any  of  the  documents 
referred  to  in  such  notice  have  not  been  set  forth  by  him  in  any 
such  affidavit,  then  within  four  days  from  the  receipt  of  such 
notice,  deliver  to  the  party  giving  the  same  a  notice  stating  a 
time  within  three  days  from  the  delivery  thereof,  at  which  the 
documents,  or  such  of  them  as  he  does  not  object  to  produce, 
may  be  inspected  at  the  office  of  his  solicitor,  or  in  the  case  of 
bankers'  books  or  other  books  of  account,  or  books  in  constant 
use  for  the  purposes  of  any  trade  or  business,  at  their  usual  place 
of  custody,  and  stating  which  (if  any)  of  the  documents  he  objects 
to  produce,  and  on  what  ground.     Such  notice  shall  be  in  the 
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Form  No.  10  in  Appendix  B.  ivith  sucli  variations  as  circum- 
stances may  require. 

E.  18  (pp.  241—245).  If  the  party  served  with  notice  under 
rule  17  omits  to  give  such  notice  of  a  time  for  inspection  or 
objec^  to  give  inspection,  or  offers  inspection  elsewhere  than  at 
the  oihce  of  his  soUcitor,  the  judge  (p.  606)  may,  on  the  applica- 
tion ot  the  party  desiring  it,  make  an  order  for  inspection  in  such 
place  and  in  such  manner  as  he  may  think  fit;  and,  except  in  the 
case  ot  documents  referred  to  in  the  pleadings  or  affidavits  of  the 
party  against  whom  the  application  is  made,  or  disclosed  in  his 
athdavit  of  documents,  such  application  shall  be  founded  upon 
an  affidavit  showing  of  what  documents  inspection  is  sought,  that 
the  party  applying  is  entitled  to  inspect  them,  and  that  they  are 
in  the  possession  or  power  of  the  other  party. 

E.  19  (p.  284).  An  order  upon  the  lord  of  a  manor  to  allow 
limited  inspection  of  the  court  rolls  may  be  made  on  the  applica- 
tion of  a  copyhold  tenant  supported  by  an  affidavit  that  he  has 
applied  for  inspection,  and  that  the  same  has  been  refused. 

This  rule  is  new. 

E.  20  (pp.  24 — 30).  If  the  party  from  whom  discovery  of 
any  kind  or  inspection  is  sought  objects  to  the  same,  or  any  part 
thereof,  the  court  or  a  judge  (p.  606)  may,  if  satisfied  that  the 
right  to  the  discovery  or  inspection  sought  depends  on  the  deter- 
mination of  any  issue  or  question  in  dispute  in  the  cause  or 
matter,  or  that  for  any  other  reason  it  is  desirable  that  any  issue 
or  question  in  dispute  in  the  cause  or  matter  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery  or  inspec- 
tion, order  that  such  issue  or  question  be  determined  first,  and 
reserve  the  question  as  to  the  discovery  or  inspection. 

[The  old  rule  19  was  the  same  except  that  it  was  confined  to  actions,  and 
did  not  extend  to  causes  or  matters  generally.] 

E.  21  (p.  583).  If  any  party  fails  to  comply  with  any  order  to 
answer  interrogatories,  or  for  discoverj'  or  inspection  of  docu- 
ments, he  shall  be  liable  to  attachment.  He  shall  also,  if  a 
plaintiff,  be  liable  to  have  his  action  dismissed  for  want  of  prose- 
cution, and,  if  a  defendant,  to  have  his  defence,  if  any,  struck 
out,  and  to  be  placed  in  the  same  position  as  if  he  had  not 
defended,  and  the  party  interrogating  may  apply  to  the  court  or 
a  judge  (p.  606)  for  an  order  to  that  effect,  and  an  order  may  be 
made  accordingly. 

E.  22  (p.  587).  Service  of  an  order  for  interrogatories  ("inter- 
rogatories "  not  in  the  old  rule)  or  discovery  or  inspection  made 
against  any  party  or  his  soUoitor  shall  be  sufficient  service  to 
found  an  application  for  an  attachment  for  disobedience  to  the 
order.  But  the  party  against  whom  the  application  for  an 
attachment  is  made  may  show  in  answer  to  the  application  that 
he  has  had  no  notice  or  knO  wledge  of  the  order. 

E.  23  (p.  587).  A  solicitor,  upon  whom  an  order  against  any 
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party  for  interrogatories  ("  interrogatories  "  not  in  the  old  rule) 
or  discovery  or  inspection  is  served  under  the  last  preceding  rule, 
who  neglects  without  reasonable  excuse  to  give  notice  thereof  to 
his  client,  shall  be  liable  to  attachment. 

E.  24  (p.  600).  Any  party  may,  at  the  trial  of  a  cause, 
matter,  or  issue,  use  in  evidence  any  one  or  more  of  the  answers 
or  any  part  of  an  answer  of  the  opposite  party  to  interrogatories 
without  putting  in  the  others  or  the  whole  of  such  answer :  pro- 
vided always,  that  in  such  case  the  judge  may  look  at  the  whole 
of  the  answers,  and  if  he  shall  be  of  opinion  that  any  others  of 
them  are  so  connected  with  those  put  in  that  the  last  mentioned 
answers  ought  not  to  be  used  without  them,  he  may  direct  them 
to  be  put  in. 

The  old  rule  applied  only  to  tKe  trial  of  an  action  or  issue :  and  tlie  words 
"  or  any  part  of  an  answer  "  and  "  or  the  whole  of  such  answer  "  were  not 
in  it. 

E.  25  (p.  592).  In  every  cause,  or  matter,  the  costs  of  dis- 
covery, by  interrogatories  or  otherwise,  shall,  unless  otherwise 
ordered  by  the  court  or  a  judge  (p.  606),  be  secured  in  the  first 
instance,  as  provided  by  rule  26  of  this  order,  by  the  party  seek- 
ing such  discovery,  and  shall  be  allowed  as  part  of  his  costs 
where,  and  only  where,  such  discovery  shall  appear  to  the  judge 
at  the  trial,  or,  if  there  is  no  trial,  to  the  court  or  a  judge,  or 
shall  appear  to  the  taxing  officer,  to  have  been  reasonably  asked 
for. 

This  rule  is  new. 

E.  26  (p.  594).  Any  party  seeking  discovery  by  interroga- 
tories shall,  before  delivery  of  interrogatories,  pay  into  court  to 
a  separate  account  in  the  action,  to  be  called  "Security  for  costs 
account,"  to  abide  further  order,  the  sum  of  51,  and  if  the 
number  of  folios  exceeds  five,  the  further  sum  of  10s.  for  every 
additional  folio.  Any  party  seeking  discovery  otherwise  than  by 
interrogatories  shall,  before  making  application  for  discovery, 
pay  into  court,  to  a  Hke  account,  to  abide  further  order,  the  sum 
of  51.,  and  may  be  ordered  further  to  pay  into  court  as  aforesaid 
such  additional  sum  as  the  court  or  a  judge  (p.  606)  shall  direct. 
The  party  seeking  discovery  shall,  with  his  interrogatories,  or 
order  for  discovery,  serve  a  copy  of  the  receipt  for  the  said  pay- 
ment into  court,  and  the  time  for  answering  or  making  discovery 
shaU  in  all  cases  commence  from  the  date  of  such  service.  The 
party  from  whom  discovery  is  sought  shall  not  be  required  to 
answer  or  make  discovery  unless  and  untU  the  said  payment  has 
been  made. 

Tliia  rule  is  new. 

E.  27  (p.  594).  Unless  the  court  or  a  judge  (p.  606)  shall  at 
or  before  the  trial  otherwise  order,  the  amount  standing  to  the 
credit  of  the  "  Security  for  costs  account"  in  any  cause  or  matter, 
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shall  after  the  cause  or  matter  has  been  finally  disposed  of  be 
paid  out  to  the  party  by  whom  the  same  was  paid  in  on  his  re- 
quest, or  to  his  solicitor  on  such  party's  written  authority,  in  the 
event  of  the  costs  of  the  cause  or  matter  being  adjudged  to  him, 
but,  in  the  event  of  the  court  or  judge  ordering  him  to  pay  the 
costs  of  the  cause  or  matter,  the  amount  in  court  shall  be  subject 
to  a  lien  for  the  costs  ordered  to  be  paid  to  any  other  party. 
This  rule  is  new. 

E.  27a.  If  after  a  cause  or  matter  has  been  finally  disposed  of, 
by  consent  or  otherwise,  no  taxation  of  costs  shall  be  required, 
the  taxing  officer,  master,  or  chief  clerk  (as  the  case  may  be), 
may,  either  by  consent  of  the  parties,  or  on  being  satisfied  that 
any  party  who  has  lodged  any  money  to  the  ' '  security  for  costs 
account  "  in  such  cause  or  matter  has  become  entitled  to  have 
the  same  paid  out  to  him,  give  a  certificate  to  that  effect,  which 
certificate  shall  be  acted  on  and  have  eiiect  in  all  respects  as  if 
the  same  had  been  an  order  made  in  the  said  cause  or  matter. 

This  rule  is  new  (Oct.  18S4). 

E.  28  (p.  87).  In  any  action  against  or  by  a  sheriff  in  respect 
of  any  matters  connected  with  the  execution  of  his  office,  the 
court  or  a  judge  (p.  606)  may,  on  the  apphcation  of  either  party, 
order  that  the  affidavit  to  be  made  ia  answer  either  to  interroga- 
tories or  to  an  order  for  discovery  shall  be  made  by  the  officer 
actually  concerned. 

This  rule  is  new. 
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ABSTRACT  OF  TITLE,  US. 

ACCOIOSfT  BOOK,  made  out  for  use  of  solicitor,  428. 

ACCOUNTANT, 

inspection  by,  178 — 179. 

reports  of,  employed  by  soUoitor,  394. 

ACCOtT^TTS, 

setting'  out,  in  answer  to  interrogatories,  125. 
how  to  be  set  out,  126. 

offering  inspection  of  documents  containing  the  accounts, 
126. 
■where  only  consequentially  relevant,  25 — 30. 
■where  material  for  getting  immediate  decree,  28 — 29. 

knowing  'whether  worth  while  to  go  on  with  action,  28 — 29. 
of  te.stator's  estate  for  this  purpose,  28. 
executor,  obligation  of,  to  set  out  accounts,  29 — 30. 
mortgagee,  33. 

county  ratepayers,  inspection  by,  of  county  accounts,  283. 
■whether  ■within  rule   protecting  party's  documentary  efidence, 
493. 

ACTION, 

definition  of,  11. 
discovery  in,  10. 

ACTIONS  FOK  DISCOVERT,  5,  10,  609. 

discovery  obtainable  by,  now  obtainable  in  the  proceedings  for 

relief,  10. 
of  rare  occurrence  under  present  procedure,  10,  609. 
instances  since  the  Jud.  Act,  609. 

instances  of  bills  of  discovery  in  equity,  609,  612,  613,  614. 
in  aid  of  the  Common  Law,  Probate  and  Ecclesiastical  Courts 

before  and  after  the  C.  L.  P.  Acts,  5,  613. 
definition  and  characteristics  of,  609 — 611. 
distinction  between  action  for  discovery,  and  for  discovery  by 

■way  of  reUef,  276,  609,  n. 
old  equity  practice  as  to  combining  relief  and  discovery  in  one 
suit,  609—610. 
as  to  changing  action  for  discovery  into  action  for  relief,  and 
vice  vers^,  610. 
adding  prayer  for  commission  to  examine  'witnesses,  610. 
persons  against  whom  an  action  for  discovery  can  be  maintained, 
40,  n.,  614. 
ao-ainst  parties  to  the  proceedings  in  aid  of  which  the  dis- 
covery is  sought,  40,  n.,  614. 
a°-ainst  persons  to  discover  names  of  other  persons  to  insti- 

°tute  proceedings  against  them,  40,  n.,  612,  614. 
to  ascertain  relation  in  -which  persons  stood,  46. 
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ACTIONS  FOR  DlSCOyERY— continued. 

persons  by  -whom  an  action  for  discovery  can  be  maintained,  612. 

who  might  be  joined  as  oo-plaintifl,  612. 
proceedings  in  aid  of  which  an  action  for  discovery  can  be  main- 
tained, 613. 
must  be  civil,  613. 
already  commenced,  613 — 614. 
intended  to  be  instituted,  612,  614. 

by  defendant  in  anticipation  of  proceedings  against  him, 
612. 
courts  in  aid  of  which  an  action  for  discovery  entertained,  613. 
where  the  courts  can  grant  the  discovery,  613. 
objections  which  can  be  taken  to  actions  for  discovery,  614 — 617. 
to  the  particular  discovery,  the  same  as  in  an  action  for 

relief,  615. 
to  any  discovery  at  all  being  required,  615. 
form  and  nature  of  statement  of  claim  in  action  for  discovery, 

610. 
how  brought  to  an  end,  611. 
costs  of,  618. 
injunction  staying  the  proceedings  in  aid  of  defence  to  which  it 

is  sought,  617. 
how  production  of  documents  obtained,  practice  as  to,  611. 
reading  the  answer,  601,  611. 

amending  actions  for  discovery,  supplemental  actions,  618. 
penalties  and  remedies  for  default  in  giving  the  discovery,  619. 

ADMIRALTY  CAUSES,  564. 

how  afpeoted  by  Rules  of  Supreme  Court,  564. 

old  powers  of  ordering  discovery  in  the  Admiralty  Court,  565. 

in  salvage  action  inspection  of  policies  and  bills  of  lading,  565. 

the  preliminary  act,  565. 

interrogatories  seeking  information  which  would  be  disclosed  by 

the  preliminary  act,  566. 
practice  as  to  particulars,  566. 
inspection  by  Trinity  Masters,  party,  witness  or  others  of  ship  or 

personal  or  real  property  under  Admiralty  Act,  1861 . .  566. 
discovery  of  names  of  owners  of  ship  from  defendant  sued  in 

personam  before  petition  filed,  566. 
affidavit  of  documents  by  defendant  after  appearance,  160. 

ADMIRALTY,  LORDS  OF.     See  Crown. 
reports  to,  by  ofScer  of  ship,  548. 

ADMISSIONS, 

offer  to  make,  where  application  for  leave  to  interrogate,  91. 

discovery  for  purpose  of  obtaining,  2,  142,  448. 

of  relevancy,  see  Relevant  Documents :  of  possession,  see  Possession 

or  Power. 
what  may  be  looked  at  to  impeach  truth  of  afSdavit  of  documents 

or  claim  to  protection,  109,  214,  503. 
made  to  other  persons,  interrogating  as  to,  359. 

APFIDAVIT  OP  DOCUMENTS, 

form  of,  and  of  order  and  application  for,  629,  630. 
how  introduced  into  chancery,  155 — 156. 

common  law,  156. 
order  for.     Seeprderfor  Affidavit  of  Documents. 
whether  mattef-of  course  at  proper  stage,  12,  156. 
whether  affidavit  necessary  on  application  for,  157. 
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AiTIDAVIT  OF  DOCUMENTS— (;o«(i«Hf(f. 
in  actions  for  reooTery  of  land.     See  Land. 
stage  at  -SThicli  ordered.     See  Stage  of  Action. 
adjourning  the  application,  25,  26,  156,  158. 
limiting  the  affidavit  to  particular  classes  of  documents,  25,  26, 

156,  158. 
form  of,  obligatory,  221 — 222,  630. 
necessary  to  interrogate  sometimes  by  reason  of  its  general  form, 

212,  223. 
must  be  made  in  the  same  way  as  answer  to  interrogatories,  151, 

220. 
proper  examination  of  and  search  for  documents,  220. 
where  the  documents  numerous,  or  abroad,  or  not  in  party's  own 

possession,  220 — 221. 
time  and  expense  no  objection,  221. 
where  documents  are  lost,  220. 
by  some  other  person  on  party's  behaK,  62. 
by  all  the  plaintiffs :  where  one  unable  to  join,  87,  88. 
when  a  further  affidavit  can  be  ordered,  210,  211,  212. 
distinction  between  ordering  further  affidavit  and  further  answer, 

211. 
where  a  further  affidavit  cannot  be  ordered,  and  any  documents 
suspected  to  be  wrongly  omitted,  or  anything  falsely  stated, 
only  course  to  interrogate,  212. 
sufficiency  or  insufficiency  of,  210. 

application,  form  of,  when  alleged  to  be  insufficient,  210. 
whether  legitimate  to  interrogate  in  place  of  applying  for  further 

affidavit,  211. 
conclusiveness  of,  211,  489.     And  see  Selevant  Documents. 
cross-examining  on  or  contradicting  the  affidavit,  211 — 212. 
where  the  affidavit  is  discredited  or  inconsistent,  210,  214. 
sources  into  which  the  court  can  look  to  test  the  truth  of  the 

affidavit,  214. 
suspicion  as  to  its  truth,  211,  217 — 218. 

course  pursued  by  court  where  the  affidavit  is  insufficient,  as 
wrongly  omitting  documents,  215,  218 — 219. 
further  general  or  particular  affidavit,  218 — 219. 
order  declaring  the  affidavit  insufficient,  219,  584. 
description  of  documents,  what  is  sufficient  for  purpose  of  affidavit 

and  of  claim  to  protection.     See  Description. 
stating  objections  to  produce,  230.    And  see  Objections  to  Discovert/. 
suggested  forms  for  stating  objections,  630. 
validity  of  claim  to  protection,  230.     And  see  Oath. 
further  affidavit  allowed  to  make  good  claim  to  protection,  231. 
sealing  or  covering  up  parts  of  documents.     See  Sealing  up. 

What  documents  must  be  included  as  in  his  possession 
or  power,  224—227. 
meaning  of,  for  purpose  of  affidavit,  224,  226. 
documents  in  the  possession  of  his  solicitor  agent  &c.,  225— 

226. 
former  agents,  227. 
in  his  own  possession,  224. 
which  have  been  in  Ms  possession  or  power,  222. 
bankrupt  as  to  documents  in  his  trustee's  possession,  222. 
lost  or  destroyed  documents,  222—223. 

What  documents  must  be  included  as  relating  to  any 
matters  in  question.  See  as  to  what  are  documents  re- 
lating to  the  matters  in  question  or  relating  to  a  particular 
matter  in  question,  Relevancy. 
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AFFIDAVIT  OP  DOGVME'STS— continued. 
Purpose  of,  224,  226,  227. 

not  only  to  obtain  production  of  documents  m  party's  sole 

possession,  224. 
to  discover  existence  and  whereatouts  of  other  documents, 
182,  224. 
names  of  persons  having   possession   of  them, 
182,  224. 
to  get  discovery  of  their  contents  by  subsequent  interroga- 
tories, 224. 

AFFIDAVITS, 

inspection  of  documents  referred  to  in,  242.     And  see  Fleadings. 
meaning  of,  in  Ord.  XXXI.  rr.  15— 18.  .242. 
not  the  afBdavit  of  documents,  242. 
not  affidavits  of  discovery,  242. 
in  a  petition,  242. 

AGENTS, 

information  of,  party's  obligation  to  obtain,  138.    And  see  Bodies. 
knowledge  of  agent  that  of  principal,  139. 
where  the  information  has  been  obtained  in  the  course  of 

collecting  evidence,  141. 
production   of    the   document   containing  the  information, 

139,  11. 
in  respect  of  what  matters  and  when  he  must  obtain  their 

information,  139,  140. 
where  interrogated   as  to  the   information  of  a  particular 

agent,  140. 
agents  abroad :  past  agents,  142. 
collecting  agents  of  a  railway  company :  officers  and  crew  of 

ship,  139. 
as  to  the  working  of  mines,  mill,  140. 

disclosure  of  the  material  facts,  not  the  evidence  of  the 
facts,  141. 
documents  in  the  possession  or  being  the  property  of, 

whether  necessary  to  include  them  in  the  affidavit  of  docu- 
ments, 225—227. 
discovery  of  their  contents,  135 — 137. 

production  of  them,  194,  195,  196,  199,  200,  208.     See  Pos- 
session or  Power. 
where  doubtful,  whether  the  documents  are  the  agent's  or 
the  principal's,  208. 
reports  from,  416.     See  Privilege  Legal. 
of  soUoitors,  401.     See  Privilege  legal. 
who  may  inspect  as  party's  agents,  177.     See  Inspect. 
made  parties  for  purpose  of  discovery  or  costs.     See  Interest,  no 
Person  iiitlwut. 

AGEEEMENT,  production  of,  or  discovery  as  to,  257,  266,  457. 

ALIEN,  disability  of,  whether  a  penalty,  333. 

ALIUNDE,  whether  objection  to  discovery  that  evidence  can  be 
got,  2,  299. 

AMENDED  PLEADINGS,  discovery  in  aid  of,  599. 

AMENDING, 

answers  to  interrogatories,  150. 
interrogatories,  149. 
actions  for  discovery,  618. 
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ANSWER, 

insufficiency  of.     See  Further  Answer. 

truth  of,  court  cannot  try,  109,  129,  146. 

form  of  :  printing',  145. 

combined  ■with  defence  in  equity,  14. 

full  answer,  practice  as  to,  in  equity,  14,  25,  30 — 31,  108. 

present  practice,  108. 
qualifying  or  explaining  or  giving  reasons  for  making  an  answer, 

117. 
stating  grounds  of  belief,  118. 

stating  supererogatory  matter  or  matter  of  defence,  117 — 118. 
■where  interrogating  party  embarrassed  by  insertion  of  explanatory 

or  supererogatory  matter,  117. 
may  claim  protection  for  any  document  referred  to,  118. 
the  particularity  of  an  answer,  119. 
fair  and  substantial  answer,  121 — 122. 
referring  to  other  parts  of  the  answer,  120. 
other  documents,  123,  124,  125. 
documents  prepared  for  the  purpose,  125. 
offering  inspection  of  documents  by  way  of  answer,  123 — 124. 
eyasive,  illusive,  or  embarrassing  answer,  117,  120 — 121,  146. 

Ans^wering     according     to    kno^wledge    information 
recollection  and  belief,  127. 
what  are  equivalent  expressions,  127. 

as  to  facts  not  happening  in  the  party's  o-wii  knowledge,  128. 
personal  knowledge,  128. 
as  to  ha-ving  formed  no  belief,  128. 
as  to  recent  facts,  129. 
as  to  having  no  recollection,  129. 

as  to  his  recollection  of  the  contents  of  documents,  130 — 134. 
specific  interrogatories  for  the  purpose  of  bringing  matters 

to  his  recollection,  133. 
obligation  of  party  to  give  his  and  his  agents'  information, 
information  contained  in  documents,  information  of  other 
persons.     See  Information,  Party  bound  to  discover  Ms. 
interrogatories  as  to  documents.     See  Documents,  Interrogatories 

as  to. 
reading  whole  or  part  of  answer.     See  Heading  Anstver. 
reading  answer  against  other  persons.    -See  Heading  Answer. 
documents  referred  to  in  or  forming  part  of  answer.    See  Headings. 

APPEAIi,  DISCOVERT  FOR  PURPOSE  OE,  604. 

bill  of  discovery  in  aid  of  appeal  to  Pri^sy  CoimcU,  605. 

APPEAIiS  EROM  ORDERS  FOR  DISCOVERY,  598. 
except  on  points  of  principle,  fruitless,  598. 
■where  judge  has  himself  inspected  the  documents,  233. 
stay  of  proceedings  pending,  598. 

APPLICATIONS  EOR  OR,  RELATING  TO  DISCOVERT,  605. 
persons  having  jurisdiction  to  hear  them,  606. 

master,  registrar  in  Probate  Division,  district  registrar,  pro- 
thonotary  of  Common  Pleas  at  Lancaster,  chief  clerk, 
official  referee,  606. 
mode  of  making,  605. 
costs  of.     See  Costs. 

ARBITRATIONS  OR  REFERENCES,  573—574. 
powers  of  judge  and  arbitrator  or  referee,  573 — 574. 
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ARBITEATOES.     See  Interest,  no  Person  without. 

ATTACHMENT.     See  Default. 

against  officer  or  member  answering  for  body.     See  Bodies. 

ATTORNEY.  See  Frivilege  Legal ;  Solicitor;  ani  Frqfessional Busi- 
ness. 

discovery  penalising  bis  client,  342. 

possession  by,  of  client's  documents,  44,  195,  196,  199,  426,  429. 
And  see  Possession  or  Power. 

■wbat  are  bis  and  wbat  are  bis  client's  documents,  208. 

made  party  for  costs  as  implicated  in  fraud.  See  Interest,  no 
Person  ivithont. 

ATTORNEY  GENERAL.     See  Croion  and  delator. 

AUCTIONEER.     See  Interest,  no  Person  without. 

AVERAGE  STATEMENT.     See  Shipping  Doeuments. 


BANK  OP  ENGLAND,  books  of  government  stock,  289,  548. 

BANKERS,   discovery  from,  of  accounts  of  or  dealings  with  cus- 
tomers, 306. 

BANKERS'  BOOKS,  INSPECTION  OE.     See  Place  of  Production. 

BAJSTKRUPT, 

might  bring  bill  of  discovery  in  aid  of  defence  to  action,  54. 
whether  might  be  made  party  for  purpose  of  discovery,  53. 
discovery  from,  45,  53 — 55. 

of  documents  in  his  possession,  55. 
where  fraud  charged,  54. 
whether  mu*t  make  affidavit  of  dooimients  in  possession  of  trus- 
tee, 45,  n.,  222. 
discovery  of  articles  pawned  by  or  purchased  from  him  ■without 

notice  of  bankruptcy,  539. 
concealing  bankrupt's  goods  :  bill  of  discovery  against  strangers, 

676. 
discovery  of  acts  vitiating  certificate,  576. 
And  see  Bankruptcy  Act. 

BANKRUPTCY, 

acts  of,  on  which  plaintiffs  relied,  451. 
office  copies  of  examinations  in,  398,  412. 

BANKRUPTCY  ACT,  DISCOVERY  UNDER, 

any  party  to  any  proceeding  may  get  discovery  from  any  other 

party,  675. 
power  to  summon  any  person  suspected  as  having  debtor's  pro- 
perty, or  who  can  give  information,  or  for  production  of 
documents,  575. 
object  of  this  power,  discovery  not  testimony,  575. 
production  of  mortgage  deed  by  mortgagee,  575. 
lien  of  solicitor,  575. 

examination  on  oath  or  written  interrogatories,  575. 
where  debtor  summoned,  cannot  refuse  to  answer  on  ground 

of  having  committed  offence  under  the  act,  576. 
any  other  person  may  object  ofi,  criminatory  grounds,  576. 
And  see  Bankrupt, 
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BELIEF.     See  as  to  answering  aooording  to,  under  Answer. 
derived  from  privileged  communications,  362. 
as  to  the  ejEEect  of  documents,  502. 

stating  grounds  of :  if  admissible,  IIS:  if  obligatory,  128. 
"whetlier  ecjuivalent  to  admission  of  fact,  118,  127. 

BILL  OF  DISCOVERY.     See  Action  for  Discovery. 
BILLS  OR  NOTES, 

wbetlier  capable  of  protection  as  party's  evidence,  2i8,  249,  493. 

■where  part  of  mortgagee's  security,  544. 

BILLS  OF  COSTS,  208,  396. 

BODIES  CORPORATE  OR  OTHER,  DISCOVERT  FROM.    And 

see  Agents. 
by  ofBcers  or  members  on  its  behalf,  73. 
officers  or  members  made  defendants  for  purpose  of  discovery 

under  chancery  practice,  73 — 74,  81. 
extent  of  the  discovery  required  from  the  body  through  its  ofBcers 

or  members,  75. 
as  to  matters   antecedent  to  the  appointment  of  the  existing 

officers,  75. 
not  by  any  officer  or  member  selected  by  the  adversary,  76. 
■whether  a  condition  of  the  right  of  the  body  to  sue,  that  it  can 

put  forward  some  person  who  can  give  discovery  on  its  behalf, 

76. 
stay  of  proceedings,  76,  79,  n. 
whether  provisions  of  Ord.  SXXI.  r.  21,  wiU  be  applied  in  the 

event  of  the  body  failing  to  give  the  discovery,  76. 
as  to  using  the  process  of  the  court  against  the  ofScer  or  member, 

attachment  issued  against  directors  at  instance  of  liquidator  on 

the  company's  behalf,  77. 
discovery  penalising  the  body,  342. 
what  bodies  are  ■within  the  rule — 

foreign  republics,  74. 

body  suing  by  its  public  officer :    clerk  of  commissioners : 
corporation  sole,  78. 
Interrogatories,  77. 

who  are  officers,  78. 

when  a  member  will  be  directed  to  answer,  80. 

how  officers  or  members  selected,  79 — 80. 

old  chancery  practice  as  to  selection,  81. 

form  of  order,  79. 

object  of  application  to  court,  79. 

obligation  of  directors  to  get  information  from  other  officers, 
81. 

position  of  officer  or  member  called  on  to  answer,  82 — 83. 

his  costs,  82—83.  _      .  ,       ^      ^,     ^   ■, 

application  made  against,  and  objection  taken  by,  the  body, 
82. 

to-wn  clerk  pleading  professional  privilege,  83. 

reading  the  answer  against  the  body,  83,  607. 

use  of  the  answer,  84.  ,     ,    ■■    ^  ,,.       o^ 

where  the  answer  may  expose  the  body  to  penalties,  84. 
Discovery  and  production  of  documents, 

how  obtained  from  the  body,  84. 

form  of  order,  84.  „_„,_„ 

whether  order  made  against  a  particular  ofticer,  77,  80—86. 

where  the  company  had  ceased  to  carry  on  business,  85—86. 

where  officer  unable  to  get  access  to  the  documents,  85. 

affidavit  of  documents  must  be  made  by  some  person  who 
knows  what  documents  there  are,  86. 
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BONA  FIDE,  where  object  of  discovery  not,  108,  110,  307—308. 

BOOKS  OP  A  BUSINESS  OB  OF  ACCOUNTS,  INSPECTION 
OP. 

See  Flace  of  Induction,  Business,  and  Evidence  Mule  Froteohng, 

on  p.  663.  _  .     ■       ,„, 

offering  inspection  of,  by  way  of  answer  to  interrogatories,  124. 

BOUaHT  AND  SOLD  NOTES,  INVOICES,  &o.,  613. 

BOUNDARIES,  inspection  in  cases  of  disputed.  See  Evidence  Zule 
^Protecting,  on  p.  663,  and  Heir. 

BREACH  OF  PROMISE  ACTION, 
inspection  in,  267,  515,  569. 
discovery  of  promise,  2. 

BRIEF,  397,  406,  445.     See  Frivilege  Legal. 

production  of  matter  of  publici  juris  in,  397,  398. 

BROKER,  514.    See  Business. 

discovery  exposing  to  penalties  for  non-qualiiication  or  breach  of 
oath,  338,  339,  340. 

BUSINESS.    And  see  Boohs. 

disclosure  of  party's  business  affairs,  dealings,  300,  304,  306,  467. 

CASE,  discovery  of  the  nature  of  a  party's.     See  Evidence. 

CESTUI  QUE  TRUST.     Bee  Trustee. 

CHAMBERS,  discovery  in  proceedings  in,  567—569,  572,  606. 

CHANCERY  PRACTICE,  how  far  surviving  or  prevailing  ;  where 
conflicting  with  common  law  practice :  how  far  old  common 
law  practice  surviving.     See  Discovery. 

CHAPTER  CHARTERS,  INSPECTION  OF,  289.     And  see  Puhlic 
Documents. 

CHIEF  CLERK,  567,  572,  606. 

CHURCHWARDENS'  ACCOUNTS,  INSPECTION  OF,  283.  And 
see  Public  Documents. 

CIVIL  PROCEEDINGS,  discovery  only  admissible  in  or  in  aid  of,  3, 
282,  613. 

CIVIL  SUIT, 

exposure  to,  no  ground  for  refusing  discovery,  301. 
exposing  other  persons  to,  307. 

CLERGYMAN,  302. 

CLERK, 

where  under  oath  of  secrecy,  302. 

of  soMoitor  or  barrister,  357,  396,  401,  438. 

CLERK  OF  COMMISSIONERS,  discovery  from,  78,  n. 

CLIENT.     See  Privilege  Legal  Professional. 
how  privilege  affected  by  death  of,  386. 
persons  claiming  under,  how  far  can  assert  privilege  of  client, 

385,  386,  427. 
discovery  of  name  of.     See  Names. 

handwriting,  438 :  identity,  438 ;  residence,  439. 
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CO-DEFENDANT, 

taking  as  agent  to  inspect,  17S. 

inspection  of  plaintiff's  copy  of  document  produced  for  inspection 

by,  207,  239. 
discovery  from,  57 — 59.     See  Opposite  Tarty. 

CO-DEFENDAJSTTS    (AND    CO-PLAINTIEES),    communications 
between, 
under  what  circumstances  privileged,  422 — 423. 
for  purpose  of  communication  to  the  solicitor,  423. 

of  either,  424. 
co-defendant  acting  as  medium  of  coramunication,  424. 

agent  of  solicitor,  422. 
between  defendants  and  co-shareholders  or  directors,  424. 
between  agents  or  committees  of  a  corporation  relating  to  litiga- 
tion, 422. 
memoranda  of  proceedings  of  creditors'  meeting,  422. 

COLLATERAL, 

not  to  use  documents  subject  of  order  for  inspection  for  collateral 

purposes,  238,  294,  308. 
communications  to  solicitors  from,  collateral  quarters,  collateral 

matters,  432,  436.     See  privilege  Legal. 

COMMON, 

discovery  as  to  rights  of.     See  Manor. 

in  what  instances  exercised,  462. 

documents  forming  common  title  of  plaintiff  and  defendant,  272. 

COMPANY, 

reports  from  agents  of,  416.     See  Frivilege  Legal. 
discovery  from,  through  its  members  and  officers.      See  Bodies. 
Biglit  of  shareholder  and  other  persons  to  inspection 
and  discovery.     See  also  Corporation. 
Where  the  company  not  in  liquidation. 

inspection  under  Companies  Clauses  Consolidation  Act, 
1846,  and  similar  private  acts,  290. 
nature  of  right,  and  for  what  purpose,  290 — 291. 
as  to  stating  the  object  of  the  inspection,  291. 
practice,  291. 
inspection  of  register  of  mortgages  under  Companies 
Act,  1862.. 291. 
of  minute  books  of  directors'  proceedings,  292. 
execution  creditor,  inspection  by,  292. 
in  a  petition  inspection  by  the  petitioner,  292 — 293. 

of  documents  referred  in  company's  affidavit  under 
Ord.  XXXI.  i.  15.. 292. 
production   on    cross-examination   of    ofBcer   of    com- 
pany, 292. 
inspection  of  register,  allotment  and  agenda  books  in 

action  for  calls,  292. 
inspection  in  action  for  Ubel  by  company  against  share- 
holder, 293,  513. 
cost-book  company  under  Stannaries  Act,  293. 
Where  the  company  is  in  liquidation. 

shareholders'  right  of  inspection  under  articles  of  asso- 
ciation, 293. 
creditors'  and  contributories'  right  of  inspection  under 

Companies  Act,  1862   .294. 
by  accountant  on  their  behalf. .  294. 
liquidator's  duty  and  right  to  give  and  have  discovery. 
See  Liquidator. 
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COMPROMISE,  documents  relating  to,  186. 

CONCLUSIVENESS  of  oath  of  party  giving  discovery,   109,  211, 
212,  230,  503. 

CONDITIONAL  LIMITATION,  whether  a  forfeiture,  336. , 

CONEESSO,  TAKING  BILL  PRO, 
bill  for  relief,  585,  590. 
discovery,  619. 

CONFIDENCE, 

breach  of,  whether  any  protection  against  giving  discovery,  206, 

208,  302. 
distinction  between  voluntary  disclosure  and  disclosure  by  way 

of  discovery,  206,  208,  302. 
letters  or  other  documents  entrusted  to  a  party  in  confidence, 
206—207,  303. 
production  :  disclosure  of  their  contents,  135,  206 — 208,  226, 
305. 

CONFIDENCE,   LEGAL  PROEESSIONAL.      And  see  Privilege 
Legal,  350—351,  378,  431,  433,  436. 

CONFLICT  where  Chancery  and  Common  Law  practices.     See  Dis- 
covery. 

CONSCIENCE, 

interrogatories  to  search  the  party's  conscience  as  to  his  case,  448. 
discovery- where  the  parties'  rights  are  in  conscience  equal,  535. 

CONSEQUENTIAL  DISCOVERY,  24. 

rules  of  Ord.  XKXI.  dealing  with,  24—26. 

facilities  for  postponing  imder  present  practice,  24 — 26. 

when  enforced  and  when  withheld,  25 — 27,  298. 

interrogatories,  25—27,  108,  110. 

discovery  and  production  of  documents,  25 — 27,  155,  182. 

accounts.     See  Accounts. 

where  immediate  judgment  might  be  taken  for  admitted  amount, 

28—29. 
where  it  may  enable  plaintiff  to  see  whether  worth  while  to  go 
on  with  action,  28 — 29. 
accounts  of  testator's   estate:    securities  of   incumbrancer, 
28,  29. 
old  chancery  practice  as  to,  25,  30 — -34. 

demurrer  plea  and  rule  of  fuE  answer,  25,  30 — 31. 

not  solely  a  technical  rule,  28. 

in  respect  of  production  of  documents,  31 — 32. 

CONSIGNORS,  discovery  of  names  of,  40,  u.,  609,  612.     And  see 

Hames, 

CONSPIRACY,  whether  liability  to  prosecution  for,  protection  from 
discovery,  340. 

CONTEMPT.    See  Default  in  giving  Discovery. 

how  far  party  in  contempt  entitled  to  liscovery,  603. 

CONTRACT,  whether  right  to  discovery  can  be  lost  by,  308. 

CONVERSATION, 

discovery  of  party's  version  of,  466. 

substance  not  details,  122,  456. 

with  deceased  person,  456,  457.    And  see  Deceasei  Person. 

the  occasion  of,  457. 
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CONVEYANCER,  privUege  of,  357. 

COPIES, 

copies,  abstracts  or  extracts  under  order  or"  notice  for  inspection, 
174—175. 
charge  for,  174 — 175. 
costs  of.     See  Costs. 
photographic  copies,  175. 

■whether  defendant  entitled  to  inspect  plaintiff's  copy  of  co- 
defendant's  document,  239. 
copies,  &c.,  of  documents  constituting  the  party's  evidences,  493. 
copies,  &c.,  made  by  or  by  the  direction  of  the  solicitor,  or  for  the 

purpose  of  litigation,  391.    See  Friiilcffe  Zej/al. 
copies  of  documents  belonging  to  other  persons,  production  of, 
206 — 208.     And  see  Fossession  or  Power. 

COPYHOLD  TENANTS.     See  Manor. 

COPYRiaHT,  actions  for  infringement  of,  457,  4G9. 

CORPORATION, 

discovery  from,  by  officers  or  members.     See  Bodies. 
reports  from  or  of  proceedings  at  committees  of,  relating  to  liti- 
gation, 389. 
right  of  members  to  inspect  corporation  documents,  281 — 283, 
287 — 289.     See  also  Company  and  Fublic  Documents 
person  affected  by  bye-laws,  288. 
defendant  to  action'for  tolls,  288. 
ratepayer's  right  to  see  cases  and  opinions,  381. 
documents  of,  place  of  inspection,  170. 

CORPORATE  BODY.     See  Bodies,  Company,  Corporation. 

COSTS,  discovery  material  if  it  might  affect  question  of,  19. 

COSTS.     See  also  Deposit  as  Security  for  Costs. 

generally  as  to  costs  of  giving  discovery,  592—593. 

incidental  to  the  application  under  Jud.  Act,  1873,  s.  49.  .593 

■whether  necessary  to  provide  by  order  for,  175,  593. 
of  applications  for  discovery,  593. 

further  ans^wers  to  interrogatories,  143,  593 — 594. 

■with  reference  to  place  of  inspection,  173,  593. 

further  time,  143,  593. 
of  ans^wering  interrogatories  -which  are  imnecessary  or  of  im- 
proper length,  or  exhibited  -unreasonably  or  vexatiously,  106, 
107,  116,  121,  122,  123,  592. 
of  prolix  or  unnecessary  answers,  116,  122,  123,  593. 
of  prolix  affidavit  of  documents,  229,  592. 
of  inspection  and  taking  copies,  174— 177. 

■whether  necessary  to  be  provided  for  by  order,  175,  593. 

difference  of  practice  in  Ch.  and  C.  L.  Divisions,  165,  175. 

at  solicitor's  office  in  Ch.  Div.  175  :  in  C.  L.  Div.  176. 
of  inspection  on  notice  under  Ord.  XXSI.  i.  15 . .  176. 

of  copies, 

charge  for,  174-175. 

in  respect  of  -what  documents  allowed  on  taxation,  177. 
of  inspecting  party,  176.  ,       j         . 

in  connection  with  deposit  of  documents  in  court  and  copies 

thereof,  167—168.  ^^77    aai 

in  connection  with  mspection  of  property,  577,  593. 
of  vivS.  voce  examination,  147. 
of  attachment,  585,  686. 
of  perusing  iaterrogatones  in  event  of  saccessful  demurrer,  693, 
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COSTS— continued. 

of  drawing  and  delivering  interrogatories,  593. 
of  action  for  discovery,  618. 

of  officer  or  member  answering  for  corporate  body,  82. 
practice  of  making  persons  parties  for.     See  Interest,  no  Tenon 
without. 

COUNSEL,  inspection  by,  179.     See  privilege  Legal. 

COUNTY  COURT,  discovery  in,  rules  and  forms,  620—623. 

COUNTY  DOCUMENTS,  INSPECTION  OE,  283.    And  see  TMie 
Documents. 

COURT, 

discovery  for  purpose  of  paying  money  into,  21,  468. 
interrogatories,  468 — 471 
discovery  of  documents,  161. 

COURT  LEET,  inspection  of  records  of,  283,  287. 

COURT  OR  A  JUDGE.    See  Applications. 

COURT  ROLLS.     See  Manor  Documents. 

inspection  of,  in  cases  of  disputed  boundary,  609. 
at  steward's  house  vrithout  payment  of  fees,  171. 

COVENANT  EOR   PRODUCTION,   inspection  or    disclosure  of 
contents  of  documents,  208 

CREDIT,  particulars  of  items  for  which  given,  455. 

CRIME,  where  solicitor  party  to  or  cognizant  of,  355. 

CRIMINATORY  DISCOVERY.     See  Penal  Proceedings. 

CROSS-EXAMINATION, 

functions  of  discovery  and  cross-examination  different,  105 — 113. 
cannot  interrogate  party  as  you  may  cross-examine  him,  105. 
interrogatories  irrelevant  though  admissible  on  cross-examination, 

105,  113. 
documents  material  for  cross-examination  not  relevant,  186. 
cross-examining  on  affidavit  of  documents,  211. 

CROWN, 

Discovery  from,  70. 

in  petitions  of  right :  bill  of  discovery  in  aid  of,  71. 
Attorney-General,  obligation  of,  to  give  discovery,  69, 70 — 72. 
And  see  Relator. 
proper  course  to  be  pursued  by,  when  discovery  required, 
69,  72. 
-  production  of  documents  by,  69,  70,  71. 
order  for  particulars  against,  72. 
old  chancery  practice  as  to  answer  of,  71. 
Secretary  of  War,  production  of  documents  in  possession  of, 

Lords  Commissioners  of  Admiralty,  70,  548. 
official  reports.     See  Public  Interests. 
KigM  of  discovery  of,  from  subject,  71. 
of  outlaw's  property,  333. 
of  alienage,  333. 
of  goods  imported  or  exported  without  payment  of  duty,  335. 

CUSTOM  HOUSE  BOOKS,  289.    And  see  Public  Documents. 
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DAMAG-E,  discovery  to  damage  opponent's  case.     See  Impeaching. 

DA5IAGES, 

discovery  relating-  to  the  amount  of,  21,  468. 
for  the  purpose  of  reduction  of,  21. 
interrogatories,  468. 
production  of  documents,  21,  515,  564. 
on  an  inquiry  as  to  damages,  554,  569. 

DEATH, 

of  client.     See  Client. 

of  person  entitled  to  sue  for  penalty,  331. 

DEBT,  loss  of,  not  a  forfeiture,  334. 

DEBTOR,  examination  of,  in  aid  of  judgment,  bill  for  discovery  of 
property  of.     See  JSxecution . 

DECEASED  PEESON, 

discovery  of  matters  solely  witMn  Ms  knowledge  and  that  of  in- 
terrogated party,  300,  457. 
parol  consent  and  authority  of,  456,  457.     And  see  Conversation. 

DECREE.     See  Judgment. 

DEEATJIiT  EST  GIVING  DISCOVERT.     And  see  Priority. 
in  action  for  discovery,  619. 
ordering  further  answer  to  interrogatories.     See  Further  Answer. 

affidavit  of  documents.     See  A^idavit  of  Docmnents. 
not  being  allowed  to  use  document  in  evidence  where  inspection 
under  Ord.  X5XI.  r.  15  refused,  244. 

Where  plaintiff  in  default, 
stay  of  proceedings,  683. 
dismissal  of  action  under  Ord.  XXXI.  r.  21.  .588. 

rule  not  imperative  :  when  ordered,  688. 

giving  further  time,  589. 

as  to  appealing  from  the  order,  589. 

Where  defendant  in  default, 

striking  out  defence  under  Ord.  XXXI.  r.  21 .  .590. 

rule  not  imperative :  when  ordered,  590. 

giving  further  time,  590. 

Ord.  LVII.  appUes,  691. 

chancery  practice  as  to  taking  bills  pro  oonf  esso,  585, 
590. 
extension  of  time  for  any  steps  plaintiff  wishes  to  take,  591. 

Where  either  party  in  default, 

attachment  under  Ord.  XXXI.  r.  21 . .  584. 
when  ordered,  584. 
giving  further  time,  584. 
where  after  attachment,  or  motion  for  attachment,  party 

desires  to  give  or  gives  the  discovery,  585^586. 
against  officers  or  members  of  corporate  bodies.     See 

Bodies. 
keeping  party  in  custody  till  discovery  given,  586. 
old  chancery  practice,  685. 
old  common  law  practice,  586. 
where  the  order  for  discovery  under  appeal,  587. 
costs  relating  to  attachment,  586. 
service  of  copies  of  affidavits  to  be  used  on  motion,  587. 
service  of  order  on  solicitor  under  Ord.  XXXI.  rr.  22, 

23..  687. 
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DEFAULT  IN  GIVING  BlSCOTERY—eontimied. 
Where  either  party  in  default — continued, 
attachment  under  Ord.  XXXI.  r.  21— continued 

endorsing  copy  of    order  under  Ord.  XLI.  r.  5,  "with 

notice  of  liability  to  attachment,  587. 
no  attachment  in  respect  of  order  for  account  under 
Ord.  XV.,  or  for  names  of  partners  under  Ord.  XVI. 
r.  14.. 587- 
order  for  production  after  judgment,  587. 
sequestration  against  peer,  M.P.,  or  corporation,  584. 

DEFENCE, 

striking  out.     See  Default. 
discovery  before.    See  Stage  of  Action. 

DEFENDAJSTT.     See  Co-Defendant,  Parties  who   are  for  Purpose  of 
Discovery,  Opposite  Parties. 
•whether  any  distinction  between  obligation  of,  and  of  plaiatiff  to 

give  discovery,  243—245,  458,  467,  498,  516,  524,  529. 
definition  of,  61. 

DELIVERY  OP  INTEEBOGATORIES,  607. 

DELIVERY  UP  OF  DOCUMENTS,  IN  ACTIONS  FOR, 

production  of  the  documents  ordered  by  "way  of  discovery,  22. 
indexes,  maps,  plans,  &c.,  made  by  stewards  or  agents,  to 
determine  by  their  character  to  whom  they  belonged,  22. 
not  where  immaterial  for  the  determination  of  the  question, 
22—23. 
list  of,  21,  23,  182—183. 
in  whose  possession,  19,  23,  182—183,  224,  426. 

DEPOSIT  AS  SECURITY  FOR  COSTS  OF  DISCOVERY  under 

Ord.  XSXI.  rr.  25,  26,  27,  27  a, 
general  object  of  these  rules,  594. 
waiver  of  liability  to  make  the  deposit,  595. 
in  case  of  foreigners  compelled  to  give  security  for  costs  of  action, 

595. 
whether  poverty  a  ground  for  dispensing  with  deposit,  595. 
necessary,  in  respect  of  each  defendant  interrogated,  595. 
one  deposit  sufBcient  where  order  for  afiidavit  of  documents  on 

all  the  plaintiffs,  595. 
no  deposit  necessary  by  underwriters  in  respect  of  affidavit  of 

ship's  papers,  595. 
where  proper  deposit  not  made,  595. 
time  for  answering  runs  from  service  of  receipt  for  deposit,  143, 

594,  596. 
deposit  security  for  general  costs  of  action,  694,  596. 
taking  out  deposit,  594. 

where  discovery  abandoned,  596. 

DEPOSIT  OF  DOCUMENTS  IN  COURT.     See  Place  of  Production. 
DEPOSITIONS,  INSPECTION  OF,  290. 

DESCRIPTION  OF  DOCUMENTS,  what  is  sufficient  in  an  affi- 
davit of  documents,  227 — 229. 
For  purpose  of  identification  to  enable  order  for  pro- 
duction to  be  enforced,  227,  491. 
tying  up  in   bundles:    prolixity  in  setting   out,   228—229 

And  see  Prolix. 
mode  of  application,  where  insufficient,  229. 
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DESCRIPTION  OF  T>OGVM.imTS-contini/ed. 

For  purpose  of  protecting  from  production,  230,  491. 
onus  on  party  to  show  that  relevant  documents  ought  to  he 

protected,  230. 
how  far  his  description  accepted,  216,  230 — 231. 
in  point  of  appellation  :  of  their  effect,  231. 
as  to  the  party's  evidences.      See  Eoidmce  SuU  Protecting, 

on  p.  662. 
as  to  documents  said  to  he  irrelevant  to  the  matter  imme- 
diately in  question,  187. 
further  affidavit  allowed  to  mate  good  claim  to  protection, 

mode  of  application,  where  insufficient,  231. 

DESTEOTINa  OR  MUTILATING  DOCUMENTS  IN  PARTY'S 
POSSESSION,  192—193,  237. 

DIRECTOR  OF  COMPANY.     See  Bodies  and  Fossession  or  Fower. 

DISABILITY,  whether  a  forfeiture  or  penalty,  332. 

DISCOVERT, 

definition  or  function  of,  1 . 

object  or  scope  of,  1. 

discovery  sought  by  way  of  relief,  271,  276. 

Proceeding's  in  aid  of  whicli  given,  3. 

only  civil  proceedings  :  indictment,  information,  mandamus, 

Divorce  Court,  3. 
defence  to  contract  on  ground  of  illegality  or  immorality,  3. 
action  contrary  to  public  policy,  4. 
action  to  enforce  penalties  or  forfeitures,  4,  345. 
action  for  tort,  4,  346. 

Old  powers  of  common  law  courts,  4. 

profert  and  oyer:    equitable  jurisdiction,   264.      And  see 

FUadings. 
public  documents,  court  rolls,  corporation  documents,  parish 

books,  &c.,  4,  281.     See  these  heads, 
powers  conferred  by  0.  L.  P.  Acts,  5,  9,  636,  638,  639,  640. 

Present  practice,  5. 

regulated  by  Jud.  Act  and  R.  S.  C. :  nature  of,  5—6. 
chancery  principles  to  he  looked  at,  5 — 6. 
as  to  rules  of  equity  prevailing  where  practices  conflict,  6,  7. 
how  far  the  old  chancery  and  common  law  practice  survive,  6. 
different  nature  of  chancery  and  common  law  actions  taken 

into  account,  8. 
Jud.    Act   one   of   procedure   only,   not    altering  rights   of 

parties,  8. 
rights  of  discovery  before  and  since  the  Jud.  Act,  8 — 9. 

DISCREDIT, 

discovery  discrediting  party,  105,  341. 

where  affidavit  of  documents  discredited,  210,  211,  214. 

where  answer,  109.  ,     c„, 

where  claim  to  protection  for  documents,  503. 

DISCRETION  OF  JUDGE.     See  Appeals. 

to  refuse  production  of  relevant  documents,  152. 
imdertheold  common  law  practice,  98,  HI,  419,  460,  512. 

DISMISSAL  OF  ACTION.     See  Default. 

V  V  2 
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DISTRICT  EEGISTE.AR,  606. 

DISTRICT  REGISTRY.     &ee  Place  of  Production. 

DIVORCE,  communioations  with  solicitor  as  to,  384. 

DIVORCE  AND  MATRIMONIAL  CAUSES, 
how  aflfeoted  by  Jud.  Act  and  R.  S.  C,  563. 
inten'ogatories :  in  suit  for  nullity  as  to  identity,  564. 
old  powers  of  Divorce  Court,  564. 
inspection  in  order  to  give  particulars  of  cruelty,  564. 

of  letters  for  the  purpose  of  reduction  of  damages,  564. 
proceedings  in  Divorce  Court  are  civil,  3. 

DIVULGING  contents  of  documents  subject  of  order  for  inspection, 
238,  308. 

DOCUMENTS,  DISCOVERT  AND  PRODUCTION  OF, 

subject  to  same  general  principles  as  discovery  by  interrogatories, 

151. 
scheme  of  rules  of  Ord.  XXXI.  dealing  with,  150—158. 
See  Affidavit  of  Documents  and  Production  of  Documents. 

DOCUMENTS,  INTERROGATORIES  AS  TO, 
for  a  general  affidavit  of  documents,  115. 
for  a  Est  of  documents  relating  to  a  particular  matter,  116. 
as  to  the  possession  of  particular  documents,  116. 
as  to  a  particular  document  before  claim,  160. 
for  a  list  or  as  to  the  contents  or  possession  of  documents  for 

which  protection  on  any  ground  is  claimed,  474 — 476,  490 — 

491. 
asking  specifically  as  to  documents   scheduled  in  an  affidavit  of 

documents  for  which  protection  has  been  allowed,  474,  491. 
as  to  documents  in  possession  of  interrogating  party:   offering 

inspection,  131,  132. 
as  to  documents  not  in  his  possession,  130 — 134. 

present  practice,   130:   old  common  law  practice,   130:   old 
chancery  practice,  132 — 134. 
where  party  unable  to  answer  without  inspection  of  documents 

in  possession  of  the  other  party,  134. 

DOWRESS,  542.    And  see  Valuable  Consideration. 

DRAFTS,  397.    And  see  Privilege  Legal. 
obligation  of  counsel  to  produce,  280. 

DUES,  discovery  in  actions  to  recover.     See  Tolls. 

EAST  INDIA  COMPAlfT'S  STOCK  BOOKS,  289. 

ECCLESIASTICAL  COURT, 

old  powers  of.     See  Probate  Court. 
bin  of  discovery  in  aid  of,  613. 
discovery  exposing  to  punishment  in,  342. 

EJECTMENT.     See  Zand  and  Landlord  and  Tenant. 

ELECTION  PETITION,  discovery  in,  573. 

ELEGIT,  writ  of,  bill  of  discovery  in  aid  of.     See  Execution. 
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EMBAEEASSING  ANSWER.     See  Ecasive. 
ENGrNEER,  inspection  by,  178. 
EQUITABLE  DEPOSIT,  inspection  of  memorandum  of,  S44. 

EQUITABJLE  JURISDICTION,  inspection  under,  at  common  law. 
bee  Discovery. 

EVASm:  OR  EMBARRASSING  ANSWER.     See  Answer  and 
File. 

EVIDENCE,  production  of  documents  given  in,  for  or  for  motion 
for,  new  trial,  or  appeal,  604,  605. 

EVIDENCE,  RULE  PROTECTING  OPPONENT'S  EVIDENCE 
PROM  DISCLOSURE,  444. 
in  connection  with  professional  privilege,    407.      See  Privilege 

Legal. 
reason  of  rule,  445. 
mode  of  stating  rule,  444. 

discovery  relating  exclusively  to  his  case,  444.      And  see  Ex- 
clusively. 
manner  in  which  he  will  establish  or  shape  his  case,  444,  447, 

450. 
must  discover  what  his  case  is,  444,  446. 

Interrog^atories,  , 

discovery  of  opponent's  case. 

party  entitled  to  know  what  case  he  has  to  meet,  446. 
facts  on  which  opponent  relies  to  estabUsh  his  case,  446. 
manner  in  which  he  wiU  establish  or  shape  his  ease,  444, 

447,  450. 
not  the  evidence  he  is  going  to  use,  447. 
reasons  for  aUowing  this  discovery,  448. 
to  make  hina pledge  his  oath  to  truth  of  his  case,  448,  449. 
as  to  making  him  swear  to  the  truth  of  every  allegation 

in  his  pleadings,  449. 
to  call  h&  attention  specifically  to  matters  passed  over  in 

a  general  allegation,  450. 
to  get  fuller  information  than  is  contained  in.  the  plead- 
ings, 448,  450. 
as  to  any  distinction  between  obligation  of  plaintiff  and 

defendant,  458. 
of  title  of  opponent  in  various  actions.     See  Title. 
other  instances,  449,  450,  451,  457 — 458. 
how  far  admissible  under  old  common  law  practice,  451. 
in  actions  for  infringement  of  patent,  553.  Ajid  seePatent. 
discovery  in  the  nature  of  particulars.     See  Particulars. 
his  or  his  agent's  version  of  an  accident,  conversation, 

&c.  455. 
interrogatories  founded  on  a  hypothetical  state  of  facts, 
456,  460. 
answer  disclosing  evidence  for  both  parties,  465. 
validity  of  party's  oath  that  answer  would  exclusively  dis- 
close his  own  evidence,  466. 
steps  taken  by  surveyor  or  attorney  to  perform  his  duty  in 

action  for  negligence,  466. 
materials  on  which  particular  conclusion  arrived  at,  466. 
to  prove  fraud.     See  Fraud. 
discovery  impeaching  a  party's  case.     See  Impeaching. 
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EVIDTSNCE— continued. 

Production  of  documents, 

difficulty  of  application  of  rule,  476. 

no  right  to  look  into  party's  evidence  to  pick  holes  in  it,  or 

on  chance  of  what  he  may  fish  out,  476. 
court  ex  necessitate  rei  ignorant  of  contents,  476. 
question  to  "what  extent  party's  statement  as  to  their  contents 

or  nature  accepted,  477. 
party's  statement  as  to  effect  of  relevant  document,  489. 
distinction  between   documents  oonstitutiug'   evidence   and 
merely  containing-  evidence  intended  to  be  used  which  are 
considered  under  legal  privilege,  477. 
documents  constituting  evidence  of  party's  case  or  title,  477. 
must  exclusively  evidence  it,  478. 
where  they  evidence  adversary's  case  as  well  as  his  own, 

478,  479. 
that  his  title  deeds,  no  protection,  478. 
conditions  on  which  court  satisfied  that  documents  ex- 
clusively evidence  party's  title  laid  down  in  Combe  v. 
Corp.  London,  478,  479,  487.    And  &eepost. 
old  rule  that  adversary  must  show  an  interest  in  a  docu- 
ment in  order  to  be  entitled  to  inspect  it,  479,  480. 
documents  referred  to  in  pleadings :  documents  on  which 

party  founds  his  title,  480 — 481. 
title-deeds  and  other  documents  constituting  evidence, 

distinctiqp  between,  492. 
what  documents  within  the  conditions,  493. 
documents  relating  to  but  not  constituting  evidence  of  party's  case, 
481. 
documents  evidence  for  adversary  though  not  for  him- 
self, or  evidence  for  neither  party,  481. 
whether  any  distinction  ever  taken  as  to  such  docu- 
ments, 482,  486—487. 
whether  within  Combe  v.  Corp.  London,  481. 
imder  what  conditions  protected,    481—482,  485,   487, 

See  post. 
party's  assertion  that  they  wiU  not  assist   adversary's 
case,  482. 
relate  exclusively  to  his  own  case,  482,  484. 
documents  just  outside  the  range  of  legal  privilege,  487. 
conditions  laid  down  in  Combe  v.  Corp.  London,  applied  to  docu- 
ments as  well  evidencing  as  only  relating  to  tlie  party's 
own  case,  487. 
whether  any  description  general  or  individual  is  neces- 
sary, 488—490. 
must  be  sufficient  to  enable  order  for  production  to 

be  made,  489. 
not  entitled  to  such  a  description  as  to  test  truth  of 
afiidavit,  nor  to  detailed  schedule  showing  nature 
of  title  deeds,  489,  490. 
discovery  of  instrument  alleged  to  take  away  adver- 

sai-y's  title,  490. 
object  of   description  of   protected  documents  to 

support  claim  to  protection,  491. 
whether  a  further  description  may  be  obtained  by 

administering  interrogatories,  491. 
description  of  document  accepted  by  court,  216  490 
that  the  documents  relate  exclusively  to  the  party's  own 
case  or  title,  491. 
are  to  be  used  in  evidence,  492. 
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EVIDENCE— coM^MiMf,?. 

Production  of  documents — continued. 

conditions  laid  down  in  Combe  v.  Corp.  Land. — ooutiuued. 
form  or  support  his  own  case  or  title,  492. 

as  to  any  distinction  between  title  deeds  and 

other  documents  constituting  evidence,   and 

what  documents  may  be  brought  within  the 

rule,  492—493. 

contain  nothing  supporting  the  adversary's  case  or 

title,  494. 
contain  nothing  impeaching  his  own  case  or  title. 
See  Impcachinfff  Documents. 
general  assertion  as  to  documents    evidencing   or  relating 
exclusively  to  party's  own  case  and  not  supporting  adver- 
sary's  case   or  title  to  be   made   with   distinctness  and 
positiveness,  501. 
use  of  word  title  instead  of  case  sometimes  incorrect,  501. 
what  examination  of  the  documents  necessary  and  by  whom, 

502. 
necessity  of  assertion  of  party's  belief,  502. 
icherc  the  general  assertion  as  above  not  accepted  by  court,  503. 
on  account  of  the  nature  of  the  documents  or  circum- 
stances, 503. 
where  discredited  by  other  admissions  or  dootunents, 

503—504. 
where  adversary  makes  specific  charges  as  to  the  docu- 
ments, 505 — 507. 
instances,  506 — 508. 

disputed  boundary,  cases  of,  or  as  to  parcels  comprised  in 
deeds,  508—510. 
inspection  of  the  parcels,  other  parts  sealed  up,  508. 
court  roUs,  509 :  maps,  510:  parish  books  to  see  whether 
house  in  parish,   509 :    of  settlement  to  show  what 
estates  in  by  legatee  of  charges  on  property  not  in 
settlement,  510. 
old  common  law  practice,  5l\. 

protection  not  claimed  in  any  particular  form,  511. 
conclusive  effect  not  given  to  party's  assertions  as  to  his 

own  documents,  511. 
no  inspection  to  fish  out  defects  in  party's  case,  511. 
discretion  of  judge,  512. 

books  of  business  entries  in,  inspection  of,  512 — 513. 
other  documents,  513 — 515. 

EXAMINATION  OE  DOCUMENTS, 

for  purpose  of  aiSdavit  of  documents,  220. 
claim  to  protection,  602. 

EXCLTTSIVELT, 

discovery  relating  exclusively  to  party  s  own  case, 
interrogatories,  444,  450,  465:  documents,   13,  444,  482,  484, 
491. 

EXECUTION,  DISCOVERY  IN  AID  OE, 

powers  of  ordering  under  Ord.  XLII   rr.  32-34.  .570-571. 
what  questions  may  be  put,  nature  of  examination   671. 
bills  of  discovery  in  aid  of  writ  of  elegit,  or  fi.  fa-  571. 

ao-ainst  persons  having  debtor's  property  m  then- hands,  571. 
against  banker  for   discovery   of  defendant's  monies  after 

sequestration,  571. 
by  grantee  from  Crown  of  felon's  goods,  571, 
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EXECUTOR.     And  Bee  Trustee. 

obligation  of,  to  give  accounts,  29 — 30. 

to  give  'beneficiaries  information  as  to  the  estate,  30. 
to  disclose  to  tbem  professional  eommunioations,  385.     And 
see  Trustee. 
other  documents,  280. 
right  of,  to  discovery  of  matters  within  knowledge  of  deceased, 

300. 
executorship  accounts  entered  in  private  or  partnership  documents, 

199,  236. 
assent  of,  necessary  to  production  of  deceased's  documents,  200, 

385. 
production  by,  of  documents  in  joint  possession  of  himself  and 

co-executor,  201. 
bill  of  discovery  against,  of  personal  estate,  612. 
liability  for  not   duly  administering  assets   whether  protection 

from  discovery,  339,  340. 
discovery  criminating  or  penaBsing  the  beneficiaries  or  causing 
forfeiture  of  testator's  estate,  343. 

EXHIBITS,  production  of,  604,  605. 

EXPENCE,  whether  objection  to  discovery,  298. 

EXPERIMENTS, 

documents  containing  results  of,  as  to  gas  supplied,  403,  614. 
liberty  to  make,  under  order  for  inspection  of  property.     See  In- 
spection of  Property. 

EXPERTS,  inspection  by,  to  test  genuineness  of  documents,  179. 
EXPLAINING  AN  ANSWER.     See  Answer. 

EACTS,   whether  excepted  from   legal  privilege,   361,   436.      See 
Trivilege  Legal. 

EI.  EA.  WRIT  OE, 

discovery  in  aid  of  issue  under,  573  :  biU  of  discovery  in  aid  of. 
See  ^Execution. 

FILE, 

taking  answer  off,  or  striking  it  out, 

where  evasive,  complicated,  prolix,  embarrassing,  120—121, 

old  chancery  practice  as  to,  after  3rd  or  4th  in  sufacient  answer 
148.  ' 

taking  prolix  affidavit  of  documents  off,  229. 

PISHING  DISCOVERY, 
fishing  actions,  16. 

actions  for  recovery  of  land,  516,  520—523. 
discovery  not  granted  for  purpose  of  fishing  out  a  case,  but  to 
support  case  set  up,  13,  16,  98,  268,  461. 
interrogatories,  98,  461,  464. 
production  of  documents,  268,  476,  495 — 497,  611. 

FLAWS,  in  party's  case  or  title,  discovery  of.     See  Fishina,   Im- 


EOREIGN, 

Republics,  76,  82,  86.    See  Bodies. 
Ship.    See  Foreigners. 
Sovereigns, 

must  give  discovery  personally  on  oath,  73. 
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FOnrnGN—coniimied. 
Country, 

penal  proceedings  in,  liability  to,  344. 
party's  documents  in,  171,  194,  221. 
Courts, 

discovery  in  aid  of,  613. 

FOEEiaNERS, 

or  persons  abroad,  discovery  from,  598. 

in  action  in  rem  against  owners  of  foreign  ship,  affidavit  of 

documents,  698. 
leave  to  serve  interrogatories  provided  witb  leave  to  serve 
writ,  598. 

FOEFEITURE.     See  Fenal  Proceedings. 
action  to  enforce,  345. 

FORGED  DOCUMENTS.     See  Genuineness. 

solicitor's  privilege  in  respect  of,  356,  376,  440. 

FORGrERT,  liability  to  prosecution  for.     See  Fenal  Proceedings. 

FORMS.     See  Table. 

FRAUDS,  STATUTE  OF.     See  Flea. 

FRAUD, 

privilege,  where  solicitor  party  to,  352 — 355,  431. 

particulars  of,  and  discovery  before  giving,  36,  99,  1-60,  161,  454. 

liability  to  prosecution  for,  whether  protection  from  discovery, 

320,  340. 
discovery  to  show,  461,  466 — 467,  530. 
persons  implicated  in,  made  parties  for  discovery  or  costs.     See 

Interest,  no  Person  mllmut. 

FREEMEN,  inspection  of  books  of  admission  of,-  289.     And  see 
Public  Documents. 

FULL  ANSWER.     See  Answer. 

FURTHER  AFFIDAVIT, 

of  documents.     See  Affidavit  of  Documents. 
allowed  to  make  good  claim  to  protection,  231. 

FURTHER  ANSWER,  145.  _ 

only  ordered  when  insufficient,  109,  145. 

distinction  between  ordering  further  answer  and  further  affidavit 

of  documents,  109. 
mode  of  obtaining,  145. 
where  whole  answer  evasive,  121,  146. 

embarrassing  by  insertion  of  supererogatory  matter,  117. 
ordinary  course  to  order  further  answer,  145,  584,  588. 
declaration  that  answer  insufficient,  146. 
vivd  voce  examination,  146. 
See  Amending. 

FURTHER  INTERROGATORIES, 

to  interrogate  specifically  where  truth  of  previous  answer  sus- 
pected, 110,  133,  212. 

after  sufficient  or  insufficient  affidavit  of  documents,  211,  212— 
214,  491. 
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GrAENISHEES,  bill  of  discovery  against,  624. 

GENUINENESS  OP  DOCUMENTS, 
where  impeaohed.     And  see  Pleadings. 
right  of  inspecting  in  equity  and  common  law,  246. 
submission  to  chemical  tests,  180. 
inspection  by  witnesses  or  experts,  179. 

GUAKDIAN  AD  LITEM.     See  Infants,  lunatics. 
how  far  party  to  action,  65. 
interrogating,  65. 

chancery  practice  as  to  reading  answer  of,  against  lunatic, 
person  of  unsound  mind  not  so  found,  infant,  and  excep- 
tions for  insufficiency,  65 — 66. 
discovery  and  production  of  documents  by,  66. 

HABEAS  CORPUS,  inspection  of  writ  of,  and  of  committitur,  and  of 
return,  268,  289. 

HANDWRITING, 

interrogating  as  to,  of  a  document,  132,  n. 
documents  required  for  comparing,  186. 
solicitor  examined  to  prove  client's,  438. 

HEIR-AT-LAW  AND  IN  TAIL, 
right  of  inspection  by, 

distinction  between  heir-at-law  and  in  tail,  274. 
heir-at-law :  of  deeds  prior  to  ancestor's  seisin,  272,  273,  274. 
heir  in  tail :  of  deed  of  entail,  of  recovery,  of  other  deeds,  274. 
disinherited  heir  formerly  entitled  to  special  privileges,  275. 
heir  entitled  to  see  documents  relating  to  pedigree,  and  other 
documents  necessary  to  make  out  his  title,  275,  520,  623. 
See  Land. 
right  to  interrogate,  524.     See  Land. 
where  confusion  of  boundaries,  275,  510. 
discovery  from,  by  devisee  or  others,  276. 

HEIR,  CUSTOMARY,  275. 

HERALD'S  COLLEGE.    Poursuivant  of,  376.     Bee  Pedigree. 

HOLES,  discovery  to  pick,  holes  in  party's  evidence.     See  Fishing, 
Impeaching. 

HOUSE,  INSPECTION  OP.     See  Inspection  of  Property. 

HUSBAND  AND  WIPE.    See  Married  Woman. 

IDENTICAL,  discovery  with  relief,  22,  278. 

IDENTITY, 

of  client,  solicitor  examined  as  to,  438. 

of  husband,  interrogatories  as  to,  in  suit  for  nullity,  564. 

of  document,  production  by  solicitor  to  prove,  440. 

ILLEGALITY, 

of  contract,  discovery  in  aid  of  defence,  on  ground  of   3    334. 
of  transaction,  no  defence  to  discovery,  342.  '    ' 

IMMATERIAL.     See  Pelevant,  Helerancy. 
IMMORAL.     See  Illegality  and  Discredit. 
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IMPEACHED  DOCUMENTS.     See  Pleadings  and  Genuineness. 

IMPEACHnsra,   discovery  impeaohing  the  opponent's  case.     See 
JLvidmce  Rule  Frotecting. 

Interrogatories, 

distinction  tetweeu  plaintiff  and  defendant  in  this  respect, 
467. 

to  defeat,  rebut,  destroy,  damage  the  opponent's  case, 
458,  459. 

to  discover  cause  of  loss  of  ship  to  support  charge  of  unsea- 
worthiness, 459—460. 

instances,  461—463,  466—467. 

interrogatories  founded  on  hypothetical  state  of  facts,  459— 
460. 

must  show  specific  foundation  where  fraud  charged,  461. 
And  see  Fraud. 

distinction  between  interrogatories  pointed  to  a  particular 
case,  and  interrogatories  not  so  pointed,  464.  And  see 
Fishing. 

where  specific  counter-allegation,  where  general  traverse, 
464-^65,  531,  532. 

old  chancery  practice,  where  defence  of  afiirmative  plea,  464. 

old_  common  law  practice  :  only  admissible  to  support  par- 
ticular case,  not  to  fish  out  case,  or  to  see  how  opponent 
was  going  to  shape  his  case,  444,  447,  460,  461.  And  see 
Fishing. 

Documents, 

the  necessity  of  an  assertion  by  the  party  that  his  documents 

contain  nothing  impeaching  his  case  or  title,  494.     And 

see  Evidence  Mule  Frotecting . 
difficulty  under  the  earJy  practice  in  chancery,  495. 
the  distinction  between  the  position    of  the   plaintiff   and 

defendant,  498. 
whether  any  different  obligation  on  the  party  on  whom  the 

onus  of  proof  rests,  499. 
keeping  back  documents  throwing  a  doubt  upon  his  case,  601. 
the  defence  of  an  affirmative  plea  in  chancery,  500. 
the  proposition  liauting  the  party's  right  to  production  of 

documents  affirmatively  supporting  his  case,  497. 
where  defendant  claims  no  title,  but  charges  that  plaintiff 

has  none,  497. 
meaning  of  matter  impeaohing  his  case,  497. 
weaknesses  or  flaws  in  his  evidence,  497.     And  see  Fishing. 
where  allegation  of    specific  defects,   and   where    general 

traverse,  500,  505,  607. 

IMPERTINENCE.     See  FroUx. 

INCONVENIENCE,  whether  objection  to  discovery,  298. 

INCUMBRANCES  AND  INCUMBRANCER.     See  Mortgagee. 

INDIAN  COURT,  discovery  in  aid  of,  613. 

INDICTMENT,  information,  mandamus,  discovery  in  aid  of,  3. 

INDORSEMENT, 
on  brief,  397. 

on  deed,  discovery  of,  by  soHcitor,  440. 
on  order  for  purpose  of  attachment,  687. 
on  writ,  whether  a  pleading,  242. 
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INFAMOUS,  diBoovery  rendering  party,  341. 

rNFANOT,  defendant  pleading,  interrogated  as  to  certificate  of  his 
birth  and  baptism,  450. 

INFANTS,  61. 

how  they  sue  and  are  sued,  63. 

discovery  by  next  friends  on  their  behalt,  61,  bi,  bi. 

guardians  ad  litem,  65 — 66. 
old  chancery  practice  as  to  requiring  answer,  66. 
admissions  in  their  pleadings,  Ord.  XIX.  r.  13.  .63. 

INFORMATION.     See  Indictment,  Relator  and  Grown. 

party  bound  to  discover  his,  134.     See  as  to  answering  according 

to  knowledge  information  and  belief,  under  Answer. 
in  what  cases  privileged.     See  Frivilege  Legal. 
of  ofacer  of  corporate  or  other  body.     See  Bodus.  _ 

all  information  which  he  has  at  the  time  the  discovery  is  sought, 

134,135. 
all  information  in  his  power  or  means,  134. 
where  contained  in  documents  in  his  possession  or  powerj  134— 

135 
meaning  of  power,  documents  which  he  has  a  right  to  inspect, 

135. 
what  steps  he  must  take  to  exercise  his  right,  135—136. 
right  of  partner  in  respect  of  the  partnership  documents,  136— 

right  of  principal  or  client  in  respect  of  documents  in  the  pos- 
session of  the  agent  or  solicitor,  135 — 136. 
partner  as  to  partnership  afiairs  abroad,  137. 
information  of  his  agents.     See  Agents  information  of. 
of  other  persons,  134,  142. 
equally  accessible  to  both  parties,  142. 

contained  in  public  documents,  registers,  &o.  135,  143.     And 
see  Privilege  Legal. 

INFOEMEE,  COMMON,  330,  345. 

INJUNCTION  in  actions  for  discovery,  617. 

INQUIRY, 

discovery  in  aid  of,  554,  569. 
pro  interesse  suo,  573. 

INSPECT, 

persons  who  may  inspect  documents  subject  of  order  or  notice 

for  inspection,  177. 
ordinary  rule,  by  party,  solicitor  or  agents,  177. 
agents,  meaning  of,  177 — 178. 

whether  any  personal  objection  can  be  taken  to  the  solicitor 
or  bon^  fide  agent,  178. 
by  person  agreed  upon,  or  to  be  appointed  by  master,  177. 
by  party,  and  one  agent  by  name,  177. 

special  order  for  inspection  by  special  persons,  when  made,  178. 
accountant,  agent  named  in  order,  mining  inspector,  sur- 
veyor, engineer,  counsel,  scientific  persons,  178. 
by  special  person  to  be  accompanied  by  solioitor  or  clerk,  178. 
by  twelve  persons  in  a  particular  room,  179. 
by  witnesses,  experts,  where  genuineness  of  documents  impeached, 

179. 
after  decree,  by  persons,  names  of  whom  to  be  submitted  to  chief 

clerk,  179. 
for  purpose  of  submission  to  chemical  tests,  180. 
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INSPECTION  OP  DOCUMENTS.     See  Production. 

INSPECTION  (and  production)  of  PROPEKTY,  lands,  buildings, 
premises,  mines,  machines,  processes,  &o. 
In  any  cause  or  matter, 

power  to  order  under  Ord.  LI.  r.  3.  .577. 
in  equity,  577  :  at  common  law,  678. 
where  inspection  refused  by  the  party,  577. 
to  make  observations  or  experiments,  577,  578. 
to  remove  obstructions,  or  break  up  soU,  678 — 579. 
to  take  samples,  677. 

inspection  of  mines,   578,   679:    machines,   578:    parcels  of 
wheat,  577 :  trees,  diamonds,  heirlooms,  pawned  articles, 

579  :  house  ;  in  action  for  partition,  579  :  by  witnesses  in 
action  to  recover  tithes,  580. 

in  actions  for  nuisance  of  smell,  diversion  of  stream,  light 

and  air  with  liberty  to  take  plans,  579. 
person  using  his  land  to  another's  injury,  579. 
cost  of  inspection,  677  :  of  inspecting  party,  578,  n. 

In  actions  for  infringement  of  patents  or  trade  marks, 

not   of   defendant's,   where  plaintifi's   case   vague :    Germ. 

JTillers  Co.  v.  Sobinson,  Nov.  6th,  1884. 
power  to  order  under  46  &  47  Vict.  u.  67.  .580 :  in  equity, 

580  :  at  common  law,  581. 
to  take  samples,  581. 
machinery  to  be  put  to  work,  582. 

production  on  examination  of  witnesses   and   at  the  trial, 

582. 
persons   allowed  to  inspect — special  conditions   of   secrecy, 

681. 
ex  parte  order  on  ground  of  emergency,  581. 
party  unable  to  answer  except  by  explaining  machinery  on 

the  spot,  581. 

rNSTJEEICIENT, 

answer.     See  Answer  and  Further  Answer. 
affidavit  of  documents.     See  Affidavit  of  Documents. 

INSURANCE.     See  Underwriters  and  Salvage. 

communications  between  company  and  agents,  514. 
reports  on  life  of  assured,  303,  304. 

INTEREST  IN  A  DOCUMENT,  WHERE  ANOTHER  PERSON 
HAS.     See  Possession  or  Power. 

INTEREST  IN  A  DOCUMENT,   WHERE  THE  APPLICANT 
HAS 
interest'f  or  the  purpose  of  the  action,  not  being  an  interest  in  the 

nature  of  property,  479—480. 
Interest  of  the  nature  of  property,  document  being 
held  on  a  quasi  trust  for  his  inspection,  271. 
reason  for  considering  these  oases  separately,  271. 
old  common  law  equitable  jurisdiction.     And  see  Pleadings. 
old  common  law  practice,  271. 
distinction  between  cases  where  inspection  sought  by  way  of 

relief  and  of  discovery,  271,276.-  .,,„,„ 

where  person  not  party  to  action  has  also  an  interest,  272. 
oath  of  party  as  to  sealed  up  parts  of  documents  not  conclu- 
sive, 271. 
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INTEREST  IN  A  DOCtTMENT,  &o.— continued. 

Interest  of  the  nature  of  property,  Sec— -continued. 

rights  of  parties  claiming  under  common  title  to  inspection  by  way 
of  discovery,  272. 
documents  prior  to  time  at  which  their  interests  become 

hostile,  272. 
heir-at-law  as  to  deeds  prior  to  ancestor's  seisin,  272. 
where  dispute  as  to  prior  title,  273. 
of  settlement.     See  Settlement. 
heir-at-law  and  in  tail.     See  Seir. 
right  of  parties  claiming  under  a  common  title  to  inspection  by 
way  of  relief,  276. 
as  to  any  general  right  of  such  persons,  279. 
particular  instances,  276 — 279. 
other  instances  of  interest  in  the  nature  of  property,  279 — 281 . 
documents   of  a  public   character,   corporation  documents, 
court  rolls,  parochial  books,  &c.,  281 .    See  Public  Bocummts. 

INTEREST,  NO  PERSON  WITHOUT,  can  be  made  party  for 
purpose  of  discovery,  40. 
course  to  be  pursued  by  person  so  made  a  party,  46 — 47. 

The  rule,  40. 

reasons  for,  41. 

meaning  of  interest,  42 — 44. 

where  person  has  interest  hostile  to  party  seeking  discovery, 

42—43. 
person  made  party  to  find  out  his  interest,  45,  46. 
where  person  has  had  an  interest,  and  has  parted  with  it,  44. 
discovery  of  what  has  become  of  his  interest,  44 — 45. 

of  his  acts  before  assignment,  45. 
a  bankrupt  discovery  from,  45 — 46.     And  see  post. 
where  a  party  disclaims  any  interest  or  liabiKty,  46 — 47,  48. 
whether  person  properly  made  a  party  can  be  retained  for 

purpose  of  discovery,  47. 

iExceptious  to  the  rule,  48. 

whether  properly  exceptions,  48. 

persons  made  parties  for  recovery  of  costs  from  them,  48 — 49. 

recent  practice  as  to  making  persons  parties  for  this  purpose, 
55. 

attornies  or  other  agents  implicated  in  fraud,  48,  49,  51,  62, 
65  :  bankrupts  :  see  Bankrupt :  auctioneers,  48,  60,  57  : 
agents,  trustees,  married  women,  48,  50,  51,  57  :  officers 
of  corporate  bodies,  48 :  member  of  corporation,  vestry- 
man, 57. 

arbitrators,  what  discovery  from,  in  suits  to  set  aside  awards. 
48,  61,  57. 

INTERLOCUTORY  AJTLICATIONS,  discovery  for  purpose  of, 
162. 

INTERPLEADER  ISSUE,  discovery  in  aid  of,  673. 

INTERPRETER,  where  medium  of  communication  between  soUoitor 
and  client,  400. 

INTERROGATORIES.     See  Zeave  to  Interrogate,  Stage  of  Action, 
and  other  heads. 

INTESTATE.     See  Mxt  of  Kin. 
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INVOICES,  513. 

IRRELEVANCY.     See  EeUvancy,  Relevant. 

JOINDER  OF  ISSUE, 

discovery  after.     See  Stage  of  Action. 
in  aid  of,  35,  464,  500. 

JOINT  POSSESSION,  194,  196,  197,  198.     See  Possession  or  Power. 

JOINT  TENAJSTTS.     See  Tenant. 

JOINTRESS,  541.     See  TaluabU  Consideration. 

JUDGE,  INSPECTION  BT,  233,  564. 

JUDGMENT,  DISCOVERT  AETER  OR  FOR  WORKING  OUT. 

See  Execution  Discovery  in  Aid  of. 
party  entitled  to  discovery  for  purpose  of  getting  a  perfect  decree 

or  for  working  it  out,  567. 
no  limit  of  time  imposed  by  rules  of  Ord.  XXXI.,  567. 
powers  of  chief  clerk  in  proceedings  before  him,  567. 
old  chancery  practice,  568. 
place  of  production,  567. 
application  for  production  ordered  to  stand  over  to  hearing,  and 

then  made,  568. 
practice  as  to  interrogatories,  568. 
persons  from  and  in  favour  of  whom  discovery  and  production  of 

documents  obtainable  :  co-defendants,  claimants  under  decree, 

creditors,  next  of  kin,  person  consenting  to  be  bound  by  decree, 

568—669. 
orders  or  matters  in  aid  of  which  granted,  568 — 569. 
inspection  by  experts  or  witnesses,  569. 
order  for   affidavit  of  documents  should  specify  the  particular 

matter  as  to  which  it  is  required,  569. 
af&davit  of  documents  after  decree  other  than  those  discovered 

before  decree,  670. 
discovery  after  consenting  to.     See  Waiver. 

JURISDICTION,  out  of.     See  Foreign  and  Foreigners. 

KNOWLEDGE.     See  Answer. 

LAND,  ACTIONS  FOR  RECOVERY  OF, 

special   considerations   necessary  in    regard   to   rule  protectmg 

party's  evidence,  515. 
Plaintiff's  right  to  discovery  whether  claiming'  by  a 
legal  or  equitable  title,  516. 
discovery  impeaching  the  title  of  defendant  in  possession,  516. 
person  in  possession  of  land  protected  from  inquisition  into 

mischief  of  exposure  of  documents  of  title  not  confined  to 

particular  action,  616. 
disclosure  of  defects  of  title  of  which  other  persons  may  take 

advantage,  516. 
fishing  actions— fishing  hills  in  equity,  516—617. 
where  claim  so  vague  as  to  be  demurrable  or  embarrassing, 

517. 
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LAND,  ACTIONS  FOE.  RECOVEItY  OfF—continmd. 

Plaintiff's  right  to  discovery  and  production  of  docu- 
ments, 518. 

affidavit  of  documents  in  particular,  518 — 519. 

no  distinction  between  legal  and  equitable  claim,  520. 

before  statement  of  claim,  521 — 522. 

affidavit  in  support  of  application,  and  in  answer,  521. 

terms  inwhick  defendant  must  claim  protection  for  his  docu- 
ments, 520. 

discovery  limited  to  that  to  which  plaintiflE  clearly  entitled, 
523. 

entitled  to  see  documents  making  out  his  title,  520. 

pedigrees  and  documents  relating  thereto,  523 — 524.  And 
see  Fedigree. 

agreement  of  tenancy,  production  of,  in  ejectment  action,  523. 

Plaintiff's  rigM  to  interrogate, 

as  to  all  matters  relating  to  Ma  own  case,  524 — 525. 

to  repel  defence  of  Statute  of  Limitations  on  ground  of 
fiduciary  relationship,  525. 

as  to  his  pedigree,  526 — 526. 

in  ejectment  action  on  expiration  of  lease  for  lives,  as  to 
death  of  one  life,  626. 

as  to  the  nature  of  the  defendant's  title  or  case,  527. 

plea  of  no  heir :  of  adverse  possession,  how  and  by  whom, 
528. 

particulars  of  persons  in  defendant's  pedigree,  628. 

in  ejectment  action  whether  some  other  person  was  not  de- 
fending it  in  defendant's  name,  528. 

in  what  capacity  certain  rights  were  exercised  by  defendant, 
and  under  what  charters  he  claimed,  528 — 529. 

in  action  of  ejectment  by  landlord  against  tenant  for  for- 
feiture, 529. 

Defendant's  right  to  discovery,  629. 

as  to  any  special  obligation  on  plainti£E  to  discover  nature  of 

his  title,  629—531. 
where  defendant  claims  no  interest  but  is  in  position  of 

quasi  stakeholder — suits  for  tithes,  531,  532. 
charge  of  plaintiff's  having  conveyed  away  his  interest, 

531,  532. 
where  defendant  long  in  possession  and  ignorant  of 

plaintiff's  title,  531,  533. 
details  of  plaintiff's  pedigree,  634. 
his  title  as  assignee  of  the  reversion,  634. 
of  matters  to  show  that  his  claim  is  unfoimded,  630. 

LANDLORD  AND  TENANT, 

interest  of  and  right  of  production  from  in  tenants'  disputes  with 

others,  43 — 44. 
right  of  landlord  to  inspection  of  documents  of  tenant,  279 — 280. 
duty  of  tenant  to  keep  the  boundaries,  inspection  therefor,  279. 
action  against  overholding  tenants,  279,  610. 
in  actions  of  ejectment  for  forfeiture,  discovery  from  tenant,  267, 

346,  529. 
discovery  exposing  to  forfeiture  of  lease,  337. 
lease  or  agreement,  inspection  of,  by  landlord  or  tenant,    265, 
267,  523. 
in  hands  of  mortgagee,  203,  270. 
discovery  of  title  of  landlord  where  defendant  long  in  possession, 
531, 
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LAW  INTERROaATORIES  AS  TO  MAT?TEK  OP,  115. 

as  to  efieot  of  documents,  do  not  cease  to  be  questions  of  fact,  115. 
as  to  French,  law,  115. 

LEASE.     See  landlord. 

LEAVE  TO  INTERROGATE.     And  see  Stage  of  Action. 

necessary  under  new  rules  except  in  actions  for  fraud  or  breach  of 

trust,  Ord.  XXXC.  r.  1,  90—91. 
object  of  rule  requiring  leave,  91. 
nature  of  leave  given,  92. 
what  must  be  stated  on  the  application,  92. 
where  particulars,  admissions,  or  inspection  would  be  sufficient. 

91,  93.  ' 

instances  where  leave  given  or  refused,  93. 
old  common  law  practice  as  to  giving  leave,  and  nature  of  leave, 

98—99. 
practice  under  old  rules  of  S.  C.  9i. 
for  further  interrogatories.     See  Further  Interrogatories. 

LEGAL  PRIVLLEGE.     See  Privilege  Legal. 

LETTERS,  inspection  of,  206,  266—267,  482,  485,  493,  515,  569. 

LIBEL  ACTIONS. 

criminatory  matter  discovery  of  from  defendant,  318,  319—320, 
330,  347. 

interrogatories  inquiring  into  the  writing,  sending,  printing, 
editiog,  or  pubUahing,  159,  318,  319—320,  330.  And  see 
l^ewspaper. 

where  the  libel  not  one  which  would  justify  criminal  proceed- 
ings, 319. 

to  disprove  plea  of  justification,  not  to  prove  Kbel,  514. 

inspection  of  libellous  letter  or  document,  159,  317,  320. 

recollection  of  contents  of ,  131. 

in  support  of  plea  of  justification,  99,  463,  513. 

particulars  of,  99,  454. 

by  defendant  in  mitigation  of  damages,  454. 

to  prove  malice,  320. 

LIEN  OF  SOLICITORS  OR  OTHER  PERSONS, 

where  client  or  person  against  whom  lieu  claimed  is  called  on  to 
produce,  203—204. 
of  law  stationer,  auctioneers,  204. 
where  documents  pledged,  205. 

where  solicitor  or  person  claiming  lien  is  called  on  to  produce, 
203,  205. 
solicitor  litigating  with  his  client,  inspection  and  copies,  205. 
in  winding  up  proceedings,   administration  actions,  205 — 

206. 
in  bankruptcy,  575. 
whether  same  privileges  as  mortgagee,  544. 

LIMITATIONS,  STATUTES  OE,  37,  525.     See  Land  and  Plea. 

LIQUIDATOR, 

duty  of  to  give  discovery,  294 — 296. 

where  question  between  different  classes  of  oontributories, 
294. 
between  liquid,  as  representing  co.,  and  applicant,  295. 
proper  course  for  applicant  to  ptirsue,  296. 
D.  XX 
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LIQUIDATOR-  continued. 

where  carrying  on  action  in  another  person's  name,  89. 

right  of  to  have  discovery  from  the  litigant,  296. 

where  liquidator  unahle  to  procure  affidavit  of  dooiunents  from 

a  director,  296. 
discovery  from  of  materials  of  conclusion  as  to  value  of  assets, 

364. 

LITIGrATION,  documents  in  reference  to  or  view  of,  how  far  privi- 
leged, 368,  405—406.     See  Privilege  Legal,  on  p.  692. 

LOG-BOOK.    See  Shipping  Documents. 

LUNATIC,  61,  62. 

how  they  sue  and  are  sued,  63. 

next  friends,  committees,  guard,  ad  lit.,  63,  64.     WHch  see. 
admissions  in  their  pleadings,  Ord.  XIX.  r.  1 3 . .  63. 
right  of  claimants  to  lunatic' s  estate  to  inspect  documents  in  hands 
of  master  or  registrar,  280 — 281. 
deposited  by  lunatic,  281. 
no  order  against  committee  of,  for  production  of  documents  in 

possession  of  court,  281. 
Koensed  lunatic  asylum  books  of,  514. 
commissioners  of  lunacy,  letters  from,  514,  548. 

MACHINES,  inspection  of.     See  Inspection  of  Property. 

MALICIOUS  PROSECUTION,  in  action  for,  to  show  reasonable 
cause,  463. 

MANDAMUS, 

for  inspection  at  common  law,  283,  291. 
discovery  in  aid  of,  3. 

MANOR  DOCUMENTS,  284.    And  see  Court  Rolls. 

order  for  limited  inspection  by  copyhold  tenant,   Ord.  XXXI. 

r.  19.. 284. 
right  of  tenants  at  common  law.     And  see  Public  Documents. 

the  reason  of  the  right,  under  what  circumstances,  of  what 

documents,  284 — 285. 
distinction  between  right  of  freehold  and  copyhold  tenant, 

285. 
persons  claiming  imder  a  tenant,  286. 
in  equity, 

recognized  as  a  function  of  discovery,  286. 

distinction    between   claim    to    common    appurtenant    and 

common  appendant,  287. 
payment  of  steward's  fees,  287. 

where  parties  claimed  not  as  tenants,  and  lord  of  manor 
alleged  them  to  be  tenants,  287. 
enfranchisement,  inspection  in  case  of,  286. 

MAPS,  plans,  sketches,  &o.,  208,  375,  387,  395,  508,  509. 

MARRIED  WOMEN, 

how  they  sue  and  are  sued,  Ord.  XVI.  r.  16.  .63,  67 

discovery  by  next  friends  on  their  behalf,  62,  63,  64,  67      And 

see  Next  Friend. 
affidavit  of  documents  by  her,    62;  on  behalf  of  husband,  67; 

where  husband  absconded,  88. 
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MARRIED  'WOU'EN— continued. 

discovery  of  her  separate  property,  67. 

old  chancery  practice  as  to  joint  and  separate  answer  of  husband 
_    and  wife,  and  aflBdavit  of  documents  by  her,  67—68. 
interrogatory  asking  ber  if  married,  lU. 

for  name  of  husband,  20. 
makiug  co-defendant  with  husband  for  discovery,  51,  68. 
where  legal  advice  taken  on  behalf  of  husband  and  wife,  383—384. 
discovery  criminating  or  penalising  husband  and  vice  versE,  342. 

MASTER,  233,  606. 

MATERIAL.     See  EeUvant,  ReUvancy. 

MATERIALS, 

on  which  conclusion  as  to  value  of  assets  arrived  at,  466. 
for  evidence  or  the  brief.     See  Primlege  Legal. 

MATRIMONIAJL  CAUSES.     See  Divorce. 

MATTERS  IN  QUESTION.     See  MeUvaniy. 
meaning  of,  183. 

MAYOR'S  COURT, 
discovery  in,  623. 
bill  of  discovery  against  garnishees  in  aid  of  attachment,  624. 

in  chancery  in  aid  of  Lord  Mayor's  Court,  624. 

MEANS,  discovery  of  party's,  113— 114,  300. 

in  action  for  specific  performance  to  support  injunction,  114. 

for  breach  of  promise  of  marriage,  114. 

for  seduction,  113. 
of  married  woman's  separate  estate,  114. 

MEDICAL  OFFICERS  OR  MEN, 

reports  of,  to  insurance  companies,  303,  304. 

on  persons  injured  in  accidents,  421. 
privilege  of,  302—303. 

MEDIUM  OF  COMMUNICATION, 

between  solicitor  and  client,  person  acting  as,  398. 
solicitor  acting  as  between  oUent  and  other  persons,  433. 

MEMBER, 

discovery  by,  on  behalf  of  body.     See  Bodies. 

of  corporation,  right  to  inspection.     See  Corporation. 

of  Parliament.    See  Oath. 

MEMORANDA  OF  PARTY, 
relating  to  litigation,  389. 

to  pedigree,  155,  524,  530. 

MERCHANDISE  MARKS  ACT,  discovery  under,  556,  682. 

MERCHANT  SHIPPING-  ACT,  depositions  under,  395,  548. 

MINES,  inspection  of.     See  Inspection  of  Property. 

MISREPRESENTATIONS,  discovery  of  alleged,  453—454. 

X  X  2 
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MODUS.     See  Tithes. 

MORTGAGEE,  Disooveey  iteom:,  wheeb  Mobtoaoe  impeached,  259, 
261—263,  605,  642.     And  see  Valuable  Consideration. 
where  mortgagor's  solicitor  is  mortgagee,  260,  263. 

MORTGAGEE,  Disooveey  feom,  wheee  Moetqaqe  admitted, 
accounts.     See  Accounts. 

inspection  by  mortgagor  under  Conveyancing  Act,  542. 
as  to  mortgages  not  coming  within  the  act, 

no  inspection  of  title  deeds  until  payment  of  principal  inte- 
rest and  costs,  643,  544. 
reason  of  rule,  544. 

inspection  of  bills  and  notes  comprised  in  security,  544. 
inspection  of  the  mortgage  deed,  543. 
discovery  of  contents :  copies,  544. 
lieu  or  equitable  deposit,  544. 
■where  mortgagor  wishes  to  sell  or  pay  it  off,  545. 
where  mortgagee  as  party  to  suit  has  consented  to  sale,  545. 
must  give  certain  discovery, 

dates   and  natures   of   securities,    property   comprised, 
amount  due,   accounts,  rate   of  interest,  subsequent 
incumbrances,   names   of  subsequent  incumbrancers, 
545. 
surety  and  creditor,  546. 
person  claiming  through  mortgagor,  546. 
subsequent  incumbrancer,  and  prior  mortgage  deed :  prior 

mortgagee  and  subsequent  mortgage  deed,  546. 
transfer  of  mortgage,  546. 

■where  tenant  in  common,  trustee,   or   executor  also  mort- 
gagee, 546. 
■where  mortgagee  mortgagor's  solicitor,  546. 
production  by  mortgagee  under  Bankruptcy  Act,  546,  575. 
inspection  of  lease  in  hands  of  mortgagee  by  lessor,  546. 

MORTGAGOR  AND  MORTGAGEE, 

privilege  where  same  solicitor  acts  for  both,  382 — 383,  387,  427, 

442. 
production  by  mortgagee  in  absence  of  mortgagor,  203. 
iu  absence  of  mortgagee,  202. 

MUTILATING  DOCUMENTS  in  party's  possession.   See  Destroying. 

NAMES  OF  PERSONS,  discovery  of, 

names  whereabouts  or  interests  of  persons  to  make  them  parties, 

19—20. 
of  persons  having  possession  of  documents,  19 — 20,  182, 198, 

224. 
of  incumbrancers,  19,  545. 
of  co-executor,  husband,  principal,  owners  of  ship,  assignee 

of  lease,  consignors,  and  other  persons,  19 — 20,  40,  n. 
of  persons  to  whom  defendant  has  parted  with  his  interest, 

44—45. 
bills  of  discovery  for  this  purpose,  40,  n.,  612. 
of    printers   publishers   and  proprietors   of  newspapers   in 

actions  for  Ubel  under  6  &  7  Will.  TV.  u.  46.     See  Neu's- 


of  editor,  3S0. 

of  writer  of  libellous  letter,  169,  330—331. 
of  real  defendant  or  plaintiff,  20,  89. 
of  partners  under  Ord.  XVI.  r.  14.  .20. 
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NAMES  OP  PERSONS,  discovery  oi— continued. 
of  clients  from  solicitors,  306,  376,  439. 

where   solicitors'    partnership  or   agency  affairs  are   being 
litigated,  33,  307,  428. 
of  witnesses  for  the  paity  or  the  adversary.     See  Witnesses. 
of  persons  for  whom  mortgagee  is  trustee,  113. 
of  persons  to  whom  process  had  been  disclosed,  457. 
of  persons  using  or  pubUshing  invention  in  patent  or  trade-mark 

actions.     See  Patent. 
of  persons  from  whom  goods  with  trade-mark  on  obtained,  556. 
of  customers  and  persons  to  whom  articles  sold  in  same  actions. 

See  Patent. 
of  customers,  300,  306. 

NEGLIGENCE, 

in  actions  for,  discovery  of  steps  taken  by  defendant  (surveyor  or 

attorney)  to  perform  his  duty,  466. 
contributory,  discovery  to  show,  469. 

NEGOTIATIONS,  documents  relating  to,  186. 

NEW  TRIAL, 

discovery  for  purpose  of,  or  of  moving  for,  604 — 605. 
bill  to  compel  production  of  documents  for,  605. 
documents  given  in  evidence,  604,  605. 

NEWSPAPERS,  printers,  publishers,  editors,  proprietors  of, 

discovery  of  their  names  in  actions  for  libel  under  6  &  7  Will.  IV. 

c.  76.. 330. 
against  whom  actions  for  discovery  for  this  purpose   may  be 

brought,  330. 
the  discovery  may  be  had  in  the  action  for  relief,  330. 
instances,  330 — 331. 

NEXT  FRIEND,  63.     See  Infant,  Married  Woman,  Lunatic. 
interrogating,  63. 

discovery  or  production  of  documents  by,  63,  64. 
distinction  between  next  friend  of  infant  and  of  married  woman,  6  7 . 
action  for  discovery  against,  64. 
application  by  one  next  friend  against  another,  63—64. 

NEXT-OF-KIN, 

right  of  inspection  where   intestate's  estate  adnumstered  by 

Crown,  281. 
See  Executor. 

NOTES.     See  Bills. 

purchaser  for  val.  consid.  without.     See  Valuable  Consideration. 
solicitor  examined  to  prove,  434. 

necessity  of  denying  specifically,  260,  261,  262,  537.     And  see 
Valuable  Consideration. 

NOTICE  TO  INSPECT.     See  Pleadings. 


0-^TH'  ,.  •  My 

as  to  discovery  being  on,  59/. 

p^rsrofficera^of  Crown,  foreign  sovereign,  bishop,  corporations, 
597. 
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OATH — continued. 

oath  includes  solemn  affirmation  and  statutory  declaration,  597. 

declaration  before  burgomaster,  597. 

not  necessarily  that  of  the  party  from  whom  discovery  of  docu- 
ments is  sought,  62. 

of  party  giving  discovery  conclvisive,  against  that  of  party  seeking 
discovery,  212.  And  see  Description,  Evidence  Rule  Protecting, 
Objections  to  answei'ing  Interrogatories,  Selevant,  Sealing-up. 

of  party  as  to  criminatory  or  penalising  tendency  of  discovery, 
326—327,  328.     See  Fenal  Proceedings  on  p.  683. 

evidence  admitted  to  verify  a  document  not  a  fact,  212,  215. 

OBJECTIONS  TO  DISCOVERT, 

suggested  forms  for  stating  objections,  627,  630. 

Matters  not  constituting   objections  if  material  for 
determination  of  immediate  issue,  but  taken  into 
consideration  if  not  so  clearly  material,  298. 
Where  the  party  injuriously  affected,  298 — 302. 
expense,  inconvenience,  trouble,  298. 

oppressive  discovery,  meaning  of,  298 — 299. 
recovering  costs  of  unnecessary  discovery,  299. 
that  the  discovery  can  be  got  aliunde,  299. 

pedigrees  obtained  from  Herald's  Coll.,  copies  of 

public  documents,  299. 
where  matters  -within  party's  exclusive  knowledge, 
300. 
that  it  -will  disclose  his  private  means,  business  affairs,  &c. 

300—301. 
private  and   confidential  matters  or   communications, 

301—302. 
that  it  will  expose  him  to  a  civil  suit,  301. 
Where  other  persons  injuriously  affected,  302 — 307- 

private   and  confidential    matters    or   communications, 
302,  303. 
distinction  between  voluntary  disclosure  out  of  court 
and    compulsory   disclosure    under    sanction    of 
court,  302. 
no  privilege  arising  out  of  closest  confidential  rela- 
tionship, 302. 
friend,   parent,    servant,    steward,    trustee,    derk, 

medical  man,  clergyman,  priest,  302 — 303. 
where  party  under  promise  not  to  give  the  informa- 
tion, 304. 
where  the  disclosure  sought  by  a  person  within  the 

compact  of  confidence,  304. 
whether  where  dispute,   obligation  of  secrecy  re- 
moved, 30d. 
distinction    between    production    of    document  in 
which  another  person  has  a  property  and  disclo- 
sure of  its  contents,  305. 
disclosure  of  names  or  private  affairs  of  customers,  306 
—307. 
in  litigation  over  partnership  affairs,  307. 
in  litigation  over  partnership  or  agency  of  soli- 
citors: professional  privilege,  307. 
discovery  exposing  other  persons  to  actions,  307. 
Miscellaneous  objections  to  discovery,  307. 
where  improper  motive,  307. 

to  avoid  subjecting  witness  to  cross-examination,  308. 
to  prepare  for  cross-examination,  308. 
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OBJECTIONS  TO  DISGOVBRY— continued. 

Miscellaneous  objections  to  discovery — continued. 

where   suapeoted  that   document  intended  to  be   used   for 
criminal  proceedings ;  or  for  proceedings  against  another 
person,  308. 
to   gain   time:    order   for   affidavit    of   documents    against 

plaintifl  abroad  refused,  308. 
whether  right  to  discovery  can  be  lost  by  contract,  308. 
correspondence  without  prejudice,  308. 
limited  right  of  member  of  co.  to  inspection,  308 — 309. 
where  party  has  bound  himself  not  to  investigate  busi- 
ness books,  309. 
where  document  if  made  use  of  before  jury  might  be  in- 
jurious, 309. 

Established  exceptions  to  right  of  discovery,  309 — 310. 

OBJEOTIOKS  TO  ANSWERING  INTERROGATORIES,  108. 
suggested  forms  for  stating  objections,  627. 
any  objection  may  be  taken  in  the  answer,  108. 
not  precluded  from  objecting  to  answer  interrogatories  which 

might  have  been  struck  out,  110. 
technicality  of  full  answer  done  away  with,  108. 
objections  which  may  be  taken, 

scandalous,  105,  108.     See  Scandal. 
irrelevant,  108,  110.     See  Relevant,  Relevancy. 
not  bona  fide,  103,  108. 

not  sufficiently  material  at  that  stage,  110,  298. 
on  any  other  ground,  108,  115. 
in  what  cases  necessary  to  state  objection  in  answer,  108. 
validity  of  party's  oath  in  reference  to  his  claim  for  protection 
against  answering ;  how  displaced  and  his  claim  to  protection 
falsified,  109. 

OBJECTIONS  TO  TITLE,  discovery  as  to,  from  soUcitor,  439. 

OITICER,  discovery  by,  on  behalf  of  corporate  or  other  body.     See 


OEPICIAIi  REFEREE,  573—574,  606. 

OFFICIAL  REPORTS  or  other  documents.     See  Tuhlic  Interests. 

ONUS  OF  PROOF,  obligation  of  party  on  whom,  499. 

OPINION, 

counsel's,  370,  396.     See  Privilege  Legal. 
document  containing  mere  matter  of,  184,  417. 

OPPOSITE  PARTY, 

meaning  of,  57.  . 

whether  discovery  may  be  had  from  a  person  not  an  opposite 

party, 
by  way  of  interrogatories,  57. 
by  way  of  discovery  and  production  of  documents,  58. 

inspection  on  notice  under  rule  15  of  Ord.  XXSI. . ,  58. 
co-defendants  ;  other  persons  after  decree,  58,  59,  568. 
third  parties  :  defendant  to  counterclaim,  57,  53. 
communications  between  opposite  parties  through  solicitor,  432. 

OPPRESSIVE  DISCOVERT,  298.     And  see  Oppressive  Prolix,  &c. 
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OPPRESSIVE,  PROLIX,  TJNNECESSAET  interrogatories.     And 

see  Oppressive. 
how  dealt  with  under  old  rules,  and  in  chancery,  106,  107,  111. 
striking  out,  107.     And  see  Striking  Out. 
unnecessary  not  equivalent  to  irrelevant,  107. 
practice  of  interrogating  to  every  allegation  in  the  pleadings, 

107,  111. 
where  interrogatories  unreasonably  wide,  need  not  be  answered 

infuU,  108. 
dealing  with,  as  question  of  costs  instead  of  striking  out,  106, 107. 
practice  of  court  as  to  settling  or  dissecting  good  from  bad,  107.- 

OEDER,  discovery  after  or  for  purpose  of  working  out.  See  Judgment. 

ORDER  EOR  APEIDAVIT  OE  DOCTIMENTS.    See  Affidavit  of 
Documents, 
difference  between  order  in  chanc.  and  in  C.  L.  Div.  154,  180. 
forms  of  and  of  summonses  for,  629 — 630. 

OTHER  CAUSES   OR  MATTERS  THAN  ACTIONS,  discovery 
in,  672—576. 
under  Ord.  XXXI.  rr.  1,  12,  14,  15.  .572. 
plaintiff,  defendant,  cause,  matter,  pleading,  party,  definitions  of, 

572. 
various  causes  or  matters,  572 — 576. 

OWNERSHIP,  discovery  of  acts  of,  453. 


PAHCELS  IN  DEEDS,  inspection  of,  other  parts  being  sealed  up, 
235,  508. 

PARDON  OE  CRIME,  whether  objection  to  discovery  removed  by, 
331. 

PARISH, 

inspection  of  parochial,  county,  rating  documents  by  inhabitants 
or  ratepayers,  283.     And  see  Public  Documents. 

parochial  books  inspection  of  to  see  if  house  in  parish,  509. 

parish  registers,  copies  of  entries  in  made  by  party  or  his  solicitor, 
when  privileged,  392,  394.     Aji.&  see  Frivilege  Legal  ov. -p.  691. 

parish  books  party's  obligation  to  search  for  or  discover  informa- 
tion therein,  136,  143,  299. 

PAROL  AGREEMENT  OR  TRUST,  discovery  of,  36—37,  335,  365. 

PARTICULARITY  OE  ANSWER.     See  Answer. 

PARTICULARS, 

under  Ord.  XIX.  rr.  6  and  7.  .464. 

instances,  464 — 455. 

in  actions  for  libel,  slander,  infringement  of  patent,  fraud,  and 

admiralty  causes.     See  these  heads, 
of  acts  of  cruelty  in  Divorce  and  Matrimonial  Causes,  664. 
discovery  before  giving  particulars.     See  Stage  of  Action. 
discovery  in  the  nature  of  particulars, 
■when  allowable,  451 — 452. 
offer  to  give  particulars,  91,  452. 
discovery  of  the  substantial  particulars  on  which  partv  relies, 

451—452. 
instances,  452-464,  467. 
in  actions  for  infringement  of  patent.     See  Patent. 
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PARTIES,  DiscovEET  of  Names  of  Pbesons  to  make  them  Paeties. 
See  JVames. 

PARTIES,  Who  aee,  foe  the  Ptjepose  of  Disooveet.  And  see 
Opposite  Party,  and  Interest,  no  Person  n-ithout. 

persons  from  and  in  favour  of  whom  discovery  can  be  enforced,  39. 

only  from  party  to  the  proceedings,  39. 

power  of  ordering  any  person  to  be  examined  on  oath  or  produce 
doovunents,  39,  n. 

definition  of  party,  61. 

■who  are  parties  to  an  action,  39. 

discovery  from  other  persons  on  party's  behalf.     See  Plaintiff. 

where  discovery  is  sought  after  decree  or  judgment.  See  Judgment. 

who  can  be  made  parties  to  action  for  discovery,  614. 

PARTING  WITH  POSSESSION  OE  DOCUMENTS.  See  Pos- 
session  or  Power. 

PARTITION, 

in  action  for,  inspection  of  house,  579. 

after  decree  for,  discovery  of  documents,  568. 

PARTNERS, 

right  of,  to  inspect  partnership  documents,  280. 

cases  and  opinions,  382. 
where  partnership  denied,  32 — 33,  189,  507. 

obligation  of  one  partner  in  absence  of  others  to  answer  as  to 
partnership  affairs,  135 — 137. 
produce  partnership  documents,  198 — 201. 

PATENT,  petition  for  revocation  of,  interrogatories  in,  573. 

PATENTS  OR  TRADE  MARES,  actions  for  infringement  of. 

Statutory  particulars  in  patent  actions,  and  discovery 
in  nature  of,  550. 
object  of  particulars,  651. 

by  plaintiff,  particulars  of  breaches  :  by  defendant,  particu- 
lars of  objections,  grounds  on  which  disputed,  times  and 
places  of  previous  publication  or  user,  550. 
amending  particulars,  550,  552. 
times  and  places,  &c.,  form  of  order  for  particulars  of,  and 

what  particulars  necessary,  551,  552. 
names  and  addresses  of  persons,  by  whom  published  or  used, 

551,  552. 
present  practice,  552. 
whether  legitimate  to  get  the  particulars  by  interrogatories, 

552. 
practice  in  equity  as  to  ordering  particulars,  551. 
discovery  similar  to  these  particulars  refused  in  earlier  cases, 
as  disclosing  party's  case,  or  evidence,  or  witnesses,  553. 
Discovery  from  defendant  other  than  that  in  nature 
of  particulars,  553. 
what  discovery  held  legitimate,  553 — 554. 
discovery  disclosing  his  processes,   trade  affairs,  names  of 
customers,  profits,  &c.,  not  granted  unless  clearly  material, 
553—554. 
materials  used  in  process,  654. 
in  trade  mark  action,  653. 

discovery  for  purpose  of  the  decree  :  in  aid  of  inquiry  as  to 
damages  or  reference  for  an  account,  554,  569. 
no    objection    to    disclosing   names   of   customers  that 
plaintiff  would  proceed  against  them,  and  his  trade 
be  mined,  554. 
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PATENTS  OB.  TRADE  MARKS,  &o.— continued. 

Discovery  from  plaintiff  other  than  that  in  nature  of 
particulars,  555. 
as  to  specifications,  555. 

in  trade   mark  action  quantities  of   goods  sold  with  trade- 
mark on,  453. 
to  proTe  invalidity  of  patent,  555. 
as  to  proceedings  against  other  persons,  555. 
action  for  discovery  by  trade  mark  owners  against  shippers  to 

discover  names  of  consignors,  556. 
Merchandise  Marks  Act,  discovery  and  inspection  under,  in  case 
of  infringement  of  trade  mark,  656. 
of  names  of  persons  from  whom  articles  obtained,  556. 
inspection  of  processes,  articles,  &c.,  556. 
where  party  imable  to  answer  without  ocular  demonstration,  555. 

PATRON  AND  RECTOR.     See  Sector. 

PAWNED  ARTICLES,  discovery  of.     See  Valuable  Consideration. 

PATINa  MONEY  INTO  COURT,  discovery  for  purpose  of.    See 

Court. 

PAYMENT,  particulars  of  plea  of,  455. 

PEDIGREE, 

parts  of,  may  be  sealed  up,  524. 

what  parts  may  be  protected  and  what  not,  522 — 523,  524, 

validity  of  party's  assertion   as  to  parts  for  which  protection 

claimed,  522—523,  524. 
recitals  in  deeds  may  show  pedigree,  524. 
extracts  from  parish  registers  showing  pedigree,  299,  524. 
pedigree  obtained  from  Herald's  College,  299,  524. 
notes  of  pedigree  made  by  party,  524. 
discovery   of    details  of    his  pedigree  by  defendant,    528 :    by 

plaintiff,  534. 
discovery  by  defendant  relating  to  plaintiff's  pedigree,  523,  525 — 

626. 

PEER.     See  Oath. 

PENAL  PROCEEDINGS, 

discovery  exposing  party  to,  311. 

nemo  tenetur  seipsum  prodere  or  accusare,  313. 

general  principle,  313. 

general  nature  of  penal  proceedings  to  which  rule  applies,  313. 

Hst  of  crimes,  punishments,  penalties,  forfeitures,  where  discovery 

allowed  or  refused,  311. 
not  material  that  if  he  answer  in  the  negative  he  will  not  subject 

himself,  313. 
how  applied  to  production  of  documents,  314,  328 — 329. 
affidavit  of  documents,  315. 
documents  deposited  in  court,  314,  n. 
party's  refusal  to  answer  not  to  be  allowed  to  prejudice  him,  or  as 

evidence  of  guilt,  315. 
difBoult  to  avoid  his  being-  prejudiced  before  jury,  315,  317. 
no  difference  that  he  has  already  partly  answered,  316. 
predecessor  in  title,  disability  in,  332. 
waiver  of  penalty  or  forfeiture,  331. 
where  time  for  recovering  expired,  331. 
where  crime  pardoned,  331. 
death  of  person  entitled  to  sue,  331. 
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PENAL  FROO^EDISGrS— continued. 

Manner  and  form  of  raising  objection, 

interrogatory  cannot  be  struck  out,  317. 

must  take  objection  on  oath  in  the  answer,  317. 

old  chancery  practice :  old  common  law  practice,  319 — 
320. 
must  object  on  oath  to  produce  document,  317. 
exact  form  of  claim  for  protection  against  answering  or  pro- 
duction, 328. 

Nature  and  scope  of  objection  :  its  conclusiveness,  321. 
protected  from  answering  not  only  what  must  but  what  may 

subject  him,  321. 
not  only  the  actual  fact,  but  collateral  facts,  321. 
any  fact  which  may  furnish  b'nlr  in  chain  or  step  in  prosecu- 
tion, 321—322. 
no  rule  possible,  322. 
instances,  322—323. 

where  avowed  purpose  to  prove  the  penal  matter,  322,  323. 
where  no  such  avowed  purpose,  but  effect  apparent,  322,  326. 
where  not  so  apparent,  and  party  states  matters  to  show 

effect,  322. 
where  unable  to  state  all  the  matters,  and  court  obliged  to 

rely  on  his  oath,  322,  326—327. 
where  court  able  to  judge  of  his  liability,  326. 
to  what  extent  and    under   what    circumstances    his  oath 

accepted  by  court,  326 — 327. 
objection  founded  not  on  purpose  for  which  sought,  but  the 

use  that  might  be  made  of  it,  322,  324. 
where  discovery  having  a  penalising  tendency  mixed  up  with 

other  discovery,  325. 

Statutes  compelling  discovery  exposing  to  penal  con- 
sequences, 329—330. 

provisions  to  prevent  its  being  used  for  penal  proceedings, 
329—330.  » 

not  in  favour  of  informers,  330. 

Distinction  between  disability  to  take  inflicted  as 
penalty,  and  disability  arising  from  policy  or 
rules  of  law,  332. 

papist ;  alien  ;  disabOity  of,  332. 

outlaw,  discovery  of  estate  of,  in  favour  of  Crown,  333. 

disability  in  predecessor  in  title,  332. 
Distinction  between  forfeiture  or  penalty  and  loss  or 
determination  of  interest,  334. 

determination  of  interest  by  conditional  limitation,  336. 

forfeiture  on  marriage,  ahenation,  disputing  testator's  com- 
petency to  make  will,  336. 

usurious  contract  or  security,  334. 

loss  of  a  debt,  334.  .  ,    .„      ,     <l 

invalidity  of  contract  or  secunty,  as  immoral,  illegal,  &c. 
334—335. 

to  show  that  party  owed  a  debt  or  was  subject  to  civil  suit, 
46  Geo.  3,  c.  37.. 335. 

discovery  in  favour  of  Crown  of  goods  imported  without 
payment  of  duty,  penalty  being  waived,  335. 

tenures  in  capite,  336. 
"Where  be  has   subjected  himself  to  penalty  or  for- 
feiture by  his  own  agreement,  336—337. 

stipulated  damages,  337. 

forfeiture  of  lease  on  breach  of  covenants,  337. 
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"Where  he  has  expressly  or  by  conduct  bound  himself 
to  gfive  the  discovery,  337. 

not  in  the  case  of  criminal  matter,  339. 

broker  employed  in  faith  that  he  had  properly  qualified  him- 
self— penalty  for  acting  without  qualification,  338. 

where  each  party  knows  that  the  other  "will  he  liable  to  a 
penalty,  338. 

executor :  penalty  under  bond  to  duly  administer  assets,  339. 

penalty  of  bond  for  performance  of  award,  339. 

trustee  and  cestui  que  trust,  where  trustee  affected,  339,  343. 
not  every  ease  of  indictable  fraud,  conspiracy  or  perjury,  340. 

fraud  in  policies,  in  fayour  of  underwriters,  340. 

fraudulent  conveyance  under  statutes  of  Elizabeth,  341. 

broker,  breach  of  oath :  discovery  of  accounts  to  principal,  339. 


where  the  perjury  has  been  committed  iu  the  suit  itself,  341. 

punishment  ia  the  old  Ecclesiastical  Court,  matter  exposiug  to, 
342. 

illegality  of  transaction  no  protection  if  no  penalty,  342. 

that  it  will  discredit  the  party  no  objection,  if  relevant,  341. 

trustee,  executor,  attorney,  agent,  member  of  corporation,  posi- 
tion of,  in  respect  of  discovery  afPectiug  the  cestui  que  trust, 
legatee,  client,  principal,  corporation,  342 — 343. 

only  protected  from  discovery  of  matter  penalising  himself,  342. 

husband  and  wife,  343. 

penal  proceedings  in.foreign  country,  344. 

actions  to  recover  penalties  or  enforce  forfeitures,  discovery  iu 
aid  of,  345. 

PENALTIES.     See  Fenal  Froceedings. 

PERTINENT.     See  Selemnt. 
i 

PETITION,  DISCOVERT  IN.     And  see  Company. 
interrogatories,  673. 
for  revocation  of  patent,  673. 
winding-up  petition,  inspection  in,  292,  572. 
election  petition,  673. 
of  right.     See  Crown. 

PHOTOaKAPHS, 

of  documents  under  order  for  inspection  in  libel  action,  175. 
of  houses  and  tombstones  procured  by  solicitor,  392.     See  Frivi- 
lege  Legal. 

PHYSICIANS,  MEMBER  OF  COLLEGE  OP,  right  to  inspection 
289.  *^  ' 

PLACE  OF  PRODUCTION  FOR  PURPOSE  OF  INSPECTION 

164.  ' 

primary  place  in  chancery  division ;    iu  common  law  division 

165 — 166.  ' 

deposit  iu  court  at  central  office  or  district  registry,  165. 

when  ordered, 

where  suspicion  of  documents  being  tampered  with,  172 
where  fear  that  documents  wiU  not  be  produced  at  trial 

172. 
for  safe  custody,  172. 
where  satisfactory  iuspection  cannot  be  had,  172. 
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PLAGE  OF  PRODUCTION,  Scc—cmthiued. 

deposit  in  court  at  oeutral  offioe  or  district  registry — continued. 
practice,  166—168. 
delivery  out  to  depositor,  168. 
inspection  by,  168. 

documents  detained  for  purpose  of  criminal  proceedings,  169. 
at  office  of  solicitor  of  party  -whose,  documents  are  to  be  inspected, 

16i,  165—166. 
bankers'   books  and  books  in  use  in  business  at  usual  place  of 

custody,  170—171. 
documents  of  corporation   or  local  board :   documents  abroad : 

court  rolls,  170 — 171. 
■where  voluminous  and  ia  use  at  a  distance,  copies  of  those  re- 
quired, 170. 
where  risk  and  inconvenience  in  moving,  170. 
■whether  regard  had  to  poverty  of  either  party  in  fixing  place,  172. 
staying  proceedings  pending  inspection,  173. 
■whether  Court  of  Appeal  ■will  interfere  ■with  judge's  discretion,  172. 
mode  of  applioation  to  vary  order  by  directing  inspection  at  other 

places,  and  costs  of,  173. 
production  at  other  places  at  request  of  inspecting  party,  173. 

PIlAINTIFP.     And  see  Opposite  Party  and  Parties  Who  are,  ^c. 

■whether  any  distinction  between  obligation  of,  and  of  defendant. 

See  Defendant. 
definition  of,  61. 
■where  incapacitated  from  giving  discovery  personally  on  oath, 

61—62. 
■whether  right  to  sue  dependent  on  discovery  being  given,  61 — 62. 
giving  discovery  through  some  person  on  his  behalf,  62. 
order  for  affida^idt  on  all  the  plaintiffs,  87. 
where  one  unable  to  join,  87. 
husband  and  wife  where  husband  absconded,  88. 
persons  suing  in  other  persons'  names,  88 — 89. 

interrogatories  to  discover  whether  nominal  plaintiff  is  real 
plaintrfiE,  89. 

PLANS.     See  Maps. 

liberty  to  take  plans  under  order  for  inspection  of  property,  679. 

PLEA.     And  see  Consequential. 

discovery  of  matter  inconsistent  with  or  disproving  plea,  34. 
affirmative  plea,  what  discovery  obtainable  in  case  of,  15,  n.,  36. 
discovery  necessary  in  case  of  variovis  pleas,  36 — 38. 

PLEADmaS,   INSPECTION    OF  DOCUMENTS  EEFERRED 
TO  IN, 
Present  practice,  240. 

regulated  by  Ord.  XXXI.  rr.  15— 18. .  154,  240—245. 
affidavits,  meaning  of,  in  these  rules,  242.     See  Affidavits. 
pleadings,  meaning  of,  242. 

penalty  of  being  unable  to  use  the  documents  in  evidence,  244. 
ground  for  distinction  between  different  obligation  of  plaintiflE 

and  defendant  "under  these  rules,  244,  245. 
obligation  of  plaintiff  to  produce  documents  referred  to  in 
claim,  243—244. 
before  defence,  243—244. 
reason  for,  244,  245. 
what  amounts  to  a  reference  to  documents,  242. 
copies  of  documents  referred  to,  242. 
entries  in  books  referred  to,  242. 
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PLEADINGS,    INSPECTION    OF  DOCUMENTS  REFERRED 
TO  IN — continued. 
Present  practice — continued. 

practice  under  these  rules,  242 — 244. 
form  of  notice  to  inspect,  243. 
Old  chancery  practice  as  to,  246. 

commou  law  practice  did  not  obtain,  246. 
documents  stated  or  referred  to  in  hill,  246. 

applications  for  inspection  before  answer,  247 — 250. 
reasons  for  refusal,  250 — 251. 
documents  stated  or  referred  to  in  answer,  251. 

distinction  between  reference  in  that  part   of   answer 
constituting  the  defence   and  that  constituting  the 
discovery,  253,  255. 
Mardman  v.  Ellames,  rule  of :  narrow  scope  of :  not  on  a 

level  with  common  law  practice,  251 — 254. 
documents   on  which  defendant  founded  his  title,   or 

alleged  to  take  away  plaintiff's  title,  264. 
documents  forming  part  of  the  answer,  255. 
inspection  to  see  whether  contents  correctly  set  out,  255 

—256. 
electing  to  answer  by  production,  255. 
docuTnents  sought  to  he  set  aside,  or  reformed,  or  otherwise  im- 
peached, or  charged  to  contain  matters  supporting  plaintij"  a 
case,  256. 
old  contention  that  plaintiff  entitled  to  see  them,  257 — 

259. 
production  ordered  at  the  hearing  in  some  cases,  258. 
right  to  see  agreement,  257. 
where  charges  specifically  met,  party  in  same  position  as 

if  not  made,  257,  259,  260. 
where  not  specifically  met,  production  ordered,  260. 
where  suspicious  circumstances,  260. 
in  actions  by  clients  against  solicitors,  260,  263. 
instances,  261 — 263. 

documents  subordinate  or  subsequent  to  the  impeached 
document,  263. 
Old  common  law  practice  as  to  documents  relied  on  as 
foundation  of  action  or  defence,  263. 
profert  and  oyer  :  abolished  by  C.  L.  P.  Act,  264,  265. 
equitable  jurisdiction,  264. 

where  necessary  for  framing,  pleading,  or  maintaining 

claim  or  defence,  264. 
documents  to  which  applicant  was  party  either  in  fact 
or  interest,  and  held  on  quasi  trust  for  him,  264—265. 
originally  confined  to  cases  where  only  one  copy  of  a 

document,  265. 
enlarged  owing  to  abolition  of  profert  and  over  bv 
C.  L.  P.  Act,  265.  J         1 

so  enlarged  it  covered  every  case  where  party  relied  on 

instrument,  265 — 266. 
instances,  265—268. 
not  so  readily  allowed  in  case  of  title  deeds  or  trade 

books,  267. 
whether  admissible  for  purpose  of  fishing  out  a  case,  268. 
not  to  determine  what  plea  to  plead,  but  to  assist  him  to 

plead  a  particular  plea,  268. 
at  what  stage,  268. 
where  suggestion  of  forgery,  268. 
practice,  269. 
where  person  not  party  to  action  had  possession,  270. 
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POLICY.     See  TTnderimters  and  Insurance. 

of  fii'e  insurance,  in  action  on,  discovery  by  plaintiffs,  471. 

POSSESSION  OR  POWER,  DOCUMENTS  IN  PARTY'S, 
Admission  of, 

admission  of,  necessary  for  purpose  of  order  for  production, 

153,  191,  208. 
evidence  to  show  possession  not  admissible,  153,  191. 
■where  notice  to  inspect  documents  referred  to  in  pleadings 

under  Ord.  XXXI.  i.  15..  191. 
where  application  under  rule  18 . .  154. 
reason  of  requiring  an  admission,  191. 
what  is  an  admission,  191. 
affidavit  to  correct  admission,  191. 
the  possession  must  be  at  the  time,  191. 
where  party  who  has  made  the  admission  is  dead,  191. 
where  one  of  two  parties  who  has  made  the  admission  is 

dead,  200. 
where  two  parties  have  admitted  possession,  no   order   on 

one  without  service  on  the  other,  200. 
whether  admission  of  solicitor  is  admission  of  client,  191, 195. 
Parting  with  possession  or  mutilating  or  destroying 

documents, 
after  order  for  production,  for  affidavit,  post  litem  motam, 

192—193. 

POSSESSION  OR  POWER  FOE  THE  PURPOSE  OF  PRODUC- 
TION, 193. 

different  from  possession  or  power  for  the  purpose  of  the  affidavit 
of  documents,  or  of  disclosure  of  their  contents,  135,  193,  224, 
226,  305. 

means  not  corporeal  but  legal  possession,  194. 

sole  legal  possession,  not  jointly  with  others,  194. 

reason  why  production  not  ordered  where  other  persons  have 
a  property  in  the  documents,  196. 

where  another  person  has  an  interest  in  the  documents,  but  not 
in  the  nature  of  property,  194. 

where  the  documents  are  in  another  country,  194. 

where  they  are  in  the  possession  of  the  solicitor,  agent,  or  other 
person  on  the  party's  behalf,  194. 

the  obligation  of  the  party  to  obtain  documents  in  his  sole  legal, 
but  not  in  his  corporeal,  possession,  195. 

where  wrongfully  withheld,  what  steps  he  must  take,  195. 

making  the  solicitor,  agent  or  other  person  wrongfully  withhold- 
ing them  a  party,  196. 

whether  an  order  can  be  made  on  such  person,  if  not  a  party,  196. 

his  obligation  to  produce  documents  not  in  his  sole  legal  pos- 
session, 197.  ,     ,,  J       J.  J! 

the  necessity  of  stating  the  names  and  addresses  and  nature  of 
ownership  of  the  persons  having  a  property  in  the  documents, 

198. 

as  to  the  inspecting  party  applying  for  their  assent,  198. 

as  to  making  them  parties,  198. 

discovery  of  the  contents  of  the  documents,  198. 

where  the  other  persons  interested  are  parties,  208. 

instances  of  property  of  other  persons  interfering  or  not  inter- 
fering with  order  for  production,  197 — 208. 
partners  and  partnership  documents,  199 :  co-executor  and 
executorship  documents,  199 :  co-trustee  and  trust  docu- 
ments, 199 :  trustee  in  absence  of  cestui  que  trust,  202 : 
person  having  a  representative  character  in  absence  of 
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POSSESSION  OR  POWER,  &o.—eontmueil. 

instances  of  property  of  other  persons,  &o. — continued. 

persons  whom  he  represents,  202  :  public  officer  of  com- 
pany, 203  :  members  of  club,  203  :  shareholders,  203 : 
principal  and  agent,  199,  200,  201,  208,  226  :  soUoitor  and 
client,  199,  200,  208,  226  :  steward  and  employer,  200, 
208  :  trustees  or  treasurer  of  concern,  200,  201 :  directors 
of  company,  200:  other  instances,  199 — 203. 
documents  relating  to  compromise  of  dispute  between  the 

party  and  another  person,  201. 
persons  interested  under  settlement,  201. 
mortgagee  in  absence  of  mortgagor,  203. 
mortgagor  in  absence  of  mortgagee,  202. 
lieu  of  solicitor  and  other  persons,  203.     See  Zien. 
testator's  documents,  whose  assent  necessary,  200. 
lunatic's  committee,  deeds  in  custody  of  court,  200. 
copies  of  documents  in  which  other  persons  have  a  property,  203, 
206. 
under  what  circumstances  they  may  be  protected,  206. 
letters  or  other  documents  written  or  entrusted  in  confidence,  206. 
documents  lent  for  a  limited  purpose,  208. 

distinction  between  production  under  sanction  of  coui't  and  volun- 
tary disclosure  out  of  court,  206,  208. 
documents  already  produced  by  co-defendant  for  inspection  of 

which  plaintiff  has  copies,  206,  207. 
documents  the  subject  of  a  covenant  for  production  :  production 
of  copies :  disclosure  of  contents,  208. 

POSSESSION  OR  POWER  FOR  THE  PURPOSE  OE  INCLU- 
SION IN  THE  AFFIDAVIT,  224. 
distinction  between  discovery  and  production,  135,  224,  226,  305. 
what  documents  must  be  included.     See  Affidavit  of  documents. 

POSSESSION  OR  POWER  FOR  THE  PURPOSE  OF  ANSWERS 
TO  INTERROGATORIES,  135. 

POST  OFFICE  BOOKS,  inspection  of,  289. 

POSTPONING  DISCOVERT.     See  Consequential. 
form  of  summons  for,  629. 
form  of  objection  to  answering  an  interrogatory  on  this  ground, 

producing  a  document,  630 — 631. 

PRACTICE.     See  Amplications. 

PREMISES,  inspection  of.     See  Inspection  of  Zand. 

PRESENTATION,  bishop's  registry  of,  inspection,  290. 

PRIORITY  OF  RIGHT  OF  DISCOVERT, 

connection  between  obligation  to  give  and  right  to  require  dis- 
covery, 602. 

in  some  cases  an  advantage  before  giving  discoverv  to  set  dis- 
covery, 602.  J        6     "" 

where  party  unable  to  give  it  without  inspection,  602 

old  chancery  practice,  602 — 603. 

where  party  in  contempt  or  in  custody,  603. 
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PRIVILEaE,  LEGAL  PROFESSIONAL, 
foundation  of  rule,  350 — 351. 
limited  to  obtaining  the  assistance  of  lawyers  and    all  things 

reasonably  necessary  therefor,  350 — 351. 
does  not  rest  on  coniidence,  350 — 351. 

exercise  of  the  privilege  not  to  be  allowed  to  prejudice  the  client, 
351. 

Fraud,  illegality,  crime,  exception  in  cases  of,  352. 

what  is  fra\id,  353. 

solicitor  must  he  party  to,  353,  426,  431. 

what  is  being  party  to,  353 — 354. 

preparing  or  refusing  to  prepare  fraudulent  or  usurious 
deeds,  354 — 355. 

where  party  to  a  fraud  by  which  his  client  forged  a  signa- 
ture to  a  will,  355. 

trust  of  counsel  does  not  extend  to  suppression  of  deed  or 
wUl,  355,  427. 

illegal  purpose,  where  consulted  for,  355. 

secret  illegal  trust,  communications  relating  to,  355. 

where  crime  and  not  private  fraud  solicitor's  duty  to  dis- 
close, though  not  a  party  to  it,  355 — 356. 

forged  documents  where  brought  to  a  solicitor,  356,  440. 

admission  to  solicitor  by  client  that  guilty  of  matrimonial 
offence,  356. 


the  persons  within  the  privilege,  356—357,  396—397. 

person  consulted  under  mistaken  impression  that  he  was  a 
solicitor,  357. 
privilege  different,  according  to  whether  the  discovery  sought  of 
the  client  or  solioitor,  358,  429. 


D. 


The  client, 

his  knowledge  information  and  belief,  358. 

bound  to  discover  all  he  knows  believes  and  thinks,  358. 
cannot  refuse  to  discover  any  matter,  because  he  has 

communicated  it  to  his  solicitor,  358. 
under  what  circumstances  privileged  where  solely  derived 

from  privileged  communications,  359 — 363. 
where  obtained  by  the  solicitor  or  his  agents,  361,  362. 
where  not  obtained  with  a  view  to  litigation,  361. 
where  obtained  by  client,  361. 
facts  patent  to  the  senses  or  mere  matters  of  fact,  360, 

361,  362,  363. 
where  derived  from  reports  prepared  to  enable  solicitor 

to  frame  affidavit,  363. 
his  belief  derived  from  reading  the  brief,  362. 
belief  founded  on  privileged  information,  362. 
where  the  information  is  that  of  his  agent,  364 — ^365. 
where  he  says  he  can  only  answer  by  reference  to  a 

privileged  document,  365. 
test  of  sufficiency  not  whether  the  matter  contained  in  a 

privileged  document,  but  whether  privileged  in  itself, 

365. 
whether  privileged  matter  retains  its  privilege  in  whatever 

document  found,  366. 
whether  privilege  lost  by  communication  to  the  adversary  or 
other  persons,  366,  367,  378. 
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PEI\'ILEaE,  LEG-AL  FH0'F:ESS\0'N A-L-conlinmd. 
Tlxe  client — continued. 

communications  made  or  documents  given   to  solicitor  for 
purpose  of  communication  to  other  persons,  366,  375,  378, 
433,  434,  439,  440. 
1  where  the  document  has  been  produced  in  court  in  other  pro- 

ceedings, 366,  378,  440. 
privilege  not  limited  to  actual  communications  between  client 

and  adviser,  368,  n. 
old  distinction  between  communications  before  and  after  dis- 
pute arises,  or  having  and  not  having  reference  to  liti- 
gation, 368, 
origin  of,  370. 
its  unreasonableness,  369. 
now  done  away  with,  368,  371. 

except  as  to  certain  documents,  403. 
rangie  of  privilege  now  obtaining  wJiether  m  reference  to  litiga- 
tion or  after  dispute  arisen,  or  not,  368,  371. 
once  privileged,  always  privileged,  371. 
not  every  communication  between  soHoitor  and  client, 

372. 
communications  relating  to  subject-matter  of  suit,  373. 
must  be  professional :  for  getting  legal  advice,  368,  371, 

372,  373,  440. 
for  information  as  to  matter  of  fact,  372,  440. 
for  the  purpose  of  business,  356,  441. 
what  is  professional  employment,  373. 

relating  to  a  bargain  or  sale,  375  :  to  the  receipts  of 
rents  or  tithes,  375,  376  :  to  the  procuring  loans  or 
investing  money  for  client,  376. 
the  communication  protected  as  a  whole,  372. 
where  the  adviser  only  consulted  as  a  confidential  friend, 

377. 
where  consulted  before  retainer,  377. 
where  he  refuses  the  employment :  to  draw  a  deed,  378. 
where  the  client  thought  that  the  attorney  had  consented 

to  act,  378. 
the  confidential  nature  of  the  communications,  378 — 379. 
the  validity  of  the  party's  assertion  as  to  their  confi- 
dential nature,  378. 
where  the  applicant  has  an  interest  in  the  cases  and 
opinions  or  other  communications,  or  where  they 
were  taken  or  passed  on  his  behalf,  379. 
cestui  que  trust  and  trustee,  379 — 381.    See  Trustee : 
ratepayer   and   corporation,    381  :    landlord   and 
tenant,   382 :   partner,   382 :    husband  and  wife, 
382,  383—384  :  other  instances,  383. 
where  the  same  solicitor  acts  for  vendor  and  pur- 
chaser or  mortgagor  and  mortgagee,   382—383, 
427,  442. 
where  the  applicant  has  relied  on  the  legal  advice 
taken  by  the  other  party,  383. 
where  the  client  is  dead,  the  rights  of  parties  claimino- 
under  him  to  inspection,  385. 
communications  relating  to  a  secret  illegal  trust,  385. 
in  the  course  of  preparing  the  will, 
385. 
as  to  the  assent  of  the  executor  or  heir,  385. 
in  a  suit  to  impeach  a  sale  to  the  client's  solicitor. 
386.  ' 
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PRIVILEGE,  LEG.VL  'P'ROFESSIOl^iAIj— continued. 
Tlie  client — continued. 

range  of  pririlcge  now  obtaining,  ^r. — continued. 

where  the  client  is  dead,  the  rights  of  parties  claiming 

under  him  to  assert  the  privilege,  386,  427. 
the  rights  of  parties  claiming  under  the  client  to  assert 

the  pri-rilege,  386—388,  427. 
oral  communications,  389. 
the  client's  memoranda  or  minutes,  389. 
minutes  in  a  company's  books,  389. 
minutes  of  proceedings  by  committees  of  a  corporation, 

389. 
documents  prepared  for  the  purpose  of  accompanying 

the  communication,  390. 
documents  prepared  by  ihe  client  or  by  his  direction  for 

communication  to  the  solicitor,  390,  391. 
statement  of  fact  drawn  up  by  chairman  of  company, 

391. 
documents  prepared  by  or  by  the  direction  of  the  solici- 
tor, 391,  395—396. 
memoranda  or  rough  notes  by  solicitor  or  clerk,  396. 
reports  containing  information  coUeoted,  395. 
documents  communicating  the  information  to  the 
solicitor,  395. 
Documents  previously  in  existence  obtained,  or  copies  or 
abstracts  made  of  or  from  them,  391. 
under  what  circumstances  privileged  when  obtained 
or  made  by  or  by  the  direction  of  the  solicitor, 
391—392. 
reason  for  protecting  them,  392. 
when  obtained  or  made  by  the  client,  392. 
where  made  by  the  soUoitor's  agent,  392. 
whether  protected  where  not  for  the  purpose  of 

litigation,  392. 
pedigrees  or  copies  of  pedigrees :  extracts  from 
ancient  documents :  copies  of  entries  in  parish 
registers :  photograph  of  tombstones  and  houses : 
maps :  plans :  copies  of  depositions  of  master  and 
crew  under  Merchant  Shipping  Act :  contents  of 
account  book :  extracts  made  by  accountant,  392 
—395. 
communications  between  the  different  legal  advisers  in 

this  country  or  abroad,  396. 
the  brief :  endorsement:  matter  of  publici  juris  contained 

in  it,  397—398. 
draft  pleadings  or  other  drafts,  398. 
shorthand  writers'  notes  of  proceedings,  398,  409,  412. 
office  copies  of  examinations  in  bankruptcy,  398,  412_. 
Where  some  person  other  than  the  client  or  his  adviser 
takes  a  part  in  the  communication,  398,  403. 
distinction  between  where  with  and  not  with  a  view 

to  litigation,  403. 
where  he  acts  aa  the  medium  of  communication, 

399—401. 
where  requested  by  the  party  to  get  legal  advice 

for  him,  401. 
where  he  is  the  agent  of  either  to  make  or  receive 

the  communication  to  the  other,  399. 
documents  prepared  by  him  by  the  client's  direction 
for  communication  to  the  solicitor,  400. 
Y  y2 
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Th.e  client — continued. 

range  of  privilege  now  obtaining,  ^e. — continued. 

wtere  some  person  other  than  the  client,  &c. — continued. 
the  agent  of  the  client,  399,  416. 
documents  prepared  by  him  by  the  solicitor's  direc- 
tion, 401—402. 
acting  as  agent  or  doing  the  work  of  the  solicitor, 

401—402. 
documents  containing  information  desired  by  the 

solicitor,  401. 
report  of  surveyor  to  solicitor,  402. 
communications  to  or  from  the  solicitor  from  or  to 
third  persons  or  collateral  quarters,  403. 
the  extent  of  the  privilege  where  the  documents  have  reference  to 
litigation  then  pending  or  anticipated,  404. 
General  proposition  as  to  the  documents  which  are  privi- 
leged, 405. 
ground  for  the  distinction,  403. 

when  litigation  can  be  said  to  he  in  anticipation,  408. 
what  litigation  must  be  in  anticipation,  409. 
documents  relating  to  other  htigation,  409. 
' '  shorthand  writers ' '  notes  of  other  proceedings,  409,412. 
office  copies  of  examinations  in  bankruptcy,  412. 
not  every  document  prepared  or  made  with  a  view  to 

litigation,  404. 
reports  of  surveyors  as  to  ship  or  cargo,  405. 
minutes  relating  to  the  conduct  of  litigation,  406,  n. 
documents  previously  in  existence,  or  copies  or  abstracts 
of  them,  obtained  or  made  for  the  purpose  of  litiga- 
tion, 404. 
Materials  for  evidence,  406,  410. 

distinction  between  protection  attaching  to  materials 
for  evidence,  and  that  founded  on  legal  privilege, 
406—407. 
protected  even  if  they  tend  to  support  the  adversary's 

case,  410. 
whether  protected  where  obtained  by  the  client  in- 
dependently of  the  solicitor,  410 — 411. 
where  obtained  by  the  client  at  the  instance  of  the 

solicitor,  410. 
where  obtained  by,  or  by  the  direction  of  the  soli- 
oitor,  410,  413. 
documents  disclosing  the  evidence  intended  to  be  given, 

whether  as  such  privileged,  413. 
materials  for  the  brief,  406,  418. 

information  required  by  the  solicitor,  whether  as  mate- 
rials for  evidence  or  not,  413. 
documents  come  into  existence  for  purpose  of  communi- 
cation to  the  solioitor,  415. 
rough  notes  for  case  to  be  laid  before  solioitor,  415. 
documents  come  into  existence  at  the  instance  of  the 
solicitor,  containing  information  desired  by  him,  413 — 
414. 
where  a  person  acts  as  agent  of  the  solicitor  to  get  the 

information,  415. 
where  the  client  acts  as  such  agent,  415. 
person  doing  the  work  or  duty  of  the  solicitor,  415—416. 
information  obtained  by  the  client  independently  of  the 
solicitor,  410. 
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the  extent  of  the  privilege,  ^-c. — oontinued. 

reports  of  scientific  men  on  tlie  cause  of  an  accident,  420. 
Reports  from  the  client's  agents,  416. 

■whether  any  distinction  of  principle,  421. 
distinction  between  producing  the  communication 
and  disclosing  the  information  contained  in  it,  4 1 6 . 
reports  containing  mere  matter  of  opinion,  417. 
reports  made  for  communication  to  liie  solicitor,  417, 

419. 
whether  the  agent  must  be  told  of  the  purpose  for 

■which  required,  418. 
reports  made  in  the  ordinary  course  of  duty,  420, 421. 
reports  made  at  the  special  request  of  the  principal, 

420,  422. 
reports  from  sub -committees  of  corporation,  417. 
old  common  la^w  cases :  on  ■what  principles  decided : 

reports  'with  a  ■vie^w  to  litigation,  419. 
reports  of  serTants  of  company  on  accidents,  420. 
reports  of  scientific  men  on  cause  of  accident,  420. 
reports  of  medical  officers  of  companies  on  persons  injured 

in  accidents,  421. 
reports  of  interviews  between  agent  of   company  and 
the  injured  person,  421. 

The  legal  adviser, 

protected  in  aJl  cases  where  the  client  would  be  protected,  430. 
able  to  assert  a  -wider  privilege  than  his  client,  429. 
protected  from  discovering  all  knowledge  acquired  in  that 

capacity,  428—429,  433,  436. 
his  knowledge  must  be  solely  derived  from  Ms  employment, 

430,  435. 
where  he  is  also  a  party  to  the  transaction,  355,  431. 
where  he  is  both  trustee  and  solicitor,  432. 
to  what  matters  privilege  allowed  as  having  come  to  his  know- 
ledge as  adviser^  431. 
theoretical  test  whether  the  disclosure  wUl  involve  a 

breach  of  confidence,  431. 
difficult  to  lay  down  any  rule,  431. 
communications  from  client, 
for  legal  advice,  440. 

for  information  as  to  a  matter  of  fact,  440. 
for  the  purpose  of  business,  441. 
casual  remarks,  441. 
communications  -with  third  persons  or  from  collateral 
quarters,  432. 
where  in  reference  to  litigation,  432. 
■with  opposite  parties  or  parties  vrith  whom  a  dis- 
pute, 433. 
where  acting  as  medium  of  communication,  433. 
where  present  at  interviews  between  his  client  and  other 

persons,  433,  434. 
facts  patent  to  the  senses,  436. 
what  he  sees  ■with  his  eyes,  438. 
collateral  matters  information  or  facts,  436. 
his  client's  handwriting,  identity,  abode,  438,  439. 
name  of  client :  in  what  capacity  he  employed  him,  439. 
fact  of  retainer,  439. 

to  whom  he  made  certain  applications,  439. 
residence  of  ward  of  court,  439. 
being  sent  with  orders  for  a  particular  purpose,  439, 
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the  clienfs  documents, 

cannot  be  ordered  to  produce  tliem  for  they  are  not  his 

property,  429. 
hia  poaseBsion  that  of  the  client,  195. 
hia  duty  where  the  client  is  ordered  to  produce  them, 

44,  195,  198. 
production  for  the  purpose  of  identification,  440. 
discloaing  their  contenta,  439 — 440. 
giving  a  list  of  them,  426. 
disclosing  where  they  are  or  in  whose  posaeasion,  426 — 

427. 
as  to  the  state  in  which  a  document  was  when  he  last 

saw  it :  as  to  its  destruction,  437,  438. 
whether  it  was  in  his  client's  possession  at  a  particular 

time,  438. 
by  whom  it  was  delivered  to  his  client,  438'. 
what  passed  at  the  execution  where  he  has  witnessed  a 
docirment,  442. 
waiver  of  privilege, 

the  privilege  of  the  client :  the  adviser  may  not  waive 

it,  425. 
cannot  break  through  it  for  his  own  benefit  in  action 

against  client,  428. 
where  the  client  haa  waived  the  privilege,  425. 
as  to  applying  to  the  client,  425. 

all  the  persons  for  whom  the  adviser  acted  must  waive 
the  privilege,  427. 
vendor  and  purchaser  or  mortgagor  and  mortgagee, 

427,  442. 
the  privilege  confined  to  the  communications  made 
by  either  to  the   solicitor  as  his  own  solicitor, 
442. 
where  the  client's  interest  has  become  divided  amongst 

two  or  more  persons,  427. 
where  it  has  devolved  upon  the  sohoitor,  427. 
In  suits  between  partners  in  a  firm  of  solicitors,  or  between 
solioitora  and  their  London  agents,  what  privilege  obtains, 
428. 

PEOBATE  COUET,  PEOCEEDINGS  IN, 

whether  Rules  of  Supreme  Court  apply,  561. 

how  far  old  rules  and  orders  of  Probate  Court  in  force,  561. 

powers  of  discovery  possessed  by  Ecclesiastical  Court  in  probate 

proceedings,  561. 
powers  conferred  by  Probate  Act,  1857.  .561. 
testamentary  papers  or  writings,  production  of,  or  examination 

as  to,  by  any  person,  662. 
affidavit  as  to  scripts,  what  documents  to  be  included,  563. 

PROCESSES,  INSPECTION  OF.     See  Inspection. 
diacovery  as  to,  654. 

PRODUCTION  OP  BOCUMENTS.     See  other  heada. 

distinction  between,  and  discovery  of  them  and  their  contents 

135,  206,  224,  226,  305. 
substitute  for  old  chancery  practice  of  setting  out  contents,  151. 
necessary, to  complete  fulness  of  answer  in  chancery,  31,  151. 
more  open  to  abuse  than  discovery  by  interrogatories,  151. 
for  purpose  of  inspection  different  to  production  at  the  trial,  151. 
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on  examination  of  -witnesses :  out  of  the  jurisdiction  :  costs  of,  180. 
at  the  hearing,  180. 

old  common  law  powers  of  ordering ;  and  chancery  practice  as  to. 
See  Discovert/, 

Present  practice  under  Ord.  XXXI.  151—158. 
present  practice  governed  by  rule  li, .  152. 
production  ordered  under  this  rule  where  no  provision  made 

by  other  rules,  153. 
discretion  of  judge  to  refuse  production  of  relevant  docu- 
ments, 152. 
application  for  production  of  particular  documents  not  dis- 
closed in  pai-ty's  pleadings  or  affidavits,  154. 
affidavit  necessary  on  application,  154. 
documents  referred  to  in  pleadings  or  affidavit.  See  Pleadings. 

PEOFERT  AND  OYER,  264.     See  Pleadings,  on  p.  686. 

PROFESSIONAli  BUSINESS,  what,    is   of   soHcitor,    373.      See 
Privilege  Legal. 

PROLIX, 

prolix  interrogatories.     See  Oppressive  Prolix,  &o. 

prolixity  in  answering,  122. 

where  answer  so  prolix  as  to  be  embarrassing,  122. 

amounting  to  impertinence  under  old  chancery  practice,  122. 

prolix  affidavit  of  documents,  228 — 229. 

costs  of  prolixity.     See  Costs. 

PROPERTY,  INSPECTION  OF.     See  Inspection. 

PROTECTION, 

for  documents  must  be  claimed  in  terms  definite  and  precise,  230, 

501. 
further  affidavit  to  explain  inconsistency   or  more   sufficiently 

claim  protection,  109,  210,  219,  231,  237. 

PROTEST.     See  Shipping  Documents. 

PROTHONOTARY  OF  LANCASTER,  Common  Pleas,  606. 

PUBLIC  DOCUMENTS, 

of  a  public  character,  inspection  of ,  by  persons  interested  in  them, 
281. 
this  right  exeroiseable  at  common  law,  281. 
this  right  outside  the  province  or  function  of  discovery,  282. 
not  by  strangers :  qua  strangers  private  documents,  282. 
in  aid  of  civil,  not  criminal,  proceedings,  282. 
the  practice,  282—283. 
extracts  from  or  copies  of  public  documents,  when  privileged, 

392—394. 
party's  obligation  to  give  or  obtain  information  contained  in, 

135,  143. 
public  policy,  action  contrary  to,  4. 
public  officer  of  company,  78,  n.,  203. 

Public  interests,  discovery  injurious  to, 

official  reports  or  other  official  documents,  547. 
reason  for  protecting  them,  547. 

documents  of  this  nature  for  which  protection  pn  this  ground 
allowed  or  refused,  548. 
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Public  interests,  discovery  injurious  to— continued. 

oath  of  proper  person  that  the  discovery  will  be  injurious, 

548. 
disclosure  of  such  matter  in  evidence  not  the  same  as  volun- 
tary disclosure  out  of  court,  649. 

PUBLICI  JURIS,  discovery  of  matter  of,  397,  409. 
QUO  WARRANTO,  3. 

RATING  DOCUMENTS,  iaspeotion  of,  283. 

READING  THE  ANSWER, 

against  a  party  other  than  the  party  whose  answer  it  is,  607. 
against  the  party  himself,  600. 
part  may  be  read,  600. 

where  other  passages  connected  in  meaning  with  or  explana- 
tory or  qualificatory  of  the  part  read,  600 — 601. 
where  party  surprised  by  being  compelled  to  read  a  further 

passage,  allowed  to  withdraw  the  original  passage,  601. 
where  document  admitted  but  referred  to  for  greater  cer- 
tainty, 607. 
answer  to  bill  of  discovery,  601. 

REBUTTING.     See  Impeaching. 

RECEIPTS  EOR  MODUSES.     See  Tithes. 

RECOLLECTION.     See  Semembrmce. 

RECTOR  AND  PATRON.    And  see  Tithes. 

rector  claiming  under  patron,  right  of  inspection,  280. 

REFERENCE, 

discovery  in  aid  of,  573,  606. 

to  master  for  account  or  inquiry  as  to  damages,  in  aid  of,  569. 

REGISTRAR,  606. 

RELATOR.    And  see  Crown. 

positions  of  relator  and  Att.-Gen.,  68. 

whether  discovery  or  production  of  documents  can  be  had  from 
relator  or  Att.-Gen.,  68 — 69. 

RELEASE,  where  defence  of,  discovery  from  defendant,  36. 

RELEVANCY, 

to  the  case  of  the  party  seeking  discovery,  12 — 13. 
'to  the  matters  in  question,  11 — 12. 

to  the  matters  in  question  between  the  party  seeking  discovery  and 
a  party  other  than  the  party  from  whom  it  is  sought,  69 — 60. 

RELEVANT.     And  see  Consequential. 

material,  relevant,  pertinent,  whether  equivalent  to  one  another. 

16.  ' 

latitude  in  determining,  where  not  oppressive,  or  a  matter  of  in- 

diflfereuoe,  16—17,  106,  111. 
'  test  of, 

case  of  party  seekiug  the  discovery  assumed  to  be  true,  18. 
cannot  deny  the  materiality  of  any  discovery  by  denying  the 
party's  case,  16,  18—19,  483,  n. 
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EELEVANT— (;o«;;h!«(?. 

■where  tlie  question  of  the  materiality  of  any  discovery  is  a  ques- 
tion in  the  action,  19. 
■what  is  relevant  or  material  discovery,  16 — 17. 
discovery  bearing  on  extent  or  amount  of  plaintiff's  claim,  21—22. 
of  the  property  sought  to  be  recovered,  21. 
of  list  of  documents  or  securities  to  he  delivered  up,  21,  22. 
material  if  it  might  affect  question  of  costs,  19. 

Interrogatories, 

test  of,  ■whether  if  ans-wered  in  a  particular  -way,  material, 

110,  465. 
not  confined  to  -what  -will  be  evidence,  112. 
to  inform  party  as  to  evidence  to  be  obtained,  112. 
instances  of,  113. 

difficulty  caused  by  present  form  of  pleadings.  111,  112. 
old  chancei'y  practice^ 

each  interrogatory  founded  on  specific  allegation  in  bill, 

107,  111. 
defendant's  interrogatories  founded  on  concise  statement, 
111. 
old  common  law  practice, 

difficulty  caused  by  form  of  pleadings,  111. 
aUo-wed,  if  considered  -useful,  in  judge's  discretion,  HI — 112. 

Documents, 

admission  of  relevancy  necessary,  153. 

to  the  matters  in  question  at  time  of  application,  190. 
validity  of  party's  oath  as  to  irrelevancy  to  any  matter  in 

question,  163,  180—181. 
statement  of  irrelevancy  involving  question  of  law,  151,  489. 
affidavit  of  documents,   conclusiveness  of,   in  this  respect. 

See  Affidavit  of  Documents. 
■where  grounds  of  irrelevancy  stated,  181. 
validity  of  party's  oath  as  to  irrelevancy  to  a  particular 
matter  in  question,  186 — 187. 
■what  description  of  the  documents  necessary,  186 — 187. 
■where  documents  scheduled  as  relevant,  assumed  to  be  so, 

190. 
what  are  documents  relating  to  any  matter  in  question  so  as  to  be 
included  in  the  affidavit  of  documents  if  not  limited,  182. 
documents  consequentially  relevant,  182. 
documents  to  be  delivered  up  or  other'wise  dealt  ■with 
as  part  of  relief,  182. 
what  are  documents  relating  to  a  particular  matter  in  question, 
183. 
not  confined  to  documents  which  ■will  be  evidence,  183, 

184. 
documents  throwing  any  light  on  the  case,  183. 
vphich  may  lead  him  to  a  train  of  inquiry,  186. 
•which  ■will  disclose  names  of  persons  ■who  'will  give 

evidence  for  him,  186. 
containing  mere  matter  of  opinion,  184. 
relating  to  compromises  ■with  other  persons,  185. 
passing  in  course  of  negotiations  to  effect  a  settle- 
ment, 186. 
containing  an  admission  of  liability,  185. 

-p-pT  T  L'  LI 

actions  for  discovery  by  -way  of  relief,  43,  44,  271,  276. 
distinction  bet-ween,  and  actions  for  discovery,  271,  276. 
■where  discovery  identical  -with  relief  sought,  22,  278. 
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EEMEMBRANCE, 

answering  aooordmg  to,  129.     See  Answer. 
of  contents  of  documents,  130. 

a  Ubellous  letter,  131. 
interrogatories  to  oaU  specific  matters  to  his  remembrance,  133. 

KENT :  RENTCHAHaE".     See  Tithes. 

EEPOE.TS  OP  AGENTS,  &o.,  401,  416.     See  Prwikge  Legal,   on 
p.  693. 

EEPUBLIC.     See  Foreign. 

RIGHT  OP  DISCOVERT.    And  see  Priority. 
extent  or  scope  of  the  right,  11. 
distinction  between  party's  right  to  discovery  material  to  issue 

about  to  be  tried,  and  discovery  material  only  for  consequential 

purposes,  11,  12. 
as  to  his  absolute  right  to  the  former,  11,  12. 

RIGHTS  OP  COMMON.     See  Common. 


SALVAGE, 

reports  and  lists  of,  514. 

inspection  of  policies  and  bills  of  lading  in  action  for  salvage,  565. 

SAMPLES,  taking,  under  order  for  inspection,  577,  581. 

SANITT,  testator's  letters  bearing  on  question  of,  562. 

SCANDAL,  105—106. 
definition  of,  105. 
expunging  scandalous  matter,  105. 
striMng  out  interrogatory  as  scandalous,  105. 

SCOTCH  SOLICITOR,  396. 

SCRIVENER,  what  privilege  entitled  to,  306,  376. 

SEALING  UP  OR  OTHERWISE  COVERING  UP  PARTS  OP 
DOCUMENTS,  233. 

under  what  circumstances  it  may  be  done,  233. 

of  what  documents,  235. 

validity  of  party's  oath  in  respect  of  the  parts  sealed  up,  233 — 234. 

exception  where  applicant  has  interest  in  document  of  the  nature 
of  property,  236. 

inspection  by  judge  of  parts  sealed  up,  235. 

where  relevant  and  irrelevant,  or  protected  and  unprotected 
matter  mixed  up,  235 — 236. 

practice  as  to  sealing  up,  &c.,  237. 

no  right  to  seal  up,  conceal,  tear  out  or  mutilate  documents  with- 
out sanction  of  court,  237. 

SECRECY,  where  agreement  for,  305,  308. 

SEDUCTION,  action  for,  discovery  in,  2,  113. 

SEQUESTRATION, 

for  default  in  giving  discovery,  584. 

bill  for  discovery  of  debtor's  monies  after,  671. 

SERVICE  OP  ORDER  POR  DISCOVERT  OP  ANT  KIND,  587. 

SET-OPP, 

discovery  of  items  and  dates,  451 :  particulars  of,  455. 
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SETTING  ASIDE  OR  STRIKING  OUT  INTERROaATOEIES, 
old  rules— present  rule  7  of  Ord.  XXSI.,  100. 
mode  of  application,  101. 
practice  of  Court  of  Appeal,  101. 
within  -what  time  appUcatiou  to  be  made,  101. 
Setting  them  aside,  101. 

only  when  they  should  not  have  been  delivered  at  aU,  there- 
fore not  where  leave  has  been  given  to  interrogate,  101. 
where  eshibited  unreasonably  or  vexatiously,  102. 
meaning  of  these  words,  102. 

as  to  the  court  or  a  judge  settling  interrogatories,  102 — 104. 
leave  to  reform  them  or  deliver  fresh  ones,  103 — 104. 
interrogatories  drawn  carelessly  and  with  too  much  latitude, 
old  common  law  practice,  104. 

Striking  out  particular  interrogatories,  105. 
grounds  on  which  struck  out,  105 — 106. 
criminatory  interrogatory  not  struck  out,  104. 

SETTLED  OR  STATED  ACCOUNT,  DEFENCE  OP, 
necessary  to  charge  specific  errors  to  open,  36 — 37. 
particulars  of  fraud,  36 — 37,  454. 

discovery  and  production  of  defendant's  documents  for  the  pur- 
pose of  or  prior  to  giving  particulars,  36 — 37. 
discovery  of  accounts  on  which  founded,  36. 

SETTLEMENT, 

inspection  of,  by  legatee  to  ascertain  what  estates  in  settlement, 

510. 
inspection  of,  in  absence  of  persons  interested  under,  201. 
inspection  of,  by  persons  interested  under,  273,  279. 
right  of  persons  interested  in  remainder  to  inspect  documents  in 

the  hands  of  the  tenant  for  Ufe,  277—278. 

SHERIEE,  in  action  against,  or  by,  discovery  to  be  given  by  officer 
actually  concerned,  87. 

SHIP,  particulars  of  alleged  unfitness  of,  455. 

SHIPPING   DOCUMENTS,    160,    185,   268,   515,    557.      And  see 
Underwriters. 

SHORTHAND  WRITERS'  NOTES,  whether  privUeged,  398,  409. 

SLANDER,  ACTIONS  FOR, 
particulars  in,  454. 

interrogatories  by  plaintiff  in,  as  to  the  words  used,  463. 
as  to  the  names  of  the  persons  in  whose  presence  uttered,  473. 

SOLICITOR.     And  see  Attorney,  Privilege  Legal,  Frofessional  Bmi- 

ne>i^. 
special  obligation  of,  to  give  inspection  in  actions  against,  by 

client,  260,  263. 
affidavit  of  documents  by,  on  behalf  of  client  incapable,  62. 
affidavit  by,  in  support  of  application  for  interrogatories  under 

C.  L.  P.  Act,  97. 
inspection  at  office  of.     See  Flcice. 
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STAGE  OF  ACTION  AT  WHICH  DISCOVERT  ALLOWABLE, 
Discovery  generally, 

where  impossible  to  say  what  or  whether  any  matter  will  be 

in  question,  13. 
not  'before  the  party  seeking  disooyery  has  stated  his  case, 

13—14,  98. 

Interrogatories,  93.    And  see  Ijeave  to  Interrogate, 
in  actions  for  recovery  of  laud.     See  Zand. 
before  giving  particulars,  94,  99. 
practice  under  old  Rules  of  Supreme  Court, 

leave  only  necessary  before  claim  and  defence  respec- 
tively and  after  close  of  pleadings,  94. 
plaintiff  after  claim  up  to  close  of  pleadings,  94. 
in  chancery  division  legitimate  after  claim,  95. 
in  common  law  division  not  till  after  defence,  95. 
to  see  whether  worth  while  to  go  on  with  action,  95. 
in  oases  of  fraud,  95. 
defendant  on  putting  in  his  defence,  95. 
plaintiff  and  defendant  after  close  of  pleadings,  95 — 96. 
plaintiff  and  defendant  before  claim  or  defence  respec- 
tively, 96—97. 
defendant  to  see  whether  he  shoiild  defend  action, 
96. 
plaintiff  before  petition  filed  in  admiralty,  97. 
old  chancery  practice,  97. 
old  common  law  practice,  97. 

not  to  see  whether  he  had  a  case,  but  to  support  case 

set  up,  98. 
nature  ojf  leave  given  to  interrogate,  99. 

Discovery  and  production  of  documents, 

in  actions  for  recovery  of  land.     See  Land. 
plaintiff  before  claim,  159. 

leave  to  interrogate  as  to  a  particular  document,  160. 

order  for  affidavit  of  documents  on  defendant  ia  admi- 
ralty action  in  rem  after  appearance,  160. 

to  enable  plaintiff  to  state  particulars,  160. 
defendant  before  defence,  160. 

of  ship's  papers  before  appearance,  160. 

to  enable  defendant  to  give  particulars,  161. 

common  law  practice :  chancery  practice,  161 — 162. 
plaintiff  after  claim, 

practice  in  chanoeryand  common  law  divisions,  162 — 163. 

whether  matter  of  course  after  defence,  163. 

STAYING  PROCEEDINGS,  583. 

STEWARD, 

production  by,  of  employer's  documents,  200. 
■  no  privilege  to  refuse  discovery,  302. 

STRIKING  OUT, 

interrogatories.     See  Setting  Aside. 

defence.     See  Default. 

answer  or  taking  it  off  file.     See  File. 

STJEFICIENCT, 

of  affidavit  of  documents.     See  Affidavit  of  Doeummts. 
of  answer.     See  Answer  and  Further  Answer. 
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SUPEREROGATORY  MATTER  IN  ANSWER.    See  Answer. 

SUPERFLUOUS  LANDS,  discovery  of,  569. 

SURETY,  entitled  to  list  of  securities  held  by  creditor,  21,  545. 

SURVEYOR, 

reports  of,  401,  405. 
inspection  by,  178. 


TABLE  OE  FORMS,  625-634. 

forms  of  objections  to  answering,  627 — 629. 

objections  to  producing  documents,  630 — 632. 

TENANT,  178.     See  Landlord. 
of  manor.     See  Manor. 
in  common,  right  of  inspection  of,  276 — 277,  546. 

of  stranger  in  his  absence,  201. 
for  life.     See  Settlement. 

TENURES  IN  CAPrTE,  biUs  to  discover,  336. 

TESTAMENTARY  PAPERS.    See  Probate. 

TIME, 

at  which  discovery  allowable.     See  iStai/e  of  Action. 
within  which  interrogatories  must  be  answered,  143. 
extension  of  time,  Ord.  LXV.  r.  27  (20) . .  143—144. 
of  inspection :  stating  time  in  order,  171. 

TITHES, 

in  action  for  tithe  rent-charge  by  rector  against  patron,  discovery 

as  to  defendant's  title,  458. 
in  action  for  tithes,  discovery  as  to  plaintiff's  title,  532. 
receipts  for  moduses,  inspection  of,  508. 
vicars'  books,  508. 

TITLE.     See  Evidence  Rule  Protecting,  and  Impeaching. 
discovery  of  nature  of  party's.     See  Zand  and  Trover. 
use  of,  instead  of  case,  ambiguous  or  incorrect,  501. 
denial  that  party's  documents  relate  to  or  support  adversary's 
title,  601. 

TITLE  DEEDS, 

as  such  not  protected,  478. 

under  what  conditions  protected,  479,  492. 

defendant's  in  actions  for  recovery  of  land,  519. 

TOLLS, 

in  action  for  recovery  of,  production  by  plaintiff,  495—497,  506. 

TORT, 

discovery  in  actions  of,  346.     And  see  Libel. 
present  practice,  346—347. 
common  law  practice,  347. 
old  chancery  practice,  348. 

in  aid  of  prosecution  of  or  defence  to  actions  of  tort  to 
property,  348. 
actions  of  personal  tort,  349. 
defence  to,  348. 
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TRADE.     See  Business. 

TRINITY  MASTERS,  mspeotion  by,  566. 

TROVER,  in  actions  for,  discovery  of  plaintiff's  title,  451,  462. 

TRUST.     See  Trustee. 

secret,  charitable  or  other  parol  trust,  discovery  of,  335,  355. 
documents  held  on  trust  for  inspection  by  the  applicant.     See 
Interest. 

TRUSTEE, 

obligation  of,  to  give  discovery  to  be  used  against  a  co-trustee 

defendant,  60. 
must  produce  documents  to  save  trust  estate  from  loss,  60. 
must  give  cestui  que  trust  information  as  to  trust  property,  30. 
is  entitled  to  know  the  title  of  person  claiming  to  be  a  cestui  que 

trust,  629. 
discovery  criminating  or  penalising  himself :   or  the  cestui  que 

trust,  339,  343. 
production  from,  in  the  absence  of  his  co-trustee,  199. 

the  cestui  que  trust,  202. 
disclosure  of  matters  connected  with  the  trust,  302,  304. 
right  of  cestui  que  trust  to  see  cases  and  opinions  (or  other  legal 
communications)  taken  by  the  trustee  in  respect  of  the 
trust,  379. 
where  the  relation  of  trustee  and  cestui  que  trust  not  esta- 
blished, 380. 
where  taken  for  the  trustee's  own  guidance  with  a  view  to 

litigation  against  himself  by  the  cestui  que  trust,  380. 
where  the  trustee  is  also  mortgagee,  381,  646. 
the  right  of  one  cestui  que  trust  to  see  communications  between 

the  solicitor  and  the  other  cestui  que  trust,  381. 
where  a  mortgagee  is  trustee,  right  of  the  cestui  que  trust  to  see 
the  documents  of  title  in  the  absence  of  the  mortgagor,  203. 

TRUTH  OR  UNTRUTH  OF  AN'SWER, 
court  cannot  try,  109,  129,  146. 


UNDERWRITERS,  657. 

exceptionally  favoured,  557. 

in  actions  on  marine  policies,  557. 

to  what  discovery  entitled,  557. 

discovery  and  production  of  documents  in  possession  of  all 
persons'  iuterest,  658. 

special  form  of  affidavit  of  documents,  558. 

no  affidavit  necessary  on  application,  560. 

no  deposit  for  costs  necessary,  560. 

stay  of  proceedings,  659. 

when  the  parties  interested  are  out  of  the  jurisdiction,  559. 

as  to  the  execution  of  the  policy  and  purchase  of  the  cargo, 
462,  558. 
where  policy  resisted  on  grounds  of  indictable  fraud,  340. 
discovery  by  underwriters,  515,  560. 

suing  in  other  persons'  names,  88. 

UNDUE  INFLUENCE,  pai-ticulars  of,  454. 
UNNECESSARY  INTERROGATORIES.    See  Oppressive. 
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■UNSOUND  MIND,  PERSON  OF,  NOT  SO  FOUND, 
hpw  they  sue  and  are  sued,  63. 
discovery  by  next  friends  on  their  behalf,  63—64. 

guardian  ad  litem,  65. 
admissions  in  their  pleadings,  63. 

USURY,  penalty  for,  objection  to  discovery,  311,  334. 


VALUABLE  CONSIDERATION,  purchaser  for,  -without  notice,  635. 
no  discovery  to  hurt  himself  or  affect  his  title,  536. 
his  position,  536. 

reason  for  protecting  him,  636,  5ii. 

from  Tvhat  discovery  protected  by  plea  properly  pleaded,  536. 
production  or  discovery  of  contents  of  documents  relating  to  his 

title,  537. 
documents  relating  to  title  from  purchaser  to  defendant,  637. 
where  matters  or  documents  charged  to  show  notice,  537. 
discovery  bearing  on  question  of  notice,  537. 
afBdavit  admitted  to  verify  document  to  show  notice,  637. 
what  the  plea  must  state,  538. 

production  or  discovery  of  contents  of  purchase  deed,  538. 
discovery  of  property  comprised  in  the  purchase,  538. 

the  deeds :  pawned  goods,  539. 
what  circumstances  necessary  to  put  person  in  position  of,  540. 
how  far  defence  good  against  legal  claim,  or  where  equity  exer- 
cised concurrent  legal  jurisdiction,  540. 
where  plaintiff,  541. 
right  of  purchaser  to  discovery,  541. 

VALUATION  OF  PROPERTY,  when  protected,  247,  411. 

VENDOR  AND  PURCHASER, 

solioitor    acting    for,   or   mortgagor   and  mortgagee,    privilege 

obtaining,  382,  387,  427,  442. 
communications  between  the  respective  solicitors  of,  403. 

VIVA  VOCE  EXAMINATION,  146. 
questions  which  may  be  put,  147. 
costs  of  :   attendance  of  coimsel,  147. 
old  common  law  practice  :  when  directed,  147. 
old  chancery  practice :  after  third  or  fourth  insufficient  answer, 
148. 

VOLUNTARY  CONVEYANCE,  right  of  person  claiming  under, 
to  resist  discovery,  542. 


WAIVER, 

effect  of  consenting  to  judgment  a  waiver  of  the  plaintiff's  right 

to  an  answer  to  interrogatories  previously  delivered,  608. 
of  professional  privilege,  425. 
of  penalty,  331. 

WILL, 

communications  relating  to  preparation  of,    right  of   persons 

claiming  under  testator  to  see,  385. 
validity  of,  production  to  try,  276. 
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"WITNESSES, 

discovery  of  names  of  opponent's  -witnesses,  471. 

persona  in  wliose  presence  communications  or  transactions 

took  place,  471—473. 
form  in  which  the  objection  to  be  raised,  473. 
discovery  of  names  of  witnesses  for  applicant,  113. 

documents  disclosing  their  names,  186. 
their  proofs  or  materials  therefor,  412,  413,  420. 
cannot  be  made  parties  for  purpose  of  discovery,  40. 

no  reason  for  making  them  parties  that  discovery  more 
effectual,  42. 
party  cannot  be  interrogated  as  he  can  be  cross-examined  as 

witness,  91,  105,  113._ 
production  on  examination  of,  180. 
inspection  by,  of  documents,  179  :  of  house,  580. 

WOEK  AND  LABOUR  DONE,  in  actions  for,  inspection,  513. 

WHONaFTJL  DISMISSAL,  ACTIONS  EOK, 

discovery  of  acts  on  which  defendant  relies,  452. 
inspection  of  defendant's  books,  513. 
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LAW    OF    REAL    PROPEHTY. 

CHIEFLY  IN' RELATION  TO  CONVEYANOING. 
By   HENRY    W.    CHALLIS,    M.A.,    Barrister-at-Law.      , 
'  "  This  is  a  la-w  book  of  a  kind  very  rare  in  these  days — a  work  full  of  original 
research  and  careful  consideration." — Solicitors'  Journal. 

' '  Mr.  Challis  has  succeeded  in  giving  an  admirably  concise  exposition  of  the  prin- 
ciples upon  which  modem  conveyancing  rests.". — Law  Journal. 
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Questions  &  Answers  selected  from  the  Roman 

Low  Bar  Pass  Examinaiion. 

By  JOSEPH  A.  SHEAEWOOD,  Esq.,  Barrister-at-Law. 

Second  Edition.     8vo.     15s. 
DIGEST  OF  THE  aUESTIONS  ASKED  AT  THE 

BAR  AND  SOLICITORS'  PASS  AND  HONOR  EXAMINATIONS, 

From  1869  to  1884.      Witli  ANSWEE,S. 

{Most  of  the  Questions  being  those  of  late  Years) . 
Eaoh  branch,  of  the  Law  being  arranged  in  separate  Headings,  with  List  of  the 
principal  Statutes  and  Oases ;  a  Time  Table  in  an  Action ;  Suggestions  as  to  .the 
most  advisable  Scheme  of  Beading,  with  the  best  Text  Books 'to  peruse,  and 
Comments  on  the  nature,  style  and  peculiarities  of  the  Examinations  of  late 
years.  Second  Edition.  By  JOSEPH  A.  SHEAEWOOD,  Barrister- at-Law. 
"  To  aU  those  who  wish  to  get  through,  with  knowledge  if  possible,  but  at  all  events 
to  get  through,  this  book  will  be  invaluable." — law  Journal,  June  21st,  1884. 


2nd  Edit.  1883.  Fost  &vo.  Frice  las. 

SHIPPING  AND  MARINE  INSURANCE. 

DIGEST  OF  THE  LAW  OF  SHIPPING  AND  MARINE  INSURANCE,  WITH  ILLUSTRATIONS. 
By   H.    nSTEWSOlSr,    Esq.,    LL.B., 

Of  the  Middle  Temple,  Barrister-at-Law  (Middle  Temple  International  Law  Scliolar, 

Hilary  Term,  1877). 
' '  The  method  adopted  by  the  Author  of  dealing  with  his  subject  is  to  digest  or  codify 
the  rules  of  law  and  to  supplement  the  rule  by  reference  to  the  cases  or  statutes  upon  which 
it  depends,  and,  in  some  instances,  by  a  short  epitome  of  the  facts  of  such  cases. ' ' — Law 
Times.  ' 


Redman  (J.  H.) — A  Treatise  on  the  Law  affecting  Eailway  Companies  as 
Carriers  of  Goods  and  Live  Stock.     Second  Edition.     Post  8vo.     os.  1880 

Lascelles'  (F,  H.)  Law  of  Horses.— The  Law  relating  to  the  Pui-chase, 
Sale,  Letting  and  Hiring  of  Horses,  and  the  Eights  and  Liabilities  of  Inn- 
keepers, Livery  Stable  Keepers  and  others  using  Horses ;  with  Hints  as  to 
Procedure  in  Cases  of  Dispute.     8vo.     Second  Edition,     os.  1881 

"  The  author  has  been  successful  in  his  desire  to  retain  '  a  more  simple  phraseology 
than  IS  usually  found  in  lawbooks,'  and  'to  supply  buyers  and  seUers  and  the  users 
of  horses,  as  well  as  lawyers,  with  some  rules  for  their  guidance.'  The  fact  that  this 
httle  treatise  is  not  addressed  exclusively  to  lawyers  does  not  at  all  detract  from  its 
merits." 


Reeves  &  Turner,  100,  Chancery  Lane  and  Caret  Street,  "W.C. 


JVST  OTJT.    Royal  8to.    Price  12s.  Gd. 

ST.^TTJTES    IFOI?..    STTJIDEIsTTS 

With  Notes  and  Gases  for  the  use  of  those  attending  the  various  Legal 
■1 T  Examinations.     By  J.  Caster  Harrison,  Solicitor. 

"  Jhe  selection  of  statutes  is,  to  our  mind,  by  far  the  best  -which  has  yet  appeared  in 

any  book  of  statutes  for  students."— inw  i\'o<es,  June,  1885. 

SECOND    EDITION.       1884.       Price   10s.    U. 

AN  EPITOME  OF  THE  CRIMINAL  LAW  FOR  STUDENTS. 

By  J.  CAETEE,  HAEEISON,  SoUcitor, 

First  Class  Honors  and  a  Law  Society's  Prizeman,  Trinity,  1880. 
"  The  law  is  stated  by  means  of  questions  and  answers,  which  appear  to  traverse  the 
whole  field  of  criminal  law.  The  definitions  of  the  various  offences  are  correctly  and 
concisely  given,  with  the  necessary  references  to  the  various  statutes.  The  course  of 
criminal  procedure  (as  to  both  indictable  and  summary  offences)  is  satisfactorily  dealt 
"n-ith,  and  the  questions  and  answers  upon  the  subject  of  criminal  evidence  are  specially 
useful." — Law  Times.    ■_ 

Just  Published.      SECOND  EDITION,  Enlarged.      Post  8vo.     Price  6s. 

J^J^^V^r    OF     XjIOHT. 

A  Digest  of  the  Law  of  Light,  with  an  Appendix  of  Statutes,  Forms 
and  Plans.     By  Edward  Stanley  Eoscoe,  Barrister-at-Law. 

"Dealing  as  it  does  with  such  an  important  subject,  this  book  cannot  faU  to  find 
patrons,  both  among  the  profession  and  among  laymen,  such  as  architects,  surveyors 
and  builders." — Zaiv  Times,  March  28,  1886. 

"JXr.  Roscoe  has  improved  the  value  of  his  useful  little  book  by  inserting  plans 
showing  how  new  light  can  be  obtained  for  old." — Law  Journal,  March  13th,  1886. 

"The  author  gives  so  much  valuable  information,  and  so  many  practical  hints 
connected  with  the  legal  and  general  bearings  of  the  subject  of  light  and  air,  that  all 
owners  of  house  property  should  possess  the  book ;  and,  moreover,  the  rendering  is 
made  clear  to  the  understanding  of  laymen,  as  well  as  lawyers." — The  Building  World, 
March  1st,  1886.  '_ 

SECOND    EDITION,   Enlarged.       Post   8vo.       6s. 

CONSTRUCTION    OF  BUILDINGS. 

A  Digest  of  Cases  relating  to  the  Construction  of  Buildings,  the  Liability  and 
Eights  of  Architects,  Surveyors  and  Builders,  with  Notes  ;  and  an  APPENDIX, 
containing  Porms  of  Building  Agreements,  Leases  and  Conditions  of  Contracts, 
&c.,  and  some  Unreported  Cases.  By  Edward  Stanley  Eoscoe,  Barrister-at- 
Law.  1883 
' '  That  useful  little  work,  '  A  Digest  of  BuOding  Cases, '  has  reached  a  second  edition, 
and  doubtless  the  profession  fully  appreciates  its  worth." — Law  Times. 


Solicitors'  Book-keeping  by  Double  Entry. — With  Descriptions  and 
Porms  of  the  several  Books,  and  Examples  of  their  Working,  with  full 
Instructions  for  Posting,  Balancing,  and  Closing  Books,  and  Preparing  Profit 
and  Loss  Account,  and  Balance  Sheet.  By  Robert  Henry  Kichardson, 
Professional  Auditor  and  Accountant.     Third  Edition,     os.  1884 

Law  of  Husband  and  Wife. — A  Concise  View  of  the  Law  of  Husband 
and  Wife  as  modified  by  the  Married  Women's  Property  Acts.  With  an 
Appendix  of  Statutes.  By  Joseph  Haworth  Eedman,  Esq.,  Barrister-at- 
Law.  Post  8vo.  Price  3s.  6d.  1883 
"Mr.  Eedman's  book  is  not  so  much  a  commentary  on  the  statute  as  a  general 

survey  of  the  law  of  husband  and  wife,  and  the  changes  effected  therein  by  the  Act  of 

1882.     These  changes  are  far  from  inconsiderable  ;  and  their  full  effect  maybe  realised 

by  a  perusal  of  Mr.  Redman's  pages." 


